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ADVERTISEMENT. 

« 

It  18  intended  to  comprise,  in  a  third  and  concluding 
Volume  of  this  Work,  the  remainder  of  the  Cases  determined 
by  the  Lord  Chancellor  and  Master  of  the  Rolls,  from  the 
time  of  its  commencement  to  the  end  of  the  Sittings  after 
Michaelmas  Term,  1817;  from  which  period,  (the  Reporter 
having  found  it  impracticable  to  command  the  time  and 
attendance  which  would  be  necessary  to  a  further  progress 
in  his  labours,)  the  Series  commenced  by  Sir  George  Cooper, 
and  carried  on  in  the  present  publication,  will  be  continued 
bv  Mr.  Sxvanston, 
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CASES 


ARGUED  &  DETERMINED 

IN   THE 

HIGH  COURT  OF  CHANCERY, 

Commencing  in  the  Sittings  before 

MICHAELMAS  TERM, 

57  Geo.  3. 1816. 

1816. 

BROWN  V.  BRUCE.  Nov.  I.  9. 

On  a  Motion  for  an  Attachment,  the  Defendant      The  sig^na- 

stated  that  he  had  offered  to  put  in  an  Answer,  which  *"'^  ®^  counsel 

was  refused  at  the  Six  Clerks'  Office  for  want  of  «  necessary  to 

Counsel's   signature ;   and  he    contended,    that  the  *"  ^"s^®''- 

signature  of  Counsel  was  unnecessary,  there  being       ,     ,.      .    . 

i^-j        ^  . ,     ^       .           .  .       •<.  and  undisturbed 

no  Order  of  the  Court  requirmg  it.  ,.       -  ^. 

^         ^  practice  of  the 

Court  is  bind- 
The  Lord  Chancbllor  directed  a  search  to  be  -      ^  i\^^  lj^^ 

made ;   at    the    same    time   intimating   that,  even  ^f  ^^^  Court 
though  it    should  turn  out,  as   the   Defendant    al-  without  posi- 
leged,  that  there  was    no  Order  to  that  effect  in  tive  order.  The 
existence,   yet    the  constant    admitted  practice  of  old  practice  on 
the    Court    was    as   little   to    be    disturbed   as   if  country  com- 
missions 
equivalent  to  a  signature  by  counseL 

Vol.  IL  B 


# 


1816. 


Brown 

V. 

Bruce. 


Nov.  9. 


CASES  IX  CIMXCERY. 

fonnded  on  positive  order ;  and  added,  that  the  ques- 
tion was  not  merely  as  to  a  point  of  form,  but  that  in 
many  cases  further  security  was  necessary  than  that 
of  the  Defendant  binuielf,  in  order  to  guard  the  adverse 
party  against,  and  to  keep  the  records  of  the  Court 
clear  from,  scandal  or  impertinence. 


Search  having  been  made  accordingly,  and  no  order 
found,  the  motion  was  renewed  on  the  part  of  the 
Plaintiff. 


The  Lord  Chancellor. 

Ancient  and  uniform  practice  constitutes  the  law 
of  the  Court  as  much  as  a  positive  order.  In  this 
instance,  the  old  practice  afforded  the  same  security 
which  is  now  required  to  be  given  by  the  counsel's 
signature.  For  when  a  Commission  was  sent  into 
the  country,  the  course  was  to  send  Avith  it  a  copy  of 
the  Bill ;  and  the  Commissioners,  who  were  always 
Barristers,  being  furnished  with  this  muniment,  inter- 
rogated as  to  the  facts  alleged  by  the  bill,  so  that  the 
answer  of  the  Defendant  had,  in  substance,  that 
which  was  equivalent  to  the  signature. 

Unless  the  Defendant,  in  this  case,  can  make  out  by 
positive  affidavit,  that  he  has  been  prevented  from  ob- 
taining the  signature  of  Counsel  by  his  attorney  reftis- 
ing  to  submit  his  case  for  that  purpose,  (this  being  an 
allegation  also  made  by  the  Defendant  at  the  bar,  but 
unsupported  by  evidenc$,)the  Attachment  must  issue* 


Afterwards,  on  the  19th  of  November,  an  Attach- 
ment  issued  accordingly,  (a) 


(a)  Reg.  Lib.  A.  17. 
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i8ia. 

Appeal  from 
the  Rolls.  ^ 
Nov.S.  11. 


LORD  MONTFORT  v.  LORD  CADOGAN. 


By  the  Decree  made  at  the  Rolls,  9th  of  July,  1810      Settlemenl  of 

(a),  it  was  declared  that  the  then  late  Defendant  Earl  &  renewable 

Cadogan,  and  the  Defendant  Sir  T.  C.  Bunbury  (the  '«»««  »»  *'"«* 

trustees  named  in  the  marriage-settlement  of  Lord  and  ^°*  ^^  ^"*  ^^^^ 

Lady  Mmtfort),  ought  to  have  renewed  the  lease  ^^^  P"^^^^  *® 

granted  by  the  Dean  and  Chapter  of  Westnunster,  at  ^^^    ^  ^  ^\^^\ 

the  times  when  the  same  became  renewable,  and  to      ,.    ^      '  ^ 

.  -    ,     ^  ^  ,  ,.        ,      sunject  thereto 

have  paid  the  fines,  fees,  and  expences  attending  the  f    i,    k    ^  i^^i 

same,  by  and  out  of  the  annual  rents  and  profits  oi  ^j^^  successive- 
the  premises  thereby  demised  ;  and  that,  not  having  j    ^^^  jj^^^  j.g_ 
so  renewed  the  same,  they  bad  been  guilty  of  a  breach  mainder  to  the 
of  trust ;  —  that  £3092. 17s.  (kZ.,  which  had  been  paid  first  son  at  21. 
by  the  Plaintiff  for  the  renewal,  ought  to  be  paid  him      The  Trustees, 
by  the  representatives  of  Earl  Cadogan  (deceased),,  having  neglect- 
and  by  the  said  Sir  T.  C.  Bunbury,  but  that  the  same  ed  to  renew, 
ought  to  be  repaid  to  them  by  and  out  of  the  personal  are  answerable 
estates  of  Lord  Montfort  deceased,  aiid'bf  the  Dow-  ^  ^^^  »  ^^^each 
ager  Lady  Montfort,  according  to  the  times  they  had  ^^  ^i^"*^'  »"^  ^^" 

able  to  pay  to 
the  son  the 
amount  of  what  be  had  laid  out  in  procuring  a  renewal ;  to  be  re- 
paid to  them  oat  of  the  estates  of  the  tenants  for  life,  with  reference, 
not  to  the  duration  of  their  respective  possessions,  but  to  the  propor- 
tions in  which  they  would  actually  have  suffered  a  diminution  of 
rent  in  case  the  rents  had  been  properly  applied  towards  the  renewals. 
The  assignee  of  one  of  the  tenants  for  life,  with  notice  of  the  settle- 
ment, neither  primarily  liable,  nor  to  be  called  upon  by  the  trustees 
to  contribute  towards  their  repayment ;  but  only,  in  case  of  all  the 
other  estates  proving  iosuflicient,  to  nuke  good  to  the  son  the 
de&deucy.  • 

(a)  17  Vcs.  485. 
B-2 
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respectively  been  in  possession  of  the  premises,  or  in 
receipt  of  the  rents  and  profits  thereof.  And  it  was 
ordered  accordingly. 

From  this  Decree,  Earl  Cadogan*s  representatives 
and  Sir  T.  C.  Bunbury  appealed,  upon  the  grounds 
that  a  Decree  ought  not  to  have  been  made  against 
them,  either  personally  to  pay  the  said  sum  or  to 
charge  them  as  wilful  defaulters  in  not  having  the  lease 
renewed  —  that  in  case  they  ought  to  have  been  at  all 
charged,  it  should  have  only  been  in  aid  of  any  defi- 
ciency of  payment  by  the  estates  of  Lord  Monlfort 
deceased,  and  of  Lord  Howe,  and  of  the  Dowager 
Lady  Montfort  —  .that  Lord  Howe  ought  to  have  been 
ordered,  in  respect  of  his  purchase  from  Lord  Mont- 
forty  to  contribute  his  proportion  towards  payment  of 
the  money  required  for  the  renewal  —  and  that  the 
contributions  to  be  paid  by  the  respective  parties  in-i 
terested  ought  to  be  settled  and  ascertained  under  the 
Decree  of  the  Court,  and  after  a  reference  to  the 
Master. 

Hart  and  HecUd,  for  the  Appellants. 
Sir  S.  Romilly  and  Daniell,  for  the  Plaintifi^. 
Leach  and  Trower,  for  Lady  3fpM(/br/  and  Lord  Howe. 


The  Lord  Chancellor. 

After  observing  at  great  length  on  the  peculiar 
trusts  of  the  settlement,  affirmed  all  that  part  of  the 
Decree  which  declares  the  Trustees  to  have  been 
primarily  liable  to  make  good  to  the  Plaintifi*  the  full 
amount  of  the  expences  incurred  by  him  in  the  re-^ 
newal  of  the  lease ;  but  said,  he  was  disposed  to 
T's^ry  so  much  of  the  subQequent  part  of  the  Decree 
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as  went  to  declare  the  proportions  of  the  fine  with  181 

which  the  respective  estates  of  Lord  and  Lady  Mont- 
fort  were  chargeable,  with  reference  to  the  time 
during  which  each  had  successively  been  in  the  en- 
joyment of  the  property.  In  this  case,  Lord  Montfort 
had  been  in  that  enjoyment  from  the  date  of  the  settle- 
ment {January y  1772)  to  the  end  of  1799  (when  he 
died,)  and  Lady  Montfort,  only  from  the  period  of  his 
death  to  1808.  The  lease  ought  to  have  been  renewed 
twice  during  the  pieriod  of  their  successive  enjoyment 
—  once  in  1786,  and  again  in  1800.  Consequently,  if 
the  Trusteed  had  done  their  duty.  Lady  Montfort 
would,  on  coming  into  possession,  in  1800,  have  had 
a  lease  for  forty  yeats,  (commencing  in  1786,)  toge- 
ther with  a  sufiScient  flind  in  hand  to  have  paid  for  the 
renewal  in  that  year.  To  that  extent,  therefore.  Lord 
Mqntforfs  estate  was  chargeable,  and  Lady  Mont- 
fort  only  to  such  amount  as  it  would  be  necessary  to 
reserve  out  of  the  rents  and  profits  from  1800  towards 
the  fine  for  the  next  renewal,  during  her  own  exclu- 
sive enjoyment  of  eight  years  only.  With  regard  to 
Lord  Howe,  he  was  of  opinion,  that  the  Trustees 
could  have  no  recourse  upon  him.  The  Plaintiff  only 
could  have  relief  by  applying,  in  case  the  estates  of 
the  Trustees  should  prove  insufficient. 

The  Decree  was  affirmed  accordingly,  with  such 
variations  as  above  mentioned. 
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AppcMd  from      Daxne  JULIANA  LANGHAM,  Widow,  and  Others, 
the  Rolls.  (some  of  the  next  of  kin  of  the  Testator,  Sir  JOHN 

Nov.  1 1, 12, 14.      CHICHESTER,  deceased)    -       Plaintiffs  ; 

AND 

* 

JOHN  SANDFORD,  Clerk,  Executor  of  the  said 
TestatQr,  and  the  rest  of  the  next  of  kin  of  the  said 
Testator,    -----*-    Dependants. 

Testator  gives  ThIS  Cause  came  before  the  Court  upon  Appeal 

to  ^.<£1 0,000,   jjy  ^j^^  Defendant,  the    executor,  from  the  Decree 

oge    er  wi         pronounced  by  His  Honour  the  Master  of  the  Rolls, 

. .   ,  March  15, 1811,  whereby  it  was  declared, "  that  the 

bis  bouses, 

,  ,  .       ,  "  Defendant  was  a  trustee  of  the  residue  of  the  Tes- 

( plate  only  ex- 
cepted Und  ao-  "  tator's  personal  estate,  for  the  benefit  of  the  next  of 

points  him         '*  ^"'  according  to  the  statutes  of  distribution  of  the 

executor.       '     "  personal  estates  of  persons  dying  intestate  ;"  and 

Although  the  it  was  referred  to  the  Master  to  take  the  usual  ac- 

gift  of  the  le-    counts  accordingly,  (a) 

gacy  amounts 

to  a  violent  pre-      Leach  dJid  Wingfield,  (oT  the  FlaintiSs, 

lomptioninlaw 

that  the  Testator  meant  to  exclude  him  from  the  beneficial  interest 

in  the  residue,  the  exception  out  of  the  bequest  of  furniture  is  not  a 

circumstance  to  confirm  that  presumption,  so  as  to  preclude  him  from 

giving  parol  evidence  of  intention  in  his  favour ;  such  evidence  being 

also  liable  to  be  repelled  by  evidence  of  a  contrary  intention. 

The  evidence  not  amounting  to  a  direct  intention  in  the  executor's 
favour,  and  being  met  by  contrary  evidence  tending  to  confirm  the 
legal  presumption  against  him,  he  \vas  declared  by  the  Master  of  the 
Rolls  to  be  a  trustee  of  the  residue  for  the  next  of  kin,  and  the  decree 
at  the  Rolls  was  now,  upon  appeal,  affirmed, 

N.  B.  In  tfab  case,  it  was  contended,  that  to  rebut  the  presumptron 
of  law,  it  is-  enough  to  show  evidence  of  an  intention  to  exclude  the 
next  of  kin,  without  any  evidence  of  direct  intention  in  favour  of  the 
executor ;  but  the  Iiord  Chancellor's  judgement  seems  to  have  left 
that  point  undecided. 

(a)  See  the  report  of  the  Cw^  17  Yes.  43^ 
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Hart  and  Bell,  for  the  Defendants  in  tbe  same  ilh> 
terest  vfiih  the  Plaintiffs. 

firsts  as  to  the  admissibility  of  the  evidence  (a). 
The  mle  is»  that  if  it  appears  npon  the  face  of  the 
Will,  eidier  by  plain  declaration  or  necessary  impli* 
cation,  to  have  been  the  intention  of  the  Testator  te 
exclude  his  executor  from  the  beneficial-  inteitest  in 
the  residue^  parol  evidence  shall  not  be  admitted  to 
contradict  this  apparent  intention.  Thus  it  has  been 
decided,  that  such  necessary  implication  is  afforded 
by  tiie  circumstance  of  a  legacy  being  given  to  the  ex*- 
ecutor  expressly  for  his  care  and  trouble.  It  is  ma- 
nifest from  this,  that  the  Testator  considered  he  was 
imposing  a  burden ;  and  it  follows,  by  necessary  im*^ 
plication,  that  he  did  not  mean  to  give  his  estate. 
The  objection  to  the  admissibility  of  the  evidence  in 
the  present  case,  is  founded  on  the  gift  to  the  ex- 
ecutor of  the  sum  of  £10,000,  together  with  the  fur- 
niture in  two  houses,  *'  plate  only  excepted."  And 
the  argument  foi;  the  next  of  kin,  is,  that  the  plate> 
heing  excepted  from  this  legacy,  and  not  afterwards 
disposed  of,  falls  into  and  becomes  part  of  the  resi» 
dne,  and  therefore  that  the  Testator,  having  said  that 
his  executor  shall  not  take  the  plate,  must  be  held  to 
have  said  that  be  shall  not  take  the  residue,  of  which 
the  plate  forms  a  part ;  since,  otherwise,  he  would 
have  contradicted  himself. 


18ia 


This  argument  was  not  held  conclusive  by  the  Master 
©/"  the  Rolls,  who  answers  it  by  observing,  that  "  ac- 
cording to  the  strict  letter,  the  Testator  does  not  say, 
the  executor  is  not  to  have  the  plate ;  but  merely,  that 
he  is  not  to  have  the  plate  as  part  of  the  furniture."  (6). 

(a)  8ee  the  arguments  op-     (6)  17  Ves.  443. 
on  this  point  at  the  Rolb, 
17  Ves.  441. 
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That  is,  the  Testator  has  merely  said,  his  executor 
shall  not  take  the  plate  as  part  of  the  furniture^  leav* 
kkg  it  unpredicated  whether  he  is  to  take  it  in  any  other 
character  or  not.  But  all  the  rules  for  construing  wills 
are  founded  on  the  principle  of  excluding  conjecture  ; 
and,  however  rational  a  conjecture  may  be  formed  as  to 
what  might  have  been  a  Testator's  intention  although 
not  expressed,  a  Court  is  not  to  guide  itself  by  such 
conjecture.  It  is  enough  that  in  this  case  the  Testator 
has  excepted  the  plate  out  of  his  general  gift  of  fur- 
niture. If  we  do  not  find  that  the  excepted  plate  i9 
afterwards  given,  it  is  in  vain  to  say,  the  Testator  pro- 
^bably  meant  to  give  it.  On  the  contrary,  we  must  in 
the  absence  of  any  positive  expression  of  such  inten- 
tion, conclude  that  he  meant  to  leave  it,  as  we  find  it 
according  to  the  strict  letter  of  the  will,  undisposed 
of.    And  then  the  objection  will  hold  good. 


Sut  the  evidence  on  both  sides  being  admitted  (a), 
that  which  has  been  furnished  against  the  claim  of  the 
executor,  greatly  outweighs  the  contrary  evidence  in 
his  favour.  In  reading  the  evidence,  it  must  be  remem- 
bered, that,  if  the  Testator  appears  to  have  had  no 
settled  inteution  at  the  time  of  making  his  will  that 
his  executor  should  take  the  residue,  it  is  utterly  im- 
material whether  he  had  or  had  not  such  intention  at 
any  subsequent  period.  The  evidence  of  what  passed 
at  the  time  of  making  his  will,  is  therefore  veiy  mate- 
rial. (6)  The  single  question  is,  whetlier  the  Testa- 
tpr  at  that  time  intended  to  give  the  residue  to  his 
executor,  not  whether  he  then  or  at  any  other  time  in- 
tended that  his  next  of  kin  should  not  have  it ;  now 


(a)  According  to  the  rule 
laid  down  in  The  Bishop  of 
Cloyne  v.  Young.  2  Ves.  91. 
See  Beit's  Supplement,  285. 


(6)  The  material  points  in 
the  evidence  are  stated  and 
commented  upon  in  Mr.  Ve- 
sey'i  Report  of  the  case,  u6» 
sup. 
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the  evidence  on  the  part  of  the  executor  amounts  sim- 
ply to  this,  that  the  Testator  intended  his  next  of  kin 
should  not  take.  It  does  not  amount  to  a  proof  that 
he  intended  any  other  person  should  take.  And, 
after  all,  comes  the  gift  of  the  leasehold-house  in  the 
codicil,  which,  supposing  the  Testator  had  meant 
that  Mr.  Sanford  should  take  the  residue,  would  have 
been  wholly  unnecessary.  Or,  if  it  shall  be  said  that 
the  Testator  might  nevertheless  have  chosen  io  give 
the  house  as  a  specific  legacy,  then  it  is  met  by  the 
rule  in  Souihcot  v.  Watson  (a),  deciding  that  a  speci- 
fic legacy  excludes  from  the  residue  equally  vnth  a 
pecuniary  legacy. 
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Sir  S.  Ramilly,  Courtenaijy  and  Roberts^  for  the 
Appellant. 

It  is  too  late  to  contend  against  all  the  decided 
cases,  that  this  evidence  is  not  admissible.  The  Tes- 
tator, by  excepting  the  plate,  may  have  meant  only 
toexcept  it  as  a  specific  legacy ;  and  this  is  enough  to 
prevent  such  a  manifest  contradiction,  as  alone  would 
exclude  the  evidence. 

Then  as  to  the  effect  of  the  E>idence.  The  Testa- 
tor had  it  in  contemplation  to  appoint  Mr.  Scott  an 
executor  jointly  wth  Mr.  Sanford,  and  communicated 
that  intention  to  Mr.  Scott,  who  declined  the  office. 
^ow,  if  the  Testator's  intention  in  that  respect  had 
been  effected,  the  consequence  must  have  been  that 
the  two  executors  would  have  taken  the  residue  be- 
tween  them ;  because  the  gift  of  a  legacy  to  one  of 
two  executors,  or  of  unequal  legacies  to  both,  does 
not  exclude  either.  Then,  having  expressed  that 
intention,  it  is  the  same  thing  as  if  he  had  ex- 
pressed a  direct  intention  to  give  the  residue  to  him 

(a)  3  Atk.  226.     ^ 
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idia 


friioniy  in  the  end,  he  ccostitiited  his  sole  execator« 
It  cannot  be  known  what  proportion  the  £300  afker^ 
wanb  given  to  Mr.  SaM  bean  to  the  dmie  of  die 
lesidae  to  which  he  would  have  been  entitled  in  case 
the  appointment  of  the  two  had  taken  place,  because 
the  Conit  will  not  go  into  evidence  as  to  the  quan^ 
hum  of  the  estate ;  bnt  the  ciicnmstaiice  of  a  legacy 
being  gnren  to  him  snhseqnently  to  his  lefosal  of  the 
office,  plainly  shows  that  the  Testator  imagined  he 
was  conferring  a  beneficial  interest  by  appointing  him 
to  the  office,  for  the  loss  of  which  he  intended  to  make 
amends  by  giving  him  the  legacy. 


It  is  enough  for  the  pnrpose  of  entitling  the  execn- 
tor  to  take,  that  it  is  shewn  to  have  been  the  Testa- 
tor^s  intention  that  his  next  of  kin  should  not  take. 
Bachelor  v.  Searle  (a),  is  an  extremely  strong  case  tc» 
that  effect,  because  there  the  mere  evidence  of  inten- 
tion  to  exclude  the  next  of  kin  was  held  sufficient  to 
entitle  the  executor,  even  against  a  contrary  inference 
of  intention  to  die  intestate  as  to  the  residue.  The 
same  principle  was  acted  upon  in  Bracebridge  v. 
Woodroffe  (6),  and  Clennell  v.  Lewthwaite.  (c)  The  in- 
tention is  presumed  to  be  in  favour  of  the  next  of  kin, 
unless  rebutted  by  evidence ;  but  what  evidence  can 
be  stronger  to  rebut  that  intention,  than  the  proof 
of  a  contrary  intention,  that  the  next  of  kin  should 
not  take  ?  It  follows  that  when  that  contrarv  inten- 
tion  is  proved,  the  executor  must  be  let  in  as.  if  there 
had  been  no  legacy  to  exclude  him. 


(a)  2  Vern.  737. 

(6)  2  Alk.  68. 

(c)  2  Ves.  jun.  473.  where 
the  Master  of  the  Rolls 
{Arden),  obseryiDg  upon  the 
caae  of  Bracebridge  w.  Wood" 
fofft  layi,  **  I  quote  it  for  this. 


that,  thoagh  they  hare  lega- 
cies, yet  if  it  appears  by  evi- 
dence that  the  Testatrix  al- 
ways declared  the  next  of  kin 
should  have  nothing,  that  ib 
sufficient.^' 
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The  rale  itself^  that  the  gift  of  a  legacy  does  ex- 
clude an  executor,  is  established  on  the  mere  ground 
of  its  being  evidence  of  intention ;  but  it  is  only  one 
species  of  evidence^  and  as  such  liable  to  be  out- 
weighed by  evidence  of  a  contrary  tend^icy.    And 
the  reason  ot  its  being  received  as  such  evidence  is 
not  as  is  commonly  imagined^  that  the  Testator  cannot 
mean  to  give  to  the  same  person 'all  and  some,  the 
wtiole,  and  a  part  of  that  whole,  by  the  same  instru- 
ment; for  that  reason  will  not  apply  —  the  Testator 
would  not,  by  so  doing,  give  all  and  some ;  he  would 
give  two  things,  which  are  essentially  different  in  their 
properties.    The  true  reason  is,  that  a  legacy  to  an 
executor  must  be  presumed  to  be  given  as  arecom- 
pence  for  his  care  and  trouble,  even  where  it  is  not 
so  expressed.    It  is,  therefore,  in  all  cases,  ol  great 
importance  to  ascertain  whether  the  legacy  is  given 
to  the  executor  as  executor ;  and  accordingly  in  some 
late  cases  considerable  stress  hasibeen  laid. upon 
this  distinction.  Ghiffith  v.  Hamilton,  (a)  Dawson  r. 
Clarke,  (b)    Here  the  Testator  does  not  name  the 
defendant  executor,  until  after  he  has  given  him  the 
Ugacy. 


t. 


Sanford^ 


Thehonv  Chancellor. 

He  has  given  him  the  legacy  by  the  same  instra'" 
ment  under  which  he  is  appointed  executor;  and 
no  part  of  a  will  has  any  effect  previous  to  its  signa- 
ture by  the  Testator. 

Leach,  in  reply. 

The  established  rule  in  cases  of  this  nature  is 
favourable  to  the  intention  of  the  Testator  in  almost 
every  instance.    The  principle  upon  which  the  nile 


(a)  12  Vci.  298. 


{b)  15  \».  409  affirmed  on 
ftpptal,  18Ve8.247. 
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was  founded,  is  not  what  it  has  been  represented  M 
be ;  but  it  is  this,  that  if  the  Testator  had  meant  his  ex->- 
ecutor  should  take  all  that  he  did  not  give  to  others,  he 
would  not  have  given  him  a  part  of  that  whole,  which 
would  be  perfectly  nugatory.  True,  it  is  said  in  an- 
swer to  this,  that  the  Testator  might  be  uncertain  as 
to  the  amount  of  the  residue,  or  whether  there  would 
be  any  residue,  and  therefore  gives  his  executor  a 
legacy,  in  order  to  secure  liim  something  in  all  events. 
But,  to  a  vast  majority  of  cases,  this  reasoning  does 
not  apply.  Besides,  the  rule  is  not  -that  a  legacy 
given  absolutely  excludes  from  the  residue  ;  it  only 
establishes  it  as  prinui  facie  evidence  of  an  intention 
to  exclude,  admitting  evidence  aliunde  to  rebut  the 
presumption  which  arises  from  it.  Bnt  if  the  will  it- 
self contains  not  only  the  gift  of  a  legacy,  but  addi- 
tional circumstances  amounting  to  what  is  called 
"declaration  plain,"  or  necessary  implication,  of  the 
same  intention; 'in  such  cases,  no  other  evidence 
can  be  admitted,  upon  the  general  rule  of  policy 
which  refuses  the  admission  of  evidence  to  contradict 
a  written  instrument. 


To  apply  these  principles  to  the  present  case  —  We 
are  not  at  liberty  to  construe  the  sense  of  any  parti- 
cular expression  in  a  will  by  mere  conjecture,  so  as 
to  do  away  the  eflFect  of  its  obvious  meaning.  This 
Testator  gives  to  his  executor  £10,000  together  with 
a  house  and  furniture,  "  plate  only  excepted."  The 
plate  remains  undisposed  of;  and  the  next  of  kin  of 
the  Testator  say,  this  is  a  plain  declaration  that  the 
executor  shall  not  take  that  which  is  undisposed  of ; 
because,  if  he  were  to  take  that  which  is  undisposed 
of  he  would  take  the  plate  as  being  undisposed  of, 
and  the  Testator  has  expressly  declared,  by  virtue 
of  the  exception  out  of  his  specific  bequest  of  the 
furniture^  that  he  shall  not  take  the  plate  at  all.    The 
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distinction  made  by  the  master  of  the  Rolls  is  this^ — 
the  Testator  gives  the  furniture  as  a  specific  bequest ; 
he  does  not  intend  that  the  gift  of  the  plate  shall  be 
accompanied  with  the  same  advantages ;  and  there- 
fore he  .has  excepted  it>  not  that  he  intends  his  exe* 
cutor  shall  not  have  it,  but  that  he  ^all  have  it  only 
as  part  of  the  residue ;  that  is,  after  payment  of  all 
other  legacies  both  specific  and  pecuniary.  But  the 
objection  to  this  argument  is,  that  it  goes  too  far,  and 
is  equally  applicable  to  the  rule  itself,  wliich  is  now 
so  established  as  to  be  the  law  of  ttiis  Court ;  because 
it  may  be  said,  how  can  the  Testator  be  held  to  have 
excluded  his  executor  from  the  residue  by  giving  him 
that  which  is  of  a  different  kind  and  quality?  Ne- 
vertheless, the  Court  has  adopted  the  rule,  and,  by 
adopting  it,  has  in  principle  denied  the  force  of  the 
argument — It  has  said,  that  is  not  the  right  mode  of 
construing  a  Testator's  intention. 


13 


i8ia 


Lamghah 
Saiifokd. 


The  case,  however,  does  not  depend  upon  this  pre<- 
liminary  point ;  and  the  true  question  is,  whether  the 
Testator  meant  that  Mr.  S(U{ford  should,  by  virtue  of 
his  appointment  as  executor,  take  the  residuary  estate. 
It  is  a  singular  proposition  that,  because  a  Testator 
did  not  intend  a  certain  class  of  persons  to  take, 
therefor^  he  did  intend  that  a  different  person  or  class 
of  persons  should  take ;  and,  however  such  an  argu- 
ment may  appear  to  be  borne  out  by  some  loose  dicta 
in  its  favour^  the  current  of  all  the  authorities  is  de**' 
cidedly  against  it.  In  Bachelor  v.  Searle  (a),  the  Tes- 
tator had  declared  that  ''  he  would  give  no  more  a- 
way'* — Away, from  whom?  From  his  executors.  That 
was  incapable  of  any  other  construction.  In  Prace- 
fmdge  v.  Woodroffe  (6),  the  ground  of  the  decree  was 
the  inequality  of  the  legacies;  the  inference  from 


(a)  2  Vern.  77. 


C6)  2  Alk,  68, 
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which  was  only  assisted  by  the  evidence  of  intention 
to  exclude  the  next  of  kin.  Lord  Alvanlej/*s  judg* 
ment  in  ClenneU  v.  LewthivaiU  (a),  when  taken  alto- 
gether, goes  to  es^tablish  a  conclusion  directly  con- 
trary to  that  which  the  Appellant  contends  for.  So,  in 
the  present  case,  the  evidence  by  no  means  amounts 
to  what  is  attempted  to  be  inferred  from  it.  To  sup- 
pose in  the  testator  a  knowledge  of  the  rules  of  law 
in  one  instance,  necessarily  implies  an  equal  degree 
of  knowledge  in  others ;  and  thus  the  argument  from 
his  intention  to  appoint  Scoti  a  co-executor  defeats 
itself. 


7%€LoRD  Chancellor. 

Although  it  is  probable  that  this  question  may  still 
>  be  brought  before  another  tribunal,  I  should  not  sa- 
tisfy myself  in  deciding  it  without  first  anxiously 
looking  into  all  the  papers  that  have  been  produced. 
At  the  same  time,  I  am  so  familiar  with  the  cases  con- 
taining the  doctrine  of  the  Court  on  this  subject,  hav- 
'  ing  frequently  travelled  through  them,  that  I  shall  not 
think  it  necessary  to  delay  giving  my  judgment.  With 
respect  to  the  wisdom  of  the  established  rule,  I  shall 
say  nothing  about  it.  It  is  the  law  of  this  Court,  and 
as^  such,  I  am  bound  to  believe  it  to  be  a  wiser  general 
rule  than  any  which  I  ishould  be  able  to  substitute  in 
the  room  of  it.  At  the  same  time  I  may  say  that,  if 
the  rule  had  been  absolutely  imperative  and  inflexi- 
ble, either  excluding  the  executor  or  the  contrary,  I 
cannot  see  that  there  would  have  been  any  great  in- 
convenience in  that ;  but  what  presses  on  the  mind  of 
the  Judge  who  is  to  decide  each  particular  case,  is  the 
great  variety  of  instances  in  which  the  rule  has  been 
made  to  bend  to  circumstances.  With  regard  to  the 
admissibility  of  the  evidence,  I  am  of  opinion^  that 


(a)  2  Vei.  jun.  465. 
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it  18  clearly  adnnssible  on  legal  grounds.  I  tkerefore 
think  myself  at  liberty  to  look  into  and  examine  it ; 
and  I  should  not  do  justice  between  the  parties  if  I 
were  not  to  examine  it  thoroughly. 
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The  Lord  Chancellor. 

This  ease  comes  before  the  Court  on  Appeal  from  a 
Decree  made  by  the  Master  of  the  Rolls,  who  was  of 
opinimithatMr.  John  <S(ai|/br€l(who  was  appointed  ex* 
ecator  of  Sir /o/m  Chichester,  by  a  testamentary  paper> 
dated  the  28th  of  May,  1808  J  is  to  be  considered  as  a 
trustee  for  the  next  of  kin  in  respect  of  the  residue. 

It  may  be  useful,  in  the  first  instance,  to  state  the 
effect  of  the  several  papers  which  constitute  the  will 
itself,  in  distinction  from  those  which  the  Testator 
appears  to  have  intended  as  testamentary,  but  which 
never  were  executed. 


Nov.  14. 


[The  Lord  Changbllor  then  proceeded  to  read 
the  several  instruments,  the  first  of  which  was  the 
pi4)er  of  the  28th  of  May,  to  the  effect  stated  in  the 
report  of  this  case  (a),  and  which  was  attested  by 
Abraham  Scott,  the  person  appearing  by  the  evidence 
to  have  been  intended  by  the  testator  as  one  of  his 
executors.  By  the  second  writing,  dated  the  29th  of 
May,  £500  was  given  to  the  same  Abraham  Scott,  as 
a  legacy ;  and  by  a  third,  dated  the  31st  of  May^ 
another  legacy  of  £500  was  given  to  the  same  Abron 
ham  Scott,  besides  several  legacies  to  other  persons, 
almost  all  of  whom  were  of  the  next  of  kin  to  tlie 
testator.  The  next  paper,  also  dated  the  31st  of 
May^  (but  which  was  not  witnessed,)was  to  the  effect 

(a)  17  Vei.  435. 
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stated  in  the  report ;  as  also  was  the  last  of  these  tes- 
tamentajry  papers  (a),  dated  the  third  o{ September.] 

The  question  upon  all  these  instruments  taken  to- 
gether is  whether  Mr.  Scmford  is  entitled  to  hold  to 
his  own  use  the  personal  estate  not  disposed  of,  (the 
amount  of  which,  though  not  stated,  cannot  affect  the 
question),  or,  whether  (according  to  the  now  esta- 
blished law  of  this  Court)  the  testator  is  to  be  under- 
4lt90d  as  haying  meant  that  Mr.  Sanford  should  take 
Hub  oJBloe  of  executor,  without  meaning,  at  the  time  of 
maldng  hu  will,  (and  upon  this  I  lay  great  stress,) 
that  he  should  have  the  beneficial  interest  in  the  un- 
disposed residue. 

It  is  undoubtedly,  at  the  present  moment,  too  late 
to  consider  how  a  question  of  this  sort  should  be  set- 
tled, supposing  it  to  be  Res  Integra.  For,  taking  all 
the  cases  together,  (which  it  is  unnecessary  to  state 
at  length,  as  they  are  collected  in  Clennellv.  Letvth- 
waite  (6),  and  Nourse  v.  Finch  (c),  from  Poster  v. 
Munt  (rf)  downwards,  (supposing  Foster  v.  3funt  to 
be  the  first  of  those  cases  which,  however,  I  very 
much  doubt,)  the  law  appears  to  be  fixed ;  inso- 
much that,  although  an  individual  asking  himself 
the  question  whether  a  legacy  given  to  an  executor 
generally,  or  whether  a  specific  legjacy  given  to  him, 
necessarily  raises  an  inference  that  he  is  not  meant 
to  take  the  residue  beneficially,  might  (supposing  he 
could  apply  to  it  a  mind  unaffected  by  precedent)  con- 
fidently assert  that  there  is  no  such  necessity ;  yet, 
when  it  has  been  over  and  over  again  asserted,  that 
the  gift  of  such  legacies  is  inconsistent  with    the 


{a)  The  same  which  formed 
the  subject  of  the  qaestioD  in 
Sanford  v.Raikes,  ante,  vol.  i. 
p.  646. 


(6)2  Yes.  i.  465. 
(c)  1  Yes.  i.  344. 
(c/)  1  Vern.  473. 
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gift  c(  the  residue,  I  think  it  must  be  taken  as  now 
settled,  that  where  a  pecuniary  or  specific  legsLcy  is 
given  to  an  executor,  it  raises  what  is  called  a  strong 
and  violent  presumption  that  the  executor  is  not  to 
take  the  residue ; — in  other  words,  that  the  Testator 
did  not  intend  he  should  take  the  residue.  On  the  o\her 
hand,  although  this  is  a  strong  and  violent  presump- 
tion, it  is  still  but  a  presumption,  capable  of  being 
rebutted  in  equity  by  parol  evidence ;  and,  if  that  evi- 
dence raises  a  strong  and  violent  case  on  th^  other  side 
in  support  of  the  proposition  that  the  Testator  did  in- 
tend that  he  should  take  the  residue  beneficially,  the 
£rst  presumption  gives  way,  and  the  executor  takts 
the  benefit  both  of  the  legacy  and  of  the  residue. 
But  I  conceive,  as  the  law  is  now  settled,  that,  if 
there  is  no  more  in  the  case  than  a  dry  appointment 
of  a  person  to  be  executor,  to  whom  a  legacy  has 
been  given,  there  is  that  strong,  violent,  legal  pre- 
sumption, which  calls  upon  the  Court  to  say,  he  is  a 
trustee  of  the  residue. 


1816. 
Langbah 

V, 

Sanford. 


Then,  with  regard  to  the  admissibility  of  evidence, 
it  has  been  truly  stated,  that  parol  evidence  is  not  ad- 
missible, in  cases  where  it  is  conclusively  apparent 
on  the  will  itself,  that  the  executor  was  meant  to  be 
a  trustee  only ;  and  I  take  the  converse  of  the  propo- 
sition to  be  equally  true,  viz.  that  if  on  the  face  of 
the  will  there  is  no  intention  apparent,  that  the  exe- 
cutor should,  take  the  residue  beneficially,  parol 
evidence  will  not  be  admitted  to  show  that  it  was 
meant  he  should  not  take  the  residue  beneficially. 


If,  on  the  face 
of  the  will^there 
is  not  an  in- 
tention appa- 
rent to  exclude 
the  executor, 
parol  evidence 
of  such  inten- 
tion is  not 
admissible* 


It  has  been  argued,  however,  (and  this  is  the  first 
point  which  my  duty  calls  me  to  observe  upon,)  that 
this  preliminary  question  must  be  decided  against  the 
executor,  because  it  is  clear  on  the  face  of  the  will  itself 
that  he  w^  meant  to  be  a  trustee,  and  if  so,  upon  the 

Vol.  II.  B 
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.  aiticle 
mMtkht 

;  a#iB  tke  emat  of  an  crinair  spcciic 
doe  is  MBOie  iBtkewiB, 
it  tke  euoilor  ftim  tke  bcacit  of 
erideMe  to  rImu  tke  picMiqitiai  a^aiBst  Ub.  (m) 
Thett  is  Mod  scase  m  thm.  Tboi  dme  is  another 
dbserratiM,  fdnch  pnteblj  Hk  Hmov  wasted  to 
ie  eonscqacMc  ef  tke  ^fecl  of  tke  endmce  wkick 
kr  kad  been  looking  forward  to  in  the  case ;  for  he 
sajrs,  ^  a  sappooahle  case  is,  ttnt  tke  Testator  had, 
^  at  that  iBonevt,  an  intention  that  tke  execntor 
^*  Atmid  not  take  it,  meaning  to  dispose  of  it  to  some 
^  otker  peisen,  but  not  caiiTing  timt  inlesilion  into 


(«)17Ycs.44a 
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ttecntum.  (ay    Bat  the  reply  to  that  is,  that  yott 
mut  confine  your  obierratiotu  td  the  will  itdelfk  Yo« 

cumot  tmyel  out  of  the  will  to  let  in  the  efltect  of 

« 

evidence,  when  the  very  question  yOn  are  oonsldefisf 
ia,  whether  evidence  shall  be  let  iil  at  all. 


isia 


There  is  still  another  answer  to  thti  objectlekl.  Hie 
plate  is  excepted  out  of  a  specific  bequest ;  therefore, 
if  tfie  execmtor  is  to  take  it,  he  tabes  it  in  a  dlflblent 
quality  ikoin  that  in  whidi  he  woold  have  taken  it  if 
it  had  not  been  so  excepted.  For  that  wUch  is  ispe^ 
cificaUy  bequeathed,  is  not  liable  to  the  payment  of 
peconiaiy  legac&ei  ill  case  of  a  deficiency  of  assets ; 
whereas  tb6  plate,  taken  as  a  part  of  the  residue,  ex- 
cepted out  of  the  specific  bequest  of  the  foinitiite, 
would  be  80  liable.  (6)  This  argument  the  counsel 
for  the  PlaintifTs  hare  ably  endeavoured  to  repeal ; 
and  they  say,  the  rule  of  law  being  that  a  specific 
bequest  to  the  executor  shuts  him  out  from  the  resi- 
due, that  is  an  observation  which  would  equally  ap- 
ply to  the  rule  of  law  itself  as  to  the  partictilar  ca^e 
before  us.  But  then,  the  flriElt  aniiwer  to  the  objec- 
tion constitutes  a  sufikient  reply  to  that  also.  The 
gift  of  a  specific  legacy  to  an  exectttor  does  not  e3t- 
clude  evidence  in  his  favour ;  and  the  gift  of  furlii- 
ture  with  the  exception  amounts  to  no  more  than  a 
specific  bequest  of  every  article  of  fumitnre,  leaving 
out  that  which  is  the  subject  of  the  exception. 


The  other  ground  oi  objectioii  to  the  admissibility 
of  evidence  arises  out  of  the  codicil  giving  to  the  ex- 
ecutor the  house  in  Sejfmout placB,  which  be  had  cok- 
tracted  10  purchase,  to  be  paid  for  out  of  timber  order-r 
ed  to  be  e«t  down  (c) ;  and  it  is  said,thls  indicates  the 

(a)  17  Vis.  443.  on  the  obf^ciion.  17  Vef .  44\ 

(6)  This  is  the  subsUnce  of  (c)  17  Yes,  437  Ante,  voL 
His  Honour's  first  observslioB     i  64ldk 
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Testator's  own  knowledge  that  he  had  not  given  his 
executor  the  surplus ;.  but  to  tins  it  is  a  sufficient 
answer,  that  he  might  liave  meant  no  more  than  to 
give  to  his  executor  the  means  of  completing  the  con* 
tract  out  of  a  fund  which,  not  forming  a  part  of  the 
personalty,  would  not  otherwise  have  been  applica- 
ble to  that  pulpose. 


If,  then,  the  question  in  this  case  were  to  depend 
on  the  will  alone,  it  seems  to  me,  upon  all  the  autho* 
.oritieS,  that  the  executor  would  be  excluded  from 
taking  the  surplus  of  the  estate  for  his  own  benefit. 
But  he  is  not  so  absolutely  excluded  as  to  refuse  the 
admission  of  evidence  that  the  Testator  intended  th»> 
contrary ;  and  I  may  safely  apply  to  this  case  the 
words  which  Lord  Alvanley  is  reported  to  have  used 
with  reference  to  that  of  Clennell  v.  Lewthwaite(ja)\ 
—  "  Tlie  rule  is  clearly  established,  that  the  execu- 
**  tor  shall  have  the  residue,  unless  there  is  a  strong 
*'*and  violent  presumption  to  the  contrary ;  that  a  le- 
gacy to  him  affords  that  presumption ;  but  that  it 
is  not  so  strong  to  take  away  his  legal  right,  as  to 
deprive  him  of  the  opportunity  of  proving,  by  pa- 
*'  rol  evidence,  that  Ihe  Testator  did  intend  he  should 
''  have  it." 


€i 


€€ 


€€ 


The  next  consideration  is,  whether  in  this  case  the 

executor  has  been  able  to  establish  by  parol  evidence 

— he  being  clearly  excluded  by  the  will,  il'  you  do 

not  apply  the  parol  evidence  —  that  the  Testator  did 

intend  he  should  have  the  surplus  at  the  time  when 

he  appointed  him  executor ;  and,  applying  the  prin- 

.  ciples  adopted  in  former  cases  to  this  question,  have 

'  no  hesitation  in  saying  that,  as  different  Judges  might 

have  decided  those  cases  otherwise  than  we  find  them 

.  decided,  so  different  Judges  might  come  to  a  decisioa 


(o)2Vcs.jan.474. 
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upon  the  present  case,  different  from  that  which  I 
have  come  to ;  for  we  are  obliged  in  all  such  cases  to 
f  0  a  great  way  by  gness  and  conjecture. 

[His  Lordship  then  went  through  the  evidence, 
which  was  in  substance  the  same  as  is  detailed  in  the 
Report  of  the  case  (a)  above  referred  to.] 

Now,  with  regard  to  the  inference  drawn  on  each 
side  from  the  design,  which  the  Testator  appears  to 
have  had,  of  making  Mr.  Scott  an  executor  jointly  with 
Mr.  Sanfordy  it  is  to  be  remarked  that  the  proposi- 
tion to  nominate  him  came  from  the  Testator,  and 
the  observation  "  that  one  executor  would  be  suffici- 
ent, **  from  Mr.  Scott ;  and  it  is  the  most  difficult 
thing  in  the  world  to  imagine  that  the  Testator  could 
have  intended  to  make  the  appointment  of  his  exe- 
cutor carry  with  it  the  beneficial -interest  in  the  resi- 
due, and  thus  to  give  Mr.  Sanford  the  whole  residue, 
merely  in  consequence  of  Mr.  Scotfs  declining  the 
appointment,  when,  if  Mr.  Scott  had  accepted  it, 
they  would  have  taken  it  equally  between  them. 


31 


1816. 


Lanoham 

r. 

Sandforik 


Then  it  is  said,  that  if  a  Testator  gives  a  legacy  whereaTes- 
by  one  paper,  and  appoints  the  legatee  his  executor  ^ator  gives  a  le- 
by  another  paper,  the  rule  of  violent  presumption  doe^  gacy  to  A.  by 
not  apply;  and  that  it  amounts  to  the  same  thing  his  will,  and  af- 
in  tile  present  case,  the  appointment  of  executor  terwards  by  co<- 
being  subsequent  to,  and  unconnected  with,  the  gift  dicil  appoints 
to  him  of  the  legacy,  several  other  legacies  being  in-  -^.bis  executor, 

qucereidhe 
violent  presumption  to  exclude  him  from  the  surplus  arises* 
*  But  where  the  appointment  follows  the  gift  of  the  legacy,  though 
at  any  interval,  in  the  same  instrument,  the  rule  does  apply,  biecause 
the  whole  instrument  must  be  construed  to  have  effect  at  once  from 
the  moment  of  signature. 

(a)  17  Ves.  ubi  sup. 
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1616.  terposed.  But  whataver  the  rule  may  be  as  to  tlie 
gift  and  appoimtBiieiit  by  two  distmct  papers,  (a  ques- 
tion which  I  dpsk  not  called  upon  to  decide*)  that  rea« 
soning  does  not  apply  in  the  present  instance.  I 
am  bound  to  ecmstrue  the  will  altof  ether ;  to  say  that 
it  was  BO  will  at  all  uAtil  executed ;  and  tluit  the 
Testator,  at  the  time  of  its  executton,  coaten^lated 
every  part  of  it  as  having  effect  at  one  and  the  same 
time.  Consequently  the  rule  of  presumptioB  is 
equally  applicable  to  this  case  as  where  the  appoint- 
ment of  executor  f<^ows,  m  wordsj  immediately 
after  the  gift  of  the  legacy. 

But,  again  referring  to  the  Testator's  intentiim  to 
appoint  Scott  a  co-executor,  it  is  observed  that  no 
case  ever  occured  more  strongly  showing  the  absur- 
dity ot  the  rule  of  presumption ;  since,  if  that  ap« 
pointment  had  taken  place,  whether  the  Testator  had 
given  iSootf  th»  legacies  be  has.  given  him,  or  not,  he 
would  equally  have  taken  his  share  of  the  residue 
with  the  other  executor,  unequal  legacies  to  two  ex-- 
ecutors  not  excluding  either.  I  thmk,  however,  there 
is  a  fallacy  in  that  argument ;  for,  although  if  they 
had  been  made  co*executors  solely  by  tbe  introduce 
tion  of  Mr.  Scotfs  name  into  that  paper,  my  persua- 
sion would  have  been  that  I  was  acting  contrary  to 
the  Testator's  real  intention  in  adjudging  to  them  the 
residue,  yet  my  persuasion  must  have  giv^i  w^  to 
the  rule  of  law  in  that  respect.  There  i»  also  another 
a  answer  to  it ;  if  it  be  the  rule  that  a  legacy  givan  to 
wiD,  it  is  te  be  an  executor  raises  a  violent  presumption  against  his 
pruamad  thai  taking  the  residue,  I  am  bound  to  presume  that  the  Tes- 
theTeitaUNr  fator  was  himself  acquainted  witii  that  rule,  and  has 
wm  seqaainted  intentionally  excluded  Mr.<Saii/orcf  from  the  residue ; 
villi  the  mfes  ^^^  j  cannot  tell  that,,  if  he  had  carried  his  intention 

into  effect,  of  appointing  Mr.  Skott  joint-executor,  he 
would  not  have  guarded  against  his  executors  taking 
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tike  rendae,  by  expressing  his  intention  to  the  con-  1816. 

traiy ;  and  it  is  therefore  impossible  for  me  to  act  up- 
on the  supposition  that  he  would  in  that  case  haye 
stopped  at  the  mere  appointment  of  executors* 


Lamqbam 


Sawiojib. 


T1mi»  with  regard  to  the  evidence  of  declarations  Where  parol 
madd  by  the  Testator  after  the  date  of  his  will,  I  think  evidence  is  let 
they  amount  to  very  little.      They  may  have  been  iQ  to  explain  a 
made  for  the  purpose  of  misrepresenting  what  he  had  ^''''  ^^®  ^^^ 
actually  done ;  but  at  all  events  cannot  be  taken  as  ®^'<^«n<5e  is  that 
eouttteiaoting  the  effect  of  what  had  been  done.    The  °^  <Je«Ja«*t>onii 
evidence  of  his  declarations  before  he  made  hiswillare  "!^^  ^^  ^^^ 
of  in^ie  wdght,  but  stiU  not  to  be  regarded  in  the  *''"^.  ^^  ^^^^' 
same  light,  with  respect  to  authority^  with  those  which     : ,  .^ , 

passed  at  the  time  of  making  the  will,  since  they  are  ^i^^^i         ^^ 
at  the  most  explanatory  of  what  was  his  particular  in-  1,^^^^  ^„  j  ^^^ 
tentioQ  at  the  moment  of  pronouncing  them.    In  such  ^^  entitled  to 
cases,  therefore,  the  best  evidence  is  the  contempo-  wm^  atleniion 
rary  evidence ;  and  all  the  rest  weighs  very  little  in  in  comparison 
the  scales.  with  this. 

The  cases  of  Tlie  Bishop  of  Cloyne  v.  Young  (a), 
and  Naurse  v.  Finch  (b),  have  been  alluded  to.  In 
the  latter  of  those  cases  I  argued  on  the  part  of  the 
Defendant  the  executor ;  and  I  was  once  of  opinion 
that  both  cases  had  been  decided  improperly ;  but  I 
have  since  corrected  that  opinion,  and  am  now  coh- 
tinced  that  the  decisions  are  perfectly  right.  Still, 
t  eamot  quite  agree  with  some  of  the  positions  that 
were  made  in  the  latter  case.    It  was  contended  that, 

because  the  Testator  had  made  a  codicil  which  he 

• 

left  unexecuted,  therefore  the  case  was  like  that  of 
ne  BMap  of  Clojfne  v.  Young.  Now,  in  The  Bis- 
shop  of  Cloyne  v.  Young,  the  Teitatot  had  appointed 
executors,  and  in  the  same  paper  says,  ^'  I  give  and 

(a)  2  Yes.  91.  Y^}  1  Ves.  344. 
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"  bequeath  the  remainder  of  my  estate,  real  and  per- 

"  sonal "  and  there  ends ;  and  Lord  Hardmcke 

was  of  opinion  that  he  had  thereby  manifested  a  pur- 
pose that  his'  executors  should  not  take  the  iresi- 
due,  and  they  were  excluded,  not  because  he  had  given 
them  legacies,  but  because  he  had  manifested  an 
inchoate  intention  to  appoint  a  residuary  legatee. 

Now  I  think  the  strong  evidence  against  the  exe- 
cutor in  the  present  case,  is  the  fact  of  the  antece- 
dent preparations  of  the  paper  C,  and  the  conversa- 
tion which  took  place  between  the  Testator  and  Mr. 
Scott,  at  the  time  of  making  the  will.  So  in  Naurse  y. 
Finch,  the  intention  of  giving  the  residue  was  mani- 
fested, not  by  the  will,  but  by  the  unexpected  codicil ; 
and  Dr.  Chapman  (who  was  Vice-Chancellor  of  Ox- 
ford)  expressly  stated  in  his  evidence,  that  Mr.  Tho- 
mas Walker,  of  Woodstock,  (who  prepared  the  will,) 
when  he  was  asked,  after  the  Testator's  death,  who 
would  take  the  residue,  said,''  To  be  sure.  Miss  Finch, 
as  executrix." 

Upon  the  whole  I  am  of  opinion  that,  attending  to 
all  the  circumstances  of  this  case,  I  am  bound  to  say 
the  Testator  did  not,  according  to  the  rule  of  law,  in- 
tend that  his  executor  should  take  the  residue  benifi* 
daily.  And  I  am  very  sorry  for  it,  because  I  believe 
that  in  this  case,  as  in  many  others,  the  rule  of  law 
does  disappoint  the  Testator's  real  intention.  But  I 
am  so  fettered  by  precedent  that  I  cannot  determine 
otherwise. 


I  am  therefore  of  opinion  that  the  decision  of  the 
Master  of  the  Rolls  is  right. 

« 

[Decree  affirmed.]  (a) 

<a)  Reg.  Lilx  B.  fo.  390. 


CASES  m  CHANCERY.  SS 


CHAMBERS  v.  BRAILSFORD. 


1816. 

Nov.  18. 


TUIS  Cause  came  on  upon  Appe^il  from  the  Decree  To  authorize 

of  tl\p  Master  of  the  Rolls  (a),  who  was  of   opinion  the  rejection  of 

that  Thomas  Brailsford  the  younger  was  the  only  ^ordi  in  a  will, 

person  intended  to  take  under  the  devise,   "  to  the  *^®^  "*"•*  ^ 

use  of  the  said  Thomas  Brailsford^  for  life,  and  after  f"  a^olute 

his  decease  to  the  use  of  the  said  Thomas  Brails-  '^^^^^^^^^^7  s^ 

ford,  son  of  the  Testator's  nephew,  Samuel  Brails-  ^°»»^"'«8  ^^« 

ford;'  he  being  the  only  Tliomas  Brailsford  before-  ^'"' ^^^* 

mentioned;  notwithstanding  the  seeming  inconsis-     .     ,     -5 

tency  of  the  two  limitations,  and  there  beinir  another  .*        . 

/Ft.  «     .,  /•     .  '  ^^^^  improha* 

Thomas  Brailsford,  the  nephew  of  the  Testator.  i^j^   ^Yitx  a 

TesUtor  cooU 
r/i€LoRD  Chancbllor.  have  meant 

Whatever  my  opinion  may  be  as  to  the  probable  ^ 

intention  of  the  Testator,  I  am  bound  in  this  case  by  ^^f^^^»  »«- 

the  rules  of  law ;  and,  unless  what  has  gone  before, 

and  what  comes  after  the  limitations  in  question     .    ^. 

_  -  ,      rejection,  nor 

can  be  taken  to  authorize  the  Court  to  strike  out  the  ,g„jg-g  tu^ 

words  "  the  said/*  there  is  no  doubt  those  words  j^yig^  ^^y  f^ 

must  be  taken  to  refer  to  the  Thomas  Brailsford  be-  uncertainly, 
fore-mentioned. 

To  enable  the  Court  to  decide  otherwise,  there 
must  cither  be  such  impossibility  of  construing  the 
devise  so  as  to  relate  to  that  Thomas  Brailrford,  as 
to  authorize  the  rejection,  or  so  much  uncertainty  as 
to  render  it  altogether  void,  and  let  in  the  heir  at  law. 
The  rule  is  not  to  reject  any  words  in  a  will,  unless 
there  cannot  be  any  rational  construction  of  those 

(a)  18  Ves.  368. 
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1<^1^  woftds  2S  ihef  staad.     Horn  im  Ikls  case,  Ar  cirsi 

CmLMMM     nqvobability  of  the  TesUlor's  kaiiB^  ilrBirJ  to 

^  ghre  the  fee,  when  he  has  ia  the  tint  phrr  pivs  an 

BfAiisrouu    «^<^»te  fer  life  oidj,  does  not  aiMivBt  ia  that  after 

kapofsibility  of  conatractioa  which  the  law  wtqams. 
The  deciee  at  the  JEoOk  oust  coaseqocatty  he  afiiaed. 

[Deciee  afiiaied.]  (a) 

(a)  Be^  Lib.  A.  488L 


Km.  IS-SI. 


*■▼ 


rEBSALL  r.  HOWELL. 


EUZABETH  TaitenmO,  widow,bj  her  Wfll,  dated 
I'mm  thai  Mlarck  3, 1790,  gare  the  residae  of  her  penoaal  estate 
thehftitmhrii  to  trustees,  upoa  trust,  to  inTest  ia  foremment  or 
the  real  securities,  and  to  pennit  her  son  (the  Plaintiff) 
•f  Uk  hs  lo  receire  the  interest  for  his  life,  and  after  his  death, 
has  tss  loaf  ^  transfer  the  piindpai  to  his  child  or  children,  in 
wtmmm,  aad  ^qajj  shares,  and  if  there  should  be  no  such  child,  to 
tZlL^^  the  Testatrix's  dangjhter,  Manf  Atm  Cottim,  and  her 
rciwfoaj,  diildrea,  as  therein  mentioned «  and  appointed  her 

mUis  hssMs.    ^^^^^  exccutnx. 

TU  rmit  ^y  ^  Codidl  dated  the  Uth  of  July,  1802,  she 

tioo  b  M  Micb  •  K^^^  ^^  follows :  **  Provided  my  son  (the  Plaintiff} 
Cowl  vHl  carry  *'  changes  the  course  of  life  he  has  too  long  followed, 
iato  dTeel ;  aad  *'  aad  wiU  give  up  all  his  low  company,  and  frequent- 
ili«  ef  fdcace  *'  ing  public  bouses  entirely,  I  then  leave  him  (but  not 
ael  Keiag  con-  ^otherwise)  the  interest  of  £5,500,  out  of  my  residue, 
<l0«if  e,  aa  Is-  **  for  bis  Ufc,  and  at  his  death  to  go  to  the  residue,  that 
qoiry  vaa  di-  '*  in,  if  be  Icacve  no  issue  by  a  marriage  that  shall  be 
rectcd,  follov-  <#  approred  of  by  my  said  trustees ;  then  and  in  such 
ingthawordiof  ,,  ^^^^..  ^^j^  ^  j^  leaving  issue,)  "  at  his  death  I 

'*  leave  the  je5,500,  to  his  issue  equally  at  21.    But 
**  should  the  Almigbty  in  his  great  mercy  restore  him 
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«  to  health,  and  should  he  continae  ia  the  sanfe 
^'  ciKirse  of  life  be  hw  followed  for  numy  years,  in 
**  keepiBg  low  company^  and  firequenting  the  public 
^*  houses,  which  must  end  in  his  total  ruin,  —  I  say, 
**  if  he  will  not  give  them  up  entirely,  —  then  I.  only 
"  leave  him  jE50  a-year  for  life,  to  be  paid  by  my 
'*  trustees  out  of  the  residue,  and  £30  mourning. 


S7 


HOWBLU 


By  another  Codicil,  without  date,  after  stating  that 
the  Plaintiff's  conduct  and  behaviour  had  for  some 
years  past  been  very  reprehensible,  in  frequenting 
pobHc  houses,  and  drinking  to  excess,  and  keeping 
low  c<nnpany,  she  directed  as  follows :  **  if  my  said 
**  son  will  continue  to  go  on  in  the  way  he  has  done 
''  against  the  advice  of  all  his  friends,  I  then  allow 
him <mly£SO a-year  for  hislife,  tobepaidhim  bymy 
trustees,  and  £20  for  mourning,  and  my  residue  to 
^'  go  as  I  shall  hereafter  direct,  except  a  reserve  I 
make  of  £5,500,  should  it  please  God  in  his  good 
time  to  convince  him  of  his  error,and  change  his  heart 
^^  and  conduct,  which  is  my  daily  prayer  that  he  may 
''  do,*'  &c.  And  in  that  event,  she  directed  the  inte- 
rest of  the  said  £5,500,  to  be  paid  to  the  Plaintiff  for 
his  life,  *^  that  is  to  say,  if  my  said  son  confcNfm  to  my 
'<  restrictions,  but  not  otherwise ;"  and  at  lus  death  to 
go  to  the  residue,  unless  he  should  have  issue  by 
any  marriage  with  the  consent  of  all  the  trustees,  in 
which  case  it  was  to  go  to  such  issue  after  his  decease, 
as  already  directed ;  and  Ae  gave  the  entire  residue 
to  her  two  graad-dau|^ters,  dau^ters  g£  the  said 


tt 


4€ 


(f 


IS 


Two  questions  were  raised  upon  the  will  and  codicils. 
First,  whether  the  condition  upon  which  the  interest  of 
the  £5,500  was  given  to  the  Plaintiff  for  liie,  is  such  a. 
condition  as  this  Court  can  give  elSsct  to  \  and  secondly 
UB A.  regard  t6  the  effect  of  the  etidence,wiiether  it 


I 


Hovux. 
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was  sufficiently  proved  that  the  Flaintifr  had  aban- 
dooed  law  company,  excessire  diinking^,  and  ale- 
houses.  There  was  evidence  on  both  sides,  and  somi^ 
cf  the  witnesses  examined  had  contradicted  each 
other. 


Sir  S.  Rmmlly  and  Weary  for  the  Plaintiff;  claimed 
the  interest  of  the  £5,500,  as  given  absolntely,  tho 
condition  expressed  being  so  vagoe  as  not  to  be  ca- 
pable of  being  enforced  by  a  court  of  justice. 

Hart  and  Rose,  for  the  Defendants,  (the  residuary 
legatees,)  contended,  on  the  contrary ,^tbat  the  condi- 
tion was  not  so  vague  as  to  be  incapable  of  being 
enforced  ;  and  instanced  the  words  of  the  statute,  4 
hi&W.biM.c.  23.  s.  10.,  by  which  "  inferior  trades- 
men and  dissolute  persions"  are  made  liable  to  costs 
imder  the  circumstances  there  mentioned. 


Sir  S.  RomiUyf  in  reply,  said  that  the  uncertainty 
complained  of  on  the  face  of  these  instruments,  con- 
sisted in  the  conduct  pursued  by  the  Plaintiff  being 
statM  as  against  the  advice  of  his  friends,  to  which 
his  reformation  was  to  be  made  conformable ;  and 
that  by  the  last  codicil,  the  Testatrix  had  in  effect  re- 
voked the  former,  adding  to  it  only  the  restriction  ii| 
respect  of  excessive  drinking.  That  with  regard  to 
the  evidence,  it  is  not  necessary,  because  it  appears 
In  Home  points  to  be  contradictory,  that  it  should 
tluirrroro  be  referred  to  the  Master,  the  Court  be- 
iii((  capable  of  coming  to  a  satisfactory  conclusion 
UnlUitlf,  witliout  the  aid  of  the  Master's  report. 

7V  Mantrr  of  (lie  Rolls, Jiowever,  decided  that 
Ihii  Ccmdiiion  upon  which  the  Interest  of  the  £5,600 
wau  ((iveu,  was  a  valid  condition,  and  capable  of  be- 
ing onforced ;  bat  thought,  upon  considering  the  effect 
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of  the  evidence,  that  it  was  not  sufficiently  conclusive 
on  either  side  to  enable  him  to  proceed  without  a  refe- 
rence. 

The  Order  was  accordingly  made,  whereby  it  was 
refened  to  the  Master  to  enquire  and  state  to  the 
Court  whether  the  Plaintiff  had  discontinued,  and  how 
long,  to  frequent  public  houses,  drinking  to  excess, 
and  keeping  low  compay,  according  to  the  codicil. 
For  the  purpose  of  making  such  enquiry,  the  parties 
to  be  examined  on  interrogatories,  &g.  Further  direc- 
tions reserved  (dy 

[a)  Reg.  Lib.  B.  89. 


S» 


e. 


HOWULL. 


LORD  BYRON  v.  JOHNSTON. 


i^^.3S. 


The  Defendant,  a  publisher,  advertised  for  sale       i„j„^^.,o„, 
certain  poems,  which  he  represented  by  the  adver-  ^^jj|  answer  or 
tisement  to  be  the  work  of  Lord  Byron,  on  whose  be-  further  order, 
half  a  Bill  was  filed  (His  Lordship  being  himself  to  restrain  the 
abroad),  for  an  Lijunction  to  restrain  the  publication  publication  of  a 
under  the  title  described  in  the  advertisement ;  and,  work  as  the 
on  affidavits  made  by  His  Lordship's  agents,  both  as  Plaintiff's,  upon 
to  their  belief  and  also  as  to  circumstances  rendering  affidavit  bj  the 
it  highly  probable  that  the  work  was  not  His  Lord-  Plain^rs 
ship's,  an  application  was  made  to  th^  Vice-Chancel-  ■8:«n^»  (^^« 
lor  accordingly;  when  His  Honour,  upon  the  ground  ^'^^^'''f  *"*"*" 
that  the  affidavits  were  not  sufficiently  positive,  and         |p»n&  »- 
might  be  contradicted,  ,  ordered  that  notice  of  the 
motion  should  be  given  to  the  Defendant. 


broad,)  of  cir- 
cumstances 
making  it  high- 


ly probable  that 
Notice  ha\ing  been  given  pursuant  to  this  Order  the  ^  ^^s  not  the 

application  was  now  renewed  before  the  Lord  Chan-  piaintiflPs  work, 

eeitor^who  approved  of  the  course  which  had  been  taken  and  tie  Defen- 

ant  refusing  to 

swear  as  to  hi/si  belief  that  it  was  ^p* 


\ 


1816. 


Byron 

V. 

Johnston. 
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by  the  Vice-ChanceUor ;  and,  upon  the  Defendant 
dedining  to  swear  as  to  his  belief  that  the  poem  in 
question  was  actually  the  work  of  Lord  Byron, 
granted  the  motion. 

An  Injunction  was  issued  accordingly,  to  restrain 
the  Defendant  from  publishing,  in  the  Plaintiff's 
name,  or  as  his  work,  the  several  poems  mentioned  in 
the  advertisement,  or  any  parts  thereof^  till  answer  or 
further  order,  (a) 

(a)  Reg.  Lib.  B.  62.  b. 


Rolls. 
Nov. 


GEORGE  HOLME  SUMNER,  Plaintiff  ; 

AND 

WHISTON  PQWELL,  SARAH  POWELI^ 
GEORGE  WILKINSON,  and  SUSANNAH 
BLACKMORE,       -       -       Dependants. 


Joint  cove-     _ 
ntnt  of  indem-  -l^  1792,  Samuel  Castell,  Walter  Powell,  and  William 

nily  not  ex-  Sumner  (the  PlaintifTs  testator,)  carrying  on  business 

tended  in  equity  in  partnership,  as  bankers,  under  the  firm  of  Cactell, 

beyond  its  le-  Powell,  and  Co.  received  a  power  of  attorney  from  the 

gal  operation,  trustees  in  the  marriage-settlement  of  Cookson  and  wife 

there  being  no  to  receive  dividends  on  £5^335  stock,  including  an  au- 

ground  on  thority  to  traifiifer.  Under  this  authority,  Powell  alone^ 

"which  to  infer 

mistake  A  the  nalnre  of  the  tnstrament,  and  no  previoas  equity  enti- 
tling the  covenantee  to  a  seyeral  indemnity  from  each  of  the  coTenanlofij. 

Not  a  principle  of  equity  that  erer  joint  ooYenant  shall  be  consi- 
dered as  if  it  were  joint  and  several. 

When  the  obligation  exists  only  by  virtue  of  the  covenant,  its  ex« 
tent  is  to  be  measored  only  by  the  words  of  the  covenant. 

Different,  where  the  obligation  i»  tndepandent  of  the  particnhir  cou* 
tracts  as  in  the  case  of  partnership  debts,  bonds,  &c. 
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31 


Ia  the  month  of  August  in  that  year,  sold  the  stock, 
and  applied  the  produce  to  thepurposes  of  the  partner- 
ship, without  the  knowledge  either  c^  the  trustees  or 
of  his  partners. 

Some  time  after  this  transaction  took  place,  the  name 
of  WUaan,  who  had  fur  many  years  acted  as  clerk  t6 
tb<)  partnership,  at  a  ixed  salary,  appeared  for  the 
first  time  in  the  finn  as  one  of  the  partners,  and  conti- 
nued to  be  so  used  till  December,  1803,  when  he  quit- 
ted the  partnership ;  but,  during  the  whole  of  that 
time,  it  appears  that  he  had  no  participation  in  the 
partnership  profits,  only  retaining  his  former  salary. 

In  1795,  Walter  Powell  the  younger  was  admitted 
into  the  partnership. 

In  June,  1797,  Summer  died,  haying  appointed  the 
Plaintiff  his  sole  executor ;  and  by  Indenture,  dated 
the  20th  of  May,  1801,  between  the  Plaintiff  of  the  one 
part,  and  the  surriring  partners  (including  IHJlMm)  of 
thoother  part,  reciting  *^  tibat  the  said  WilUam  Sumner 
at  the  time  of  his  death,  and  for  some  years  preTious 
thereto^  was  a  partner  with  the  said  Samuel  Castell, 
Walter  Powell  the  elder,  Walter  Potvell  the  youn- 
ger, and  WilHam  Wilson,  in  the  banking  business, 
which  partnership  determined  by  the  death  of  the 
said  William  SUmner,  so  far  as  regarded  his  interest 
''  in  the  partnership ;  and  that  the  partnership  ac- 
**  counts  between  the  said  William  Summer  and  his  said 
partners  were  unsettled  for  sereral  years  previous  to 
his  death,  and  that  much  question  had.  arisen  be- 
tween the  Plaintiff,  as  executor  of  the  said  WUHam 
"  Smnner,  and  the  said  Samuel  Castell,  W.  Powell 
'*  the  elder,  W.  Powell  the  younger,  and  W.  Wilson, 
''  as  to  the  statemi^nt  of  the  partnership  accounts  up 
to  the  day  of  the  death  of  the  said  W.  Sumner,  and 
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as  to  the  amount  or  valuation  of  the  partnership 
effects  at  that  time ;  and  further  reciting,  that  the 
Plaintiff,  on  or  about  the  22nd  day  of  November, 
1798^  took  up  from  the  said  Samuel  Castell^  &c.  the 
sum  of  £1,500,  intending  to  consider  the  same  as 
in  part  of  the  monies  which  should  be  due  from  the 
partnership  to  the  estate  of  the  said  WilUam  Sum-^ 
ner,  but  giving  his  note  for  lepayment  thereof,  with 
interest,  by  way  of  security,  in  case  such  sum 
should  not  be  found  due  to  him ;  and  that,  to  put 
an  end  to  all  questions  that  might  arise  upon  any 
of  the  matters  aforesaid,  the  Plaintiff  had  proposed, 
in  consideration  of  the  delivery  up  to  him  of  his 
said  note,  and  of  the  payment  of  a  further  sum  of 
£2,750,  to  give  up  all  farther  claim  or  demand  upon 
the  partnership  in  respect  of  the  interest^of  the 
said  William  Sumner  therein,  and  to  release  or  as- 
sign to  them  the  said  Samuel  Castell,  &c.  all  his 
share  and  interest  as  executor  of  the  said  WilUam 
Sumner,  of  and  in  all  the  outstanding  debts  due  and 
owing  to  the  said  copartnership,  they  the  ^d  Sam- 
uel CcLstell,  &c.  agreeing,  not  only  to  make  such 
pajrment,  but  to  execute  to  the  Plaintiff  a  release  of 
all  demands  upon  the  estate  of  the  said  WtlHam 
Stunner,  and  to  indemnify  him  against  all  engage- 
ments or  responsibility  which  the  estate  of  the  said 
WilHam  Sumner  might  be  liable  to  from  his  having 
been  in  partnership  as  aforesaid :  which  proposal 
had  been  acceeded  to"  —  It  was  witnessed,  "that, 
in  consideration  of  the  delivery  up  to  the  Plaintiff 
of  his  said  note  for  £1,500  and  interest,  (which  was 
then  cancelled,  and  in  consideration  of  the  fur- 
ther sum  of  £2,750,  and  of  the  release  and  covenant 
of  the  said  Samuel  Castell,  &c.  thereinafter  contain- 
ed,the  Plaintiff  assigned  and  released  to  the  said 
SamMiel  Ckutell,  &c.  all  his  share  and  interest,  as  per- 
sonal representative  of  the  said  WilUam  Sumner,  of 
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^  and  in  all  and  singnlaf  the  credits  and  effects  of  the 

lata  co-partnership,  and  of  and  inall  stuns  of  money 

and  securities  ontstanding  or  due  to  the  said  co- 

^^  partnership,  dither  at  the  time  (rf  the  death  of  the 

*'  said  Wittkm  Sumner^  or  at  the  day  of  the  date  of 

*'  the  said  bidenture ;  to  hoid;ft;c.  tinto  the  said  Samuel 

^*  Caaiell,  &c.  to  and  tor  the  s<de  use  and  benefit  of 

'Vtbem,  thetr  executors,  administrators,  and  assigns, 

**  absolutely  and  for  ever/'    And  it  was  thereby  fur- 

^*  ther  witnessed,  that,  for  the  considerations  afore- 

*^  said,  the  Plaintiff  released  and  discharged  them  the 

**  sud  iSkkurtisf  CoiMlf  Stc.  and  every  of  them,  their  and 

^*  every  of  their  executors  and  administrators,  of  and 

**  firom  all  claims  and  demands  whatsoever  which  the 

^  Plaintiff,  as  executor  of  the  said  William  Sumner, 

**  might  have  against  them,  or  on  account  of  toy  share 

**  in  tfie  said  partnership  concern ;  and  that,  in  consi- 

''  deration  of  such  release,  they  tiie  said  Samuel  Cos-- 

**  tell,  &c.  did,  and  every  of  them  did,  release,  acquit, 

^  and  forever  discharge  the  Plaintiff,  as  such  executor 

**  as  aforesaid.  Ins  executors  and  administrators,  and 

*'  all  and  singular  the  estate  and  effects  of  the  said 

*'  William  Sumner,  of   and  from  all  claims  and  do- 

**  mands  whatsoever,  which  they  the  said  Samuel  Cas^ 

**  telljkjc.  or  any  of  them  might  have  against  the  Plain-^ 

tiff,  as  such  executor,  byreason  or  up<m  account  of 

tbesaid  H^/iom  iSimhh^t  having  been  a  partner  witb 

^'  them  as  aforesaid."    And  in  the  said  indenture  was 

also  contained  the  following  covenant ;  "  And  the  said 

^  Samuel  CkuMly  Waiter  Powell  the  elder,   Walter 

**  Powell tkLe  younger,  and  WHUamWilson,  for  theui- 

*'  sel?es,  their  heirs,  executors,  and  administrators, 

**  do  hereby  covenant,  promise,  and  agree,  to  and  with 

**  the  said  (Plaintiff)  his  executors  and  administrators, 

that  they  the  said  Samuel  Ckutell,  k,c.  their  heirs, 

executors,  tfnd  administrators,  shall  and  mil,  from 

time    to  time,  and  at  all  times   hereafter,   save 
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rt;iit:iii-?i>  ^hi  ki-;i  ixuts^iint-i  lie  nwi  PLuntifF) 
hf  hi'jT.-  -:^^fVjiiin.  ^n^  ..-^^n  -jmnift.  and  hM 
nil  U»£  r'~ir.:r  aii  -iS*":,  ^"tu  iaii  t.-fiuttel^, 
^n  iL  Jin .  iFii'"<-tf  -ae  -sf^t±  uiii  '*!&M:t<  u{  the 
.,:u     ~"i['fin     nmmt      j^-e'.t=F*i.  u   lati  ±>}iii  ^  iUtd 

^'■•.\r't^..ftm     nil  -nipiu^Mw^tv.  m    dU  dtLui  latF 

is      -m.  -nmi    ^   aure^^ua     loi  ti  .uui  mwa  oil 


^11  ui.  ■'■•■■■  i'  2L-  *:  3L:iiTci.  sa?t:uiie<l. 
■■  -■  !  ..Vi.  c  -i.-rir:-,  k;rUila(  tile  »m1  (^Ploic- 
.^  .f  ><:•.  1  ■'<>  t  .ujotjiiyir^ivrs.  dA  persuDo! 
":'T- j*^-;- .  1  j«:  stbi  ^I~(Vj«-'«  ^uumer,  or  t-.* 
_;..^  ^tf  >;3ii:  ^u  'U.'.:s  oi  ;iie  suid  Ifilliai* 
■wiHci      1^.   -iiii^.    T  Ji;i>    }i!  iLi^W,  ill  uny  njv 

-j«f>.-r>>.:.      v    -T--.UUU    •!     Il:i  iuvtO:;  beOU  8  purtcet 

■1    »:!.    t-..:^r  ?-iur;tl  -J:«L'Ldcrdied,  baTinsr  ap- 
■»«_,L-»*    an    .l«;i«:uinui:*   K'Ui.vji  PoutU and  Sarah 

.:;  Jixiiti-Jt,/-.  ".?«S,  lilMjfc  (fcin^  ihe  partnership. 
U  Si'ii^'niA^-  I^M.  4.'u>f«.'.' ud  ir<i//^r  PoHv// the 


U:  t,S«.>.    V'isvM  iiviL  li&^i^f  appointed  the  De- 
V  Utaaui*  -uui-  RiKixyit,  executors  ol'  his 


bi  l»Ws  -»  WI  •**  iW  i>y  ibe  panics  interested 
(Hnjut  (,'Mrf>ww  >  ^-cdh-anmi  A^r..>it  the  sorvi^-in;  tius- 
«iM  ■»  '*»>^  sctv^ip<««.  *ad  «?aittst  the  bankrupts 
«KW  <Jhnr  juM^^wiM.  «*d  4^.URst  the  ivprescntatives  of 
4Jt  4bt  «ftK<j«H>i^  jMcOwrs.  to  have  the  stock  re- 
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|>laced,  or  for  an  account  of  the  produce  thereof, 
'With  interest  from  the  time  of  the  transfer. 

On  the  14th  of  July,  1809,  an  order  was  made  in 
that  cause,  by  which  it  was  declared  that  the  present 
Plaintiffy^ne  of  the  Defendants  thereto,  admitting 
assets  of  his  Testator,  and  the  other  Defendants,  the 
representatives  of  Pau?€// the  elder,  and  Wilson, -were 
liable,  out  of  the  assets  of  their  respective  Testators, 
to  pay  what  should  be  found  due,  for  principal  and 
interest,  on  taking  the  account  thereby  directed ;  and 
it  was  ordered  that  they  should  pay  the  same  accord^* 
ingly- 

The  bill  brought  by  the  present  Plaintiff,  after  stat« 
ing  the  above  facts,  and  that  he,  the  said  Plaintiff, 
had  already,  as  such  executor  of  G,  H,  Sumner,  de- 
'  ceased,  under  the  said  order  and  a  decree  made  on 
further  directions,  paid  into  the  bank  the  sum  of 
£1256  for  interest  on  the  principal  sum  reputed  due, 
and  was  then  liable  to  pay  the  further  sum  of  £2064, 
with  interest  and  costs ;  and  after  further  stating  that 
Cast^ll  had  since  died  an  uncertificated  bankrupt,  and 
tha^  Salter  Powell  the  younger,  having  obtained  his 
certificate,  had  become  l)^nkrupt  a  second  time,  but 
no  assignment  of  his  estate  and  effects  ha'd  yet  been 
executed ;  insisted  that,  by  virtue  of  the  deed  of  in- 
demnity,  dated  the  20th  of  May,  1801,  he  was  enti* 
tl^  to  be  repaid  out  of  the  estates  of  the  two  Pow^ 
eUs  and  Wilson  all  such  sums  as  he  had  already 
paid,  or  should  pay,  under  the  said  decree ;  therefore 
praying  accordingly. 

To  this  bill  the  Defendants  (the  executors  of 
Wilson)  put  in  an  answer,  alleging,  that  although  the 
name  of  the  Testator  appeared  in  the  banking  con- 
cen,  yet  in  fact  he  never  was  a  partner  therein,  or  in 
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any  manner  participated  in  the  profits  or  losses  there' 
of';  and  therefore  insisted  that  his  estate  was  noway 
subject  or  liable  to  repay  the  Plaintiff  what  he  had  so 
paid^  or  should  pay,  in  pursuance  of  the  said  decree. 

The  question  was  as  to  the  liability  ot  Wibon^s 
estate  under  the  covenant  m  the  deed  of  indemni^ ; 
and  this  depended  on  the  effect  of  that  deed,  as  ccmi- 
stituting  an  obligation  which,  thou^  cmly  joint  at 
law>  would,  as  it  was  argued,  be  held  in  equity  to  be 
several  as  well  as  joint,  and  therefore  binding  on  the 
>estate  of  the  deceased  covenantor. 

Hart  and  Heald,  for  the  Plaintiff. 

Sir  5.  Romilly,  Wetherell,  and  Barber,  for  the  re- 
presentatives of  Wibon. 

For  the  Plaintiff  were  cited.  Bishop  v.  Church  (a), 
Primrose,v.  Bromley  (6),  Hoare  v.  Contencin(c),  and 
the  words  of  Lord  Eldon,  in  Ex  p.  Kendal,  (d) 

T//6MA8TKB  of  the  Rolls: 

The  question  is,  whether  any  other  effect  can  be 
given  to  this  covenant  in  equity  than  it  has  at  law. 
It  has  never  been  determined  that  every  joint  cove- 
nant is  in  equity  to  be  considered  as  the  several  cove- 
nant of  each  of  the  covenantors. .  In  the  late  case  of 
Devayiies  v.  Noble  (e),  I  had  occasion  to  examine  the 
authorities  on  this  subject,  and  found  no  such  genenl 
proposition  any  where  laid  d<H\ii.  When  the  obliga- 
tion exists  only  by  virtue  of  the  covenant,  its  e&tent 
can  l>e  measured  only  by  the  words  in  which  it  is  con- 


(a)  2  Vet  100.  371. 
(tf)  I  Atk.  90. 
(<;  I  Bro,  27. 


id)  17ye8.d35.8t9tuite, 
vol.  i.  p.  647. 

(e)  Aiit^,yol.i.tp.d63.Tiie 
judgment  in  SleecVn  case. 
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ceived.  A  partnership  debt  has  been  treated  in  e- 
quity  as  the  several  debt  of  each  partner,  though  at 
faiw  it  is  only  the  joint  debt  of  all.  But,  there,  all 
have  had  a  benefit  from  the  money  advanced  or  tlie 
credit  given,  and  the  obligation  to  pay  exists  inde- 
pendently of  any  instrument  by  which  the  debt  may 
have  been  secured.  So,  where  a  joint  bond  has,  in 
equity,  been  considered  as  several,  there  has  been  a 
credit  previously  given  to  the  different  persons  who 
have  entered  into  the  obligation.  It  was  not  the  bond 
that  first  created  the  liability  to  pay.  Bat  in  this 
case  the  covenant  is  purely  matter  of  arbitrary  con- 
vention, growing  out  of  no  antecedent  liability  in  all 
or  any  of  the  covenantors  to  do  what  they  have  there- 
by undertaken. 


1816. 


Instead  of  winding  up  the  partnership  concern,  and 
dividing  what  might  remain,  after  satisfying  all  claims 
upon  it,  the  parties  make  an  arrangement,  by  which 
Mr.  ftiiftfi^  was  immediately  to  receive  what  was  es- 
timated to  be  his  testator's  share  of  the  joint  estate, 
he  releasing  to  the  other  partners  all  interest  in  the 
residue.  Why  was  Mr.  Sumner's  share  of  the  part- 
nership estate  to  remain  unaffected  by  any  claims  by 
which  that  estate  might  afterwards  be  diminished  ? 
lliere  was  no  equity  that  entitled  him  to  demand  from 
the  other  partners  an  engagement  to  that  effect. 
But  they  are  contented  to  give  him  a  covenant  of  in- 
de^lltity.  As  it  is  only  a  joint  covenanti^at  is  given, 
how  can  '\m^  that  it  is  any  thing  mere  .'than  a  joint 
covenant  ftat  was  m^puit  to  be  given  ? 


If  ti  not  attentpted  to  be  shewn  that  there 'was  any 
mistake  in  drawing  the  de#d,  or  thut  there  was  any 
agreement  for  a  covenant  of  a  diffSdrent  sort.  There 
U  not}ilng  but  the  covenant  iHfelf,  by  which  its  in- 
tended extent  can  be  ascertained. 
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1816.  There  is  mo  ground,  therefore,  on  which  a  Court  of 

gJ^JJ^JJ^      Equity  can  give  it  any  other  than  its  legal  operation 
and  effect. 


V. 

Powell, 


[Bill  dismissed^  without  costs.] 


Rolls. 
Dec.  6, 181& 


GL\NVILL  V.  GLANVILL. 


T.  W.  G., "  to 
be  a  vested  in- 
terest on  his  at- 


Testator,  after     ^^ 

makiniraproYi-  ■*-  ^^  question  in  this  cause  arose  on  the  residuary 
sion  for  the  bequest  in  the  will  of  Edward  GlaiwiU,  who,  after 
maintenance  of  msdung  a  provision  for  the  maintenance  of  his  son 
his  chUdren,  Tlwmas  William^  and  of  his  daughter  Emily y  gave  the 
giTes'^all  the  residue  of  his  property  in  the  following  words: — 
rest,  residue,  *'  And,  as  to  all  the  rest,  residue,  and  remainder  of 
and  remahider  '*  my  estate  and  effects,  as  well  real  as  personal,  or 
of  his  real  and  «  Qf  ^i^at  other  nature  or  kind  soever,  I  give  and  de- 
personal  es-  €€  yj^  ^g  same  unto  and  to  the  use  of  my  son  Thomas 
^O^^y^^"^  "  WiUiam  GlarwiU,  according  to  the  nature  of  the 

<'  same  estates  respectively,  and  to  be  a  vested  inte- 
''  rest  upon  his  attaining  the  age  of  21,  provided  that, 

"W  ^"  **  in  case  my  said  son  shall  happen  to  die  before  atr 

tainmg  the  age  •'  ^'^ 

of  21  •"  and  "  if  "  ^i'^^  ^^  said  age  of  21,  then  all  the  rest  and  re- 
he  shall  happen  "  sM^e  of  my  said  real  and  personal  estate  so  given 
tp  die  before  "and  devised  unto  him,  shall  go  and  belong  to 
21,"  then  to  his  "  ^^  daughter  Emly  GlanviU ;"  with  other  trusts  lu 
daughter  E.  G.  remainder. 

iirith  remain-  %  "^ 

ders  over.  The  Bill  f^as  filed  by  theTestatdar's  aon^and  heir  at 

The  rents  and  law,  Thomas  William  GlanviUi^sJi  infant*  kgainst  his 
profits  are  to  father's  vecutors  and  against  his  sister  Emily y  (also 
accumulate  un-  an  infant,)  and  the  several  person^  entitled  in*  i"e- 
til  T  W,G.  at-  mainder,  and  thef^rin0ipal point  which  it  raised^  was 
Uins  the  age  of  the  following ;  viz.  whether  the  infant  Plaintiff  was 
21,  or  dies  entitled,  during  his'minority,  to  the  rents  and  profits 

under  that  age.  ^f  ^^  residuary  real  and  personal  estate. 
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Agar  and  Wyatt,  for  the  Plantiff,  cited  Nkholk  v. 
Osborne  (a),  Taylor  t.  Johison  (b),  Montgomerie  v. 
Woodley,  (c) 

Hallf  Shadwellf  and  Wmgfield^  for  different  De- 
fendants. 


1816. 


Glanvill 

r. 
Glanvill. 


The  cases  referred  to  are  where  a  legacy  is  vested, 
liable  to  be  devested.  Here  there  is  an  express  de- 
claration that  it  shall  not  vest  till  the  son  attains  21. 
Many  cases  establish  that,  where  residuary  personal 
estate  is  given  upon  a  contingency,  the  profits,  until 
the  contingency  happens,  are  to  accumulate.  And  the 
same  is  the  case  with  a  residuary  devise  of  land. 
Stepliens  v.  Stephenson  ((f),  Studliolme  v.  Hodgsonn^e), 
Butler  \.  Butler,  (/),  Trevaniony.  Vivian  (g),  Rogers 
V.  Gibson  (A),  &c. 

The  Master  of  the  Rolls  : 

Considered  that  it  would  be  difficult  to  get  over  the 
precise  words  of  the  will,  directing  that  the  legacy 
should  vest  at  21.  There  could  not  be  two  periods  of 
vesting,  and  by  fixing  one,  the  Testator  must  be 
taken  to  have  excluded  the  other.  The  sentence  it- 
self was  so  worded,  that  the  direction  as  to  vesting 
formed  a  necessary  part  of  it,  and  the  remainder 
could  not  be  construed  without  it.  Besides,  there 
was  no  evidence  from  any  part  of  the  will,  that  the 
Testator  did  not  affix  to  the  word  its  precise  legal 
meaning. 


^a)  2  P.  Wms.  419. 

(b)  2  P.  Wms.  504. 

(c)  6  Ves.  522. 

(d)  Forr.  228. 

(#)  3  P.  Wms.  299, 


(/)  3  Atk.  58. 

(g)  2  Ves.  430. 

(A)  1  Ves.  485.  Amb.  See 
Roper  on  Legacies,  vol.  xi. 
p.  205—212. 
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mc  ItwwdKnfaredcciaRd^thUbjTTiitMaftkewill 

•r  the  Testator,  the nmuaadimiteB of  tkeicsdwof 
hift  real  estate,  and  the  mteiest  and  drndeodsaf  the 
leddae  €i  his  peisoeal  estate  (after  payneat  of  the 
aBBUties  given  Inr  the  wiD),  were  to  sn— inliir  an- 
tfl  the  Plaintiff  shoaM  attaint,  or  antfl  his  death, 
which  should  first  happen.  Upon  attaining  twenty- 
one,  the  Plaintiff,  or,  mpon  his  death  ander  dMt  age, 
Ae  penoD  or  penoas  entitled  to  or  faitcfested  in  snch 
accmmlatinas,  to  be  at  liberty  to  apply  as  AeyApuld 
be  advised,  (a) 

(«)  Reg.  Lib.  A.  324. 


Dec.  6,7.      ^OHX  AUGUSTUS  SULLIVAX,  (an  Infant),  by 

*  OLDAKER,  (his  next  Friend),        Plaintiff; 

AGAINST 

The  Right  Honourable  JOHN  SULLIVAN, 

Defendant ; 


And  the  said  J.  A.  SULLIVAN,  by  Sir  CHARLES 
SULLIVAN,  (his  next  Friend),  PulintifI»  ; 

AGAINST 

The  same  Defendant. 

Where  two  raiU  ThIS  was  a  Motion  on  the  part  of  the  Plaintiff  in 
sre  foclitiited  in  tjjg  second  suit,  for  a  Reference  to  the  Master,  to  en- 
tbe  nsine  of  an 

hi&iit  by  different  penons  actisg  ts  hift  next  firiends,  (t  it  of  ceone  to 
refer  it  to  tbe  Master,  to  see  whicb  is  most  for  the  infant's  benefit,  upon 
tbe  mere  allegation  of  the  cooncil,  that  both  suits  are  for  the  same 
porpose :  it  being  at  tbe  risk  of  the  p*rty  moving,  in  case  the  alJe^ 
iion  should  prove  nntnie,  toha?e  the  order  for  reference  discharged 
trf th  costs  apoD  the  speeial  apptiealion  of  the  other  party. 

Upon  such  a  reference,  the  Master  is  st  liberty  to  suggest  any  im« 
profement  in  tbe  frame  of  the  snit,  and  to  report  any  special  oircsin* 
•Usees  thst  may  be  for  the  in£iot's  adrantage. 
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quire  and  state  to  IJie  Court,  wUch  of  the  two  suits 
it  was  most  proper  and  most  for  the  advantage  of  the 
infant  should  be  prosecuted  on  his  behalf,  and  that 
ail  proceedings  in  both  the  suits,  except  such  as 
might  be  required  in  pursuance  of  sudi  reference, 
Bdgfat  be  staid  until  Ae  Master  should  have  made  faii 
report. 


|8ie. 


Both  Bills  prayed  an  account  against  the  Defendant, 
(the  Plaintiff's  father,)  of  the  fees  and  emoluments  of 
a  patent  office,  tp  which  the  Plaintiff  had  been  ap- 
pcrinted  in  the  year  160S,  when  (he  being  then  an  in« 
fant  of  tender  years)  his  &ther  had  entered  into,  and 
had  ever  since  continued  in,  the  receipt  of  those  fees 
and  emoluments ;  and  for  an  injunction  to  restrain 
him  from  receiving  the  same  in  future.  The  first  biO, 
(which  was  filed  <m  behalf  of  the  infant  by  the  father 
of  a  young  woman,  whom  it  was  alleged  that  he  had 
clandestinely  married,  and,  as  appeared  by  a  letter 
fn>m  the  Plaintiff,  which  was  produced  in  support  of 
the  moticm,  without  the  Plaintiff's  knowledge,)  prayed 
hi  addition  a  declaration  tiiat  the  carrying  away  the 
maintiff  into  a  foreign  country  by  the  Defendant,  by 
the  means,  and  under  the  circumstances,  and  for  the 
objects  in  the  bill  charged,  was  an  abuse  of  parental 
autl^ority,  and  that  the  Defendant  might  be  ordered 
forthwith  to  bring  the  Plaintiff  within  the  jurisdiction ; 
also  an  allowimce  for  maintenance,  and  a  receiver 
durante  minare  ataie. 

Xeadk  and  Edenj  in  support  ^f  the  motton. 


Sir  Arthur  PiggottBjid  Blake,  for  the  Defendant  in 
both  suits,  also  waimly  contended  for  the  reference  to 
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>^^':A 


Ike  Master,  aad  cited 
Cmta  T.  Da  CoOm.  (a> 


{•% 


tiff  in  die  tost  salt,  iraglfiJ  die  a|ijplicatioB  OBd» 
gEOond,  Ijt,  Tina  tlw  tvo  snts  wcK  te  dUievnt  ob- 
jecU ;  2dlT,  Hhu  tlw  secxmd  woit  was  boc  Braat  to 
be  bama  ftde  prasecated ;  and  Aas  dier  iafinicd  fitm 
die  eajieniess  erinced  by  dieDefendaat  iasappcxt 
of  tbe  ap^katiOB.  Tbey  also  ai]gaed  duu  die  <ib- 
jectioBs  aiade  to  the  fiist  biD  as  ewitawiiag  scanda- 
lous and  indcTant  matter,  ought  to  baTe  becm  sop- 
ported  by  afidarit,  pomting  oat  the  passages  sa  ob- 
jected to,  in  order  to  lay  a  snfident  gnwnd  fior  tbe 


LmkJ^  in  reply,  insisted  that  an  affidarii  was  on* 
necessary^  in  support  of  the  application,  since  it  was 
not  for  tlie  Coort  to  decide  in  the  first  instance,  but 
after  the  Master  should  have  made  his  report ;  and  he 
said  there  was  no  intimation  of  the  practice  being 
otherwise.  That  in  Da  Cotia  \.  Da  Casia,  the  Lord 
Qiancellor  did  not  decide  upon  the  affidavits  wbich 


(a)  '*  As  some  check  opon 
tlie  generaJ  license  to  insti- 
tote  s  soit  on  behalf  of  the 
ini^t,  if  it  is  represented  to 
the  Coort  that  a  soit  pro- 
posed in  bb  name  is  not  for 
his  bene6t,  an  enquiry  into 
the  (act  will  be  directed  to  be 
made  by  one  of  the  Masters  ; 
and,  if  be  reports  that  tbe 
soit  is  not  (or  tbe  benefit  of 
the  infants,  tbe  Coort  will 
stay  tbe  proceedings  ^  and  if 


two  suits  for  tbe  same  pur- 
pose are  insUtoted  in  tbe 
name  of  an  inhufit,  by  differ- 
ent persons  acting  as  bis  next 
friend^  tbe  Coort  will  direct 
an  enquiry  to  be  made  in  tbe 
same  manner  which  soit  is 
most  for  his  benefit;  and 
wben  tbat  point  is  ascertain- 
ed, will  stay  proceedings  in 
tbe  other  suita" 
(6}  3  P.  Wms.  140« 
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were  produced,  bat  left  it  to  the  Master  to  fonn  his 
judgment  on  the  state  of  facts  to  be  laid  bc^fore  him. 
That,  with  regard  to  the  two  bills  not  being  for  the 
same  purpose,  the  only  relief  prayed  by  the  one  which 
did  not  make  part  of  the  prayer  of  the  other,  viz. 
that  the  Defendant  might  bring  the  Plaintiff  within 
the  jurisdiction,  was  irregular ;  the  proper  course  be- 
11^  1^  petition,  the  iniunt  being  a  ward  of  Court. 


1816; 

SULLIYAN 

V. 
^ULLIYAK. 


The  Lord  Chancellor  ; 

Desired  to  look  into  both  the  bills ;  and  afterwards 
said  it^ight  have  been  moved,  as  of  course,  to  refer 
it  to  the  Master,  to  see  which  of  the  two  suits  was  most 
for  the  infant's  benefit,  the  result  of  the  reference 
l)eing  at  the  risk  of  the  party  making  the  applica- 
tion, and  the  Court  being  satisfied  in  the  first  instance, 
by  the  allegation  of  counsel,  that  the  two  suits  were 
ibr  the  same  purpose,  which,  if  it  should  turn  out 
otherwise,  might  be  subsequently  made  the  ground 
for  moving  to  discharge  the  order,  with  costs  to  be 
sustained  by  the  party  so  improperly  obtaining  it. 
He  also  said  that  it  is  competent  for  the  Master,  up- 
on such  a  reference,  (as  well  on  the  authority  of  Da 
Costa  Y.  Da  Costa,  a3  on  general  principle,)  to  point 
out  to  the  Court  any  improvement  that  might  be 
made  in  the  form  of  the  suit,  or  any  other  circum- 
stance that  might  appear  to  him  to  be  for  the  infant's 
benefit. 

The  Order  was  made  accordingly ,referring  it  to  the 
Master  to  enquire  and  state  to  the  Court  which  of  the 
two  suits  it  was  most  proper  and  for  the  advantage  of 
the  infant  should  be  prosecuted  ;  in  making  such  en- 
quiry, to  be  at  liberty  to  state  any  special  circum- 
stances.    Such  furthef^order  as  might  appear  to  be 


.  w. 
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1816.  pn^>er  to  be  reserved,  dll  ftfler  the  HasM- dkall  haft 

S^Zi;^  ««4ehUm*iKict.(«) 

SwJ,*,.  tR^.Lib.B.2S7.] 


(«)  1  btn  kn  U^vmni 
villi  IW  fuHnias  Mie  by 
Hr.  £4«.-  — 

Til  -  -[  C»rti€K,  ha  node 
aadMslfrtead,    FUmtiff; 

Jm  Oktm,  U»fk  Barlor, 
ud  Otkn.      DefEDduiU ; 

And  tke  nid  IFyrrhtl  Oicrn, 
hf  Hmgk  Barloie  fa»  next 
frmd,  PUinlilT; 

«aAIK4T 

He  Mid  ^Mi  Otrm,  and 
Olhen,  DeTfnilaaU. 

Upon  the  petition  of  the 
inftnt,  letting  forth  thkt  k 
biU  had  been  filed  h;  bia  fa- 
ther and  himself  (by  hia  fa- 
ther aa  next  friend) ;  that  his 
falber  voa  lince  dead,  having 
■ppofnled  Hugh  Barlow  his 
guardian,  whereupon  the  io- 
fuiit,  by  hia  next  friend  Car- 
Ihew,  filed  a  auppleroental  bill 
and  bill  of  reviTor  agatnat  the 
■aid  Hugk  Barlow ;  that  an- 
Mher  bill  hid  been  subae- 
tjueutiy  liled  by  the  aaidHv^A 


imbmt ;  that  thsra  wac  room 
I*  anapiil  that  hia  mlereMa 
»«bt  mot  b«  properly  taLeo 
care  of  in  the  kat-mentiaaed 
■nit,  and  that  ba  awU  not 
hare  all  the  relief  by  that 
anit  aa  by  the  otb^;  inac- 
mndi  aa  relief  «aa  thereby 
prayed  againit  Ibeaaid'flv^i 
Barbv  as  a  defcndaat,  in  re- 
aped (^nutters  ofvbich  no  no- 
tice wai  Uken  in  tbe  bill  ao  filed 
by  the  aaid  li»gA  Barium: ;  it 
was  ordered  that  it  be  reier- 
red  to  tb«  Haater  to  cxaaine 
and  certify  wbetber  the  two 
billa  were  hroogbt  toochisg 
the  ume  matter,  and  in  what 
rctpect  Ihcy  difiered,  and 
which  of  the  said  billa  was 
moat  proper  to  be  proceeded 
npon.  [Reg.  Lib.  B.  I75& 
fo.  36S.] 

The  Master  haying  by  hia 
report  stated  the  differeneea 
between  the  two  bills,  and 
that  he  was  of  opinion,  the 
former  was  moat  proper  to  be 
proceeded  upon,  the  report 
was  conGrnwd  by  order, 
dated  the  S4th  Noe.  1737. 
£^g.  Lib  6. 17fi7.  (o.JU.} 
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BetweM  EDWARQ    HILL  and    THOMAS         161*. 

THOMPSON       -       .       -       PlaiHtifps;  ^•^'^r^ 

AND  ^«*-  '-»0- 

ANN   ATKINSON,    TABITHA   LEAKE,    liuid 

THOMAS  WHITS^OEAD  «iKltvife$ 

/  DSPEUDlXTS. 

And  between  AKN  ATKINSON,      Plaintiff;. 

AND 

E.  HILL,  T.  THOMPSON,  WHITEHEAD  and 
We,  and  TABITHA  LEAKE,  Defendants;  ' 

And  bttween  MART  ANN  GALE,  (Wife  of  JOHN 
GALE) pL'AiNtiFP; 

AND 

.JENNER  and  Wife,  (fate  ANN  ATKINSON,)  and 
CHIPPENDALE        -       -       Dependants. 

^AMES  SMITH,  by  his  WUl,  directed  his  debts  to  -fSOOOgivenby 

be  first  paid,  and  then  gave  to  HiU  and  Tioflmww,  *"'  ^  trmrte*., 

£3000,  upon  trust  to  invest  the  same  in  govetnmeat-  "*'®"    "*    ^ 

securities,  and  to  pay  the  interest  to  Ann  Atkinson         /  . 

pay  the  interest 
fcH' her  life,  and  after  her  decease,  to  apply  the  same  f  ^  ^    ■/. 

to  the  maintenance  and  education  of  the  c&ild  with  ^^^  ^^^^  i^^^' 
which  she  was  then  ^iceint,  and  to  transfer   the  ^^^^^  ^  trans- 
principal  to  such  child  on  its  attaining  twenty-^me^  fertile  principal 
bat  in.  case  it  should  die  under  twenty-one,  then  to  B, 
to  TabUha  Leake,  her  executors,  adminstrators^and       Under  a  de- 
assigns.    And  he  thereby  directed  the  said  Hill  and  cree,  this  legacy 
Thompson  to  invest  the  said  £3000  in  the  funds,  as  is  paid  by  the 

trfftees  into 
€k»uii,and  infested  in  alodiL  in  the  name  of  theaccoantant- general,  pre- 
vious CO  ilie  impotitionof  the  duty  on  legacies  by  20  €r.  3.  c.  28,  B,  being 
then  an  infant,  and  therefore  incapable  of  discharging  the  trustees. 

This  is  a  sufficient  appropriation  of  the  leg;acy  within  the  words  of 

the  act  of  48  G.  3.  c.  149.  "paid,  retained,  satigfied, or  discharged," 

.  before  the  lOtb  of  Oct,  1808  ;  and  therefore,  upon  a  question  arising 

at  the  time  of  the  principal  becoming  payable,  it  was ^letermined  that 

no  legacy  duty  was  chargeable  in  respect  of  it. 
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1818.         MOD  ai  conTenienUy  might  be  after  his  decease,  and 
^^1^^        appointed  them  executors  of  his  will. 

TxiHto<(.  The  Testator  died  on  the  Zlst  of  July,  1776,  and  his 
will  was  proved  by  both  the  execators.  Ann  Atkin^ 
ton  had  no  child :  and  by  a  Decree  pronoimced  at  the 
Rolb  on  the  9th  of  Marek  1779,  it  was  declared  that 
the  said  Ann  Atkhuon  was  entitled  for  life  to  the  in- 
terest of  the  £3000  legacy,  at  the  rate  of  £4  per  cent, 
and  that  Tabitha  Leake  was  entitled  to  the  principal, 
subject  to  such  interest  of  the  said  Ann  Atkinson ; 
and  ordered  that  the  principal  shoald  be  paid  into  the 
bank,  and  laid  out  in  the  name  of  the  accountant- 
general,  in  the  purchase  of  bank  annuities,  in  trust 
in  the  causes,  "  Hill  v.  Atkinson"  and  "  Atkintonv. 
Hill;"  the  interest  to  be  paid  to  the  said  Ann  Atkin- 
son, for  her  life ;  and  at  her  decease,  that  Titbitha 
Leake,  (who  was  then  an  infant,)  should,  on  attaining 
twenty-one,  or  sooner,  if  occasion,  be  at  liberty  to 
apply  for  a  transfer. 

Under  this  Decree,  the  executors  paid  the  £9000 
into  the  bank  daring  the  same  year  1779,  and  the  sum 
when  paid  in  was  laid  out,  in  the  name  of  the  ac- 
conntant-general,  in  the  purchase  of  £3  per  cent  con- 
tots,  in  trust  as  thereby  directed,  the  interest  whereof 
was  paid  to  or  received  by  the  said  Ann  Atkinson  dur- 
ing her  life,  in  satisfaction  of  her  legacy. 

9  By  the  Settlement  made  on  tb'e  marriage  of  Tafri- 
Ika  Leake  with  Thomas  Ward,  (Slst  July  1782.)  the 
interest  of  the  said  Tabitha  Leake  in  the  said  £3000 
was  transferred  to  trustees  for  the  purposes  therein 
mentioned. 


__  I7th  January,  1794,  Tabitha  Ward  (late  T(Untka 
'  i)  died ;  and  in  1806,  Ward,  the  husband,  became 


V 


•  , 
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7tii  Jamnary,  1807,  Ann  Atkinson  died,  whereupon 
tile  bankrupt  beeame  entitled,  under  the  settlement, 
to  the  interest  of  the  legacy  for  his  life,  subject  to  a 
dedttctikm  of  £1200,  payable  to  one  John  Ltake,  also 
under  the  settlement. 

28th  March,  1808,  an  Order  was  made  in  thckKlboye 
causes,  for  sale  of  so  much  stock  as  would  be  suf*^ 
ficient  to  pay  the  £1200,  and  that  the  residue  shouM 
be  carried  over  by  the  accountant-general  to  the  ac- 
count of  the  trusts  of  the  settlement,  the  interest 
thereof  to  be  paid  to  the  assignees  of  Ward  during  his 
life. 


47 


1816. 


23d  May,  1808,  the  Master  made  his  Report ;  in 
pursuance  of  which,  £1153,  reported  due  to  John 
JLeaie,  in  respect  of  the  £1200,  was  raised  out  of  the 
stock  standing  in  the  accountant-general's  name ;  and 
the  residue,  amounting  to  £3129  stock,  was  carried 
over  as  directed  by  the  order. 

In  1809,  Ward's  assignees  sold  his  life-interest  in 
this  residue ;  when  an  objection  was  raised  by  the 
purchaser  on  the  ground  of  doubts  as  to  its  liability  to 
the  legacy  duty ;  in  order  to  obviate  which,  a  petition 
was  presented  on  tlie  part  of  the  purchaser,  whereof 
notice  was  given  to  the  Attorney-General  and  Com- 
missioners of  Stamps ;  and  an  order  obtained  thereon, 
dated  the  27th  July,  1809,  by  which  the  report  was 
confirmed,  and  the  interest  of  the  residue  directed  to 
be  paid  to  the  petitioner  ''  without  deduction  in  res- 
pect of  the  duty  imposed  by  act  of  parliament,  and 
then  payable  upon  legacies.^' 


13th  February,  1816,  Ward  (the  bankrupt)  being 
dead,  John  Leake  became  entitled  under  the  settle- 
ment to  the  principal  sum  of  £3129  stock  remaining 
in  the  accountant-general's  name  as  aforesaid ;  and  by 


• 
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Wl$.  tA  tfder  of  tlofl  date»  madp  on  the  petition  of  the  said 
John  Luiie,  it  wai  ordered  that  tbe  said  sum,  together 
with  interest  accrued  aad  to  accrue  thereon  since  the 
death  of  the  bankrupt^  be  tmisferred  and  pkud  to  the 
petiti(Hier. 

nil  last-mentioned  order  was  regulady  passed  and 
entered^  aad  left  with  the  acoonntant-g^Decal  to  make 
the  transfer^  to  which  the  accoontant-feneral  objected, 
insisting  on  the  receipt  for  legacy-idnty  on  the  original 
legacy  being  peodnced .  To  this  it  was  answered^  that 
at  the  dme  the  legacy  was  paid  into  the  bank  by  the 
executors  (in  1779)^  and  for  more  than  a  year  aftcr^no 
duty  was  payable  in  respect  of  legacies,thc  first  Act  im- 
posing a  duty  on  legacies  being  that  of  the  20tk  Geo.  3. 
(hereafter  mentiojied);  and  tliatthe  money  when  so 
paid  in  was  converted  into  stocky  and  transferred  into 
the  name  of  the  accountant-general^  in  trust  for  the 
persons  entitled  under  the  will  of  the  testator,  which 
was  also  done  before  the  act  passed ;  and  itwas  sub- 
mitted that  the  testator's  assets  were  discharged  by 
such  payment. 

May  1st,  1816.      The  accountant-general  still  objecting,  a  Motion 

was  made  on  behalf  of  the  said  /ohn  Lealre,  for  an  or- 
der that  ttie  accountant-general  might  make  the  trans- 
fer pursuant  to  the  order  of  tlie  13th  of  February,  and 
pay  to  the  petitioners  ail  dividends  subsequently  ac- 
cnued  and  to  accrue  until  the  time  of  transfer ;  which 
motion  was  opposed  by  Mr.  Wetherell  (on  the  part  erf 
the  Crown),  on  the  ground  that,  by  the  several  acts  im* 
posing  duties  in  respect  of  legacies,  the  fund  in  court 
was  then  liable  to  the  pajrment  of  such  duty ;  and,  after 
much  argument,  the  Lord  Chancellor  desired  that  the 
grounds  upon  which  the  deduction  of  such  duty  was 
claimed  should  be  brought  before  the  Court  by  way  of 
petition,  that  hemi^thave  an  opportanity  of  consider* 
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%iK  tfaem  deliberately,  when  appearing  <m  wliat  vroold 
be  a  record  in  the  cause. 


In  compliance  with  this  direction,  a  Petition  vaa 
presented  cm  the  part  of  the  Attorney-General  and  the 
Commissioners  of  Stamps,  whereby  the  petitioners 
claimed  the  duty  of  £8  per  cent,  imposed  by  the  48th 
(rf*  the  Kinjf,  as  having  become  payable  on  the  legacy 
of  £3,000,  qfier  the  lOtk  <(f  October,  1808 ;  Arm  Atkin- 
min  and  Tabitha  Leate,  to  whom  the  add  legacy  had 
been  given  in  succession,  being  both  strangers  in 
blood,'and  as  such  chaigeable  with  the  same  rate  of 
daty.  Tliis  petition  now  came  on  to  be  heard ;  and 
the  question  was  as  to  the  constraction  of  the  several . 
Acts  of  Pariiamcnt  mentioned  in  the  note  below,  (a) 


(a)  Thefint  Act.impMing; 
any  dnly  in  reapeet  of  lega- 
ci«s,  u  SO  Cm.  3.  a  28.  by 
which  ■  doty  on  rtcttplt  /or 
Ugaeiti  is  ^rea  ftfter  the 
nteatherain  mcDtioned;  and 
which  rata  «ere  increued  by 
two  mbieqaent  Acta  puned 
in  the  S3d  tnd  29th  of  the 
King. 

36  Cro.  3.  c  02.  reciting 
thai  "  whema  it  U  expe- 
dient  that  the  dntiea  imposed 
(by  the  last- mentioned  Acts] 
should  be  repealed,  as  to 
anefa  receipts  or  discharges 
for  vbich  new  doties  shall  be 
granted  by  this  Act;  and  that 
new  dntiM  ahoold  be  granted 
in  Ken  of  the  daUea  so  re- 
plied," enacta  that  the  said 
aeveral  datiea  on  rtceipti  for 
ttguat*  be  repealed,  and  that 
Vol.  II. 


upon  tvery  legacy.  Sec.  given 
after  the  passing  that  Act 
should  be  raised  and  \iaid  the 
several  dalies  there  mention- 
ed ;  and  by  the  13th  section, 
it  i*  enacted, "  That  the  duty 
payable  on  any  legacy  given 
to,  or  to  be  enjoyed  b^,  dif- 
ferent peraona  in  succeasion, 
Dpon  wham  theduty  shall  be 
chargeable  at  one  and  the 
same  rate,  shall  be  deducted 
and  paid  by  the  person  or 
persons  having  or  taking  the 
burthen  of  the  execntion  of 
the  will  or  testamentary  in- 
strument nnder  which  the 
title  thereto  shall  arise,  upon 
payment  or  other  aatisfactioa 
or  discbarge  of  every  or  any 
part  of  ancfa  legacy  to  any 
peraon  or  pers<Hia  to  whom 
the  same  ahaU  be  payable  or 
£ 
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Hill. 
r. 
Atkinson. 


1816.  "  10th  of  October,  1808  f  the  legacy  not  being  to  be 
considered  as  '^  paid,  &c.*'  within  the  meaning  of  these 
words,  until  the  transfer  of  the  principal ;  and  they 
referred  to  the  late  decision  of  the  Court  of  Exche- 
quer, in  the  case  of  The  Attanmey-General  v.  Lady 
Louisa  Manners,  (a) 

On  the  other  side,  it  was  insisted  that,  admitting 
the  authority  of  the  case  in  the  Exchequer,  it  is  not 
applicable  to  the  present  case ;  because  there  it  was 
uncertain  who  would  be  entitled  to  the  legacy  after 
the  death  of  Mr.  Thomas  Manners,  who  had  the  life- 
interest,  and  consequently  it  was  never  in  any  man- 
ner appropriated  till  after  that  event  had  happened, 
which  was  not  before  1812.  Here,  on  the  contrary', 
the  legacy  vested  on  the  death  of  the  testator  in  1776, 
and  was  actually  appropriated  in  1779,  by  the  pay- 
ment into  the  bank  under  the  decree  of  this  Court,  of 
which  the  certificate  of  the  accountant-general  was 
produced  in  evidence,  and  by  its  subsequent  invest- 
ment (also  previous  to  the  passing  of  the  Act  of  20 
Geo.  3.)  in  stock  upon  the  trusts  above-mentioned. 

In  reply,  it  was  argued,  that  the  receipt  and  dis- 
charge of  the  executors,  which  the  acts  contemplate 
as  making  the  payment  effectual,  must  be  by  the 
hands  of  the  party  receiving. 

7^  Lord  Chancellor, 

[After  stating  the  circumstances  of  the  case,  and 
observing  on  the  provisions  of  the  several  Acts  of  Par- 
liament cited  in  the  note.] 

The  executors,  by  paying  in  the  money  under  the 
decree  of  this  Court,  effectually  divested  themselves  of 

(a)  1  n-ice,  Exch.  Rep.  411. 


Hill 

V. 
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the  possession  of  and  all  control  over  the  legacy  in  1816. 

question,  which  was  immediately  after  laid  out  in  the 
purchase  of  stock,  upon  trusts,  which  the  accountant- 
general  was  called  upon  to  declare.  Then  comes  the  . 
statute  20  Geo.  3.  (1780,)  imposing  a  duty  rateably 
on  "  receipts  far  legticfes,"  which  duty  is  augmented 
by  two  subsequent  acts,  still  following  the  same  de- 
scription ;  under  which,  as  was  decided  in  Green  y. 
Croft  (a),  no  duty  was  payable  in  cases  where  a  re- 
ceipt could  not  be  given ;  and  accordingly.  Heath  J. 
observed,  that  it  was  a  great  error  in  the  legacy  acts, 
that  legacies  themselves  were  not  chargeable,  but 
(mly  the  receipts  for  them.  And  the  statute  of  96 
Gto.  3.  (27th  of  April,  1796,)  was  afterwards  passed, 
expressly  to  remedy  the  defect  then  complained  of. 

At  the  time  of  the  investment  of  this  legacy,  Tabitha 
Leake  (the  person  entitled  in  succession)  was  under 
age,  and  incapable  of  giving  any  receipt  or  discharge. 
In  1792,  she  married  ;  her  interest  in  the  legacy  be- 
came the  subject  of  the  settlement  made  on  that  mar- 
riage ;  and  in  March,  1808,  (Ann  Atkinson  being 
then  dead,)  the  stock  in  which  it  had  been  invested 
was  transferred  under  an  order  of  the  Court  to  the 
trusts  of  the  settlement. 

The  case  of  The  Attorney-General  v.  Lady  Louisa 
Manners,  is  an  authority,  as  far  as  it  goes,  against 
the  prayw  of  the  present. petition ;  because  it  would 
seem  that,  in  that  case,  if  the  legacy  had  been  clearly 
appropriated,  the  Court  would  have  held  the  duty  not 
payable.  Whether  there  was  an  appropriation  in 
that  case,  or  not,  is  not  now  to  be  considered.  It 
was  the  opinion  of  the  Barons,  that  an  executor,  wh6 

(a)  2  H.  Bl.  30. 
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1816.  mate  of  sach  building ;  which  had  not  been  done.  The 
affidavit  further  alleged,  that  the  Deponent  was  in- 
formed, and  believed  that,  if  a  house  and  offices  were 
necessary,  the  same  might  have  been  formed  out  of 
buildings  already  on  the  premises,  at  very  little  ex-* 
pense. 

Leach,  for  the  Plaintiff. 

Sir  5.  BamUIy,  for  the  Manager. 

The  Lord  Chancbllor  said  that,  fonnerly,  the 
Court  never  permitted  a  receiver  to  lay  out  money 
without  a  previous  order  of  the  Court.  But  now, 
where  the  receiver  had  laid  out  money  without  such 
previous  order,  it  was  usual  to  refer  it  to  the  Master 
to  see  if  the  transaction  were  beneficial  to  the  par- 
ties ;  and,  if  found  to  be  so,  the  receiver  was  allowed 
the  money  so  laid  out.  (a) 

An  Order  was  accordingly  made,  referring  it  to  the 
Master  to  consider  and  st^te  to  the  Court  whether  the 
buildings  then  being  erected  were  fit  and  necessary, 
and  for  the  benefit  of  the  several  persons  interested  in 
the  collieries :  after  the  master  should  have  made  his 
report,  such  further  order  to  be  made  relating  thereto 
as  should  appear  to  be  just.    The  present  order  to  be 

Beg.  lib.  B.  265. 

(a)  See  Phmi  v.   CIUHm'  paid  in  repairs  to  any  consi^ 

rtnc,  6  Yes.  799.     The  Attor-  derabie  extent  without  a  pre- 

neyGeneral^.  Vigor, I lYeB,  vious  application;''    but  di- 

663.    In  the  latter  case,  the  rected    an    enquiry    to    the 

Loan  CpANCELLOR  observ-  Master,  on  the  application  of 

ed«  "  that  the  Court  is  not  the   Receiver  to  be  allowed 

in  the    habit  of  permitting  for  repairs  done,  whether  the 

receivers  to  apply  the  trust  repairs  were  reasonable. 
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nvithout  prejudice  to  any  question  which  Lady  An^ 
trim  might  think  proper  to  make  to  the  Court  after  the 
Master  should  have  made  his  Report. 


CONST  AND  BARKER  v.  BARR.  \1^^ 

--.  A.  contracU 

J.  HE  Bill  was  for  a  specific  perfonnance,  by  the  ^j^^  jj  |^   ^^^ 

Defendant,   of  an  agreement  to  purchase  from  the  ^i^^^^  ^^  estate* 
Plaintiflfs  an  estate  sold  by  them  as  devisees  in  trust,  ^^^  after  ao- 
under  the  will  of  John  Sergeant,  deceased ;  the  title  oepiing  the 
to  which  had  been  subsequently  approved  of  on  the  title,  agrees  to 
part  of  the  purchaser,'  and  the  conveyance  prepared  tell  to  C,  who 
and  engrossed.    The  answer  admitted  the  agreement  lefuees  to  corn- 
to  purchase,  and  the  acceptance  of  title ;  but  insisted  P^**®  ^'^  P^' 
on  a  false  description  in  the  particulars  of  sale.  The  ®^****  ®°  *°* 
Qduse  was  set  down  for  hearing,  on  bill  and  answer,  fi^®^*"*®!  »*■ 
in  Easter  term,  1816 ;  but  before  it  came  on  to  be    *]^^   ^'^ 

heard,  a  motion  was  made  on  the  part  of  the  Defend-        .    ^^ 

made  oO  yeiii^ 

ant,  that  he  might  be  at  liberty  to  file  a  supplemen-  ^     ,.  »      ^ 

tary  answer  by  reason  of  discovering  the  will  of  one  f^^^  -^^  ^^  ^ 

Mary  Sibley,  relating  to  the   title  to  the  premises,  ,inu;t,  but  ran- 

since  putting  in  his  former  answer.  posed  to  affect 

the  title.  Upon 
This  application  was  supported  by  affidavit  of  the  abillforapeeifie 

Defendant's  solicitor,  stating  the  following  circum-  performance  by 

stances : — Previous  to  the  preparing  of  the  convey-  the  original 

ance,  the  Deponent  called  on  the  Plaintiff's  solicitor  vendor  againal 

for  the  purpose  of  comparing  the  abstract  with  the  A.,  who  by  his 

original  title-deeds ;  when,  the  first  deeds  mentioned  answer,  (which 

in  the  abstract  being  indentures  of  lease  and  release,  ^m  P<>t  in,  and 

the  caose  set 
down  for  hearing,  before  this  discovery  was  made,)  admitted  the  title; 
quaart  if  be  may  be  allowed  to  set  up  the  will  as  an  objection  to  the 
title  by  a  sopplemental  answer. 

By  consent  of  both  parties,  a  reference  was  directed  to  the  Master 
to  enqnire  whether  a  good  title  could  be  nade,  regard  being  had  to 
the  will  only. 
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of  objectioii  could  not  have  been  sooner  discorered, 
inasmuch  as  the  will  of  Mary  Sibley  was  not  stated  in 
the  abstract  delivered. 

Sir  S.  RomiBy,  in  support  of  the  motion. 


Hart  and  Bowpellp  contrk. 


The  Lord  Chancellor  observed,  that  the  case 
was  a  very  peculiar  one^  and  took  home  the  papers 
to  consider  of  the  application ;  but  afterwards  an 
Order  was  made,  by  consent  of  both  parties,  where- 
by **  the  Defendant  having  accepted  the  title  before  it 
was  known  that  the  will  of  Mary  Sibley  existed,**  it 
was  referred  to  the  Master  ^'  to  consider  and  state  to 
the  Court  whether  a  good  title  could  be  made,  having 
regard  only  to  such  objections  as  might  arise  out  of 
the  will  of  Mary  Sibley,  and  the  circumstances  aris- 
ing upon  the  consideration  of  the  same;'*  and  '^  upon 
the  like  consent'*  it  was  ordered  that,  "  after  the 
Master  should  have  made  his  Report,  the  parties  were 
at  liberty  to  apply  by  motion  or  petition  for  further 
directions,  and  with  respect  to  costs,"  as  they  should 
be  advised,  (a) 

(a;  Reg.  Lib.  A.  fo.  296. 
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HANNAJ4  V.  THE  SOUTH  LONDON  WATER-    Dee.  11-24 
WORKS  COMPANY,  and  JOSEPH  SHEE. 

The  Bill  (a),  praying  an  Injunction  to  restrain  the     ^^^  ^  ^**" 
first  named  Defendants  from  proceeding  in  Ejectment  ""•  ^^  y^*<>f 
for  a  breach  of  Covenant  to  repair,  was  filed  on  the  PJJ*^^*»^»' 
22d  of  February  1814,  and  the  Defendants  put  in  j[Jy^J*J^ 

their  Answer  on  the  11th  of  March  following.    On    *^  «n««*P«M» 

^  And  an  Injune- 

the  16th  of  July,  1814,  an  Order  was  made,  by  which  ^^^  having  b- 

the  Court  declared,  "  that,  attending  to  the  treaties  ^^^  ^  ^^ 
*'  for  the  purchase  of  the  respective  interests  of  the  meriu,  not  to 
''  Plaintiff  and  Defendants  in  the  premises,  and  to  be  discharged 
''  the    provisions  of  a  certain  Act  of  Parliament  for  irregnlarity^ 
*'  therein  mentioned,  as  they  might  affect  those  pre-  aitboogh  ob- 
mises,  and  also  to  the  possibility  of  the  effect  tained  upon 
which  the  powers  of  the  VauxJuiU  Bridge  Company  motion  by  the 
**  must  have  upon  the  Plaintiff's  strictiy  performing  Defendant 
"  all  the  covenants  in  his  Lease,  it  was  reasonable  ^»^*»^nt  notioe. 
that  the  Injunction  should  be  granted :  and  there- 
fore, upon  payment  by  the  Plaintiff  to  the  Defend- 
''  ants  of  their  costs  at- law,  it  was  agreed  that  an 
*'  Injunction  should  be  awarded  to  restrain  the  Defend- 
*'  ants(7^  *Siou^A  London  Water  Works  Company) 
**  from  further  proceeding  in  their  Action  of  Ejectment, 
"  until  the  hearing  ^or  further  Order ;   the  Plaintiff 
'^  paying  his  rent  for  the  premises  from  time  to  time 
**  as  it  became  due,  and  understanding  to  obey  such 
Orders  as  the  Court  should  think  proper  to  make 
upon  any  applications  by  tjhe  Defendants,  requir- 
ing him  to  repair  or  rebuild  any  part  of  the  pre- 
*'  mises,  and  also  to  obey  such  Orders  as  the  Court 
*'  should  make  upon  any  applications  by  the  Dcfcnd- 
"  ants,  in  case  it  should  be  made  to  appear  that  the 
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Hannam 


1816.  ruary  1815,  and  being  informed  that  the  Defendants 
had  also  sold  their  interest,  thought  the  matters  in 
dispute  were  terminated. 

V 

SouthLomdon       „    ^      -  _-_„     ,  _.    ^  .»^    m.  .. 

_  Hart  and  Wiloraham,  in  support  of  the  Motion. 


Company. 


Sir  Arthur  Piggott,  Leach,  and  Bickersteth,  opposed 
it  on  the  ground,  first.  That  the  Plaintiff  was  too  late 
in  his  application  to  have  the  bill  retained  after  the  writ 
of  possession  was  executed ;  secondly,  that  proceed- 
ings having  taken  place  under  the  order  of  dismissal, 
by  taxing  the  costs  and  issuing  a  subpoena,  the  only 
course  now  left  for  the  Plaintiff  was  to  file  a  new  bill. 


The  Lord  Chancellor  : 

It  is  not  the  ordinary  course  to  restore  a  bill  which 
has  been  dismissed  for  want  of  prosecution,  on  pay- 
ment of  costs.  But  there  may  be  cases  in  which  sub- 
stantial justice  requires  that  this  shall  bo  done;  and 
then,  upon  the  particular  circumstances,  the  Court  will 
make  the  order.  The  fact  of  this  cause  not  having  been 
proceeded  in  for  more  than  two  years,  may  tell  both 
ways ;  for  it  affords  some  evidence  of  the  Defendants 
having  acquiesced  in  the  delay ;  but  there  was  nothing 
to  prevent  the  order  for  dismissal  from  being  obtained 
on  a  mere  motion  of  course.  Then  the  refusal  of  the 
former  motion  to  discharge  that  order  for  irregularity 
is  no  reason  against  the  present  application.  But  the 
circumstances  under  which  it  is  made  are  against  the 
bill  being  restored.  The  order  for  the  Injunction  goes 
a  great  way  to  shew  what  the  Court  then  thought  upon 
the  merits  of  the  case,  from  the  very  special  terms  upon 
whichit  was  granted.  All  the  stipulations  made  in  that 
order  were  for  the  benefit  of  the  Plaintiff,  and  did  not 
enable  him  to  dispense  with  the  observance  of  the  stHct 
rules  of  the  Court,  provided  he  chose  to  keep  his  In^ 
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jtmction  alive.    But  in  this  case  it  is  evident  that  1816. 

complete  justice  cannot  be  done  on  the  bill  which  has       Hamnam 
been  dismissed.  The  Vauxhall  Bridge  Company  mast  ^ 

be  made  parties,  if  the  cause  goes  on ;  and  thus  there   SouthLondon 
is  nothing  in  dispute  between  the  present  parties,  but    Watbeworks 
the  costs  of  the  suit.    But  there  is  no  instance  to  be      Company. 
found  in  which  this  Court  has  restored  a  bill  which  has 
been  regularly  dismissed  for  the  mere  purpose  of  agi'* 
tating  the  question  of  costs.    In  the  present  case,  I 
can  do  nothing  without  first  restoring  the  bill ;  but,  in 
Trfusing  to  do  that  for  the  mere  purpose  of  costs,  I 
mast  not  be  understood  as  sajdng  that  a  bill  may  not 
be  restored  after  it  has  been  dismissed  for  want  of 
prosecution.  In  consequence  of  the  mistakes  on  both 
sides,  I  shall  not  refuse  this  motion  with  costs ;  and  the 
Defendants  must  restore  possession  of  the  premises. 

[Reg.  lib.  A.  fo.  257.  Whereupon,  &c.  and  upon 
the  Defendants,  (the  Company,  &c.)  undertaking  to 
deliver  possession  of  the  premises,  and  to  give  quiet 
enjoymeixt  thereof  to  the  Plaintiff,  His  Lordship  doth 
not  think  fit  to  make  any  order  on  the  present  appli- 
cation.] (a) 


(a)  The  material  circomttanoes  of  the  case  and  of  the  pro^ 
ceedings  pretioos  to  the  Order  for  an  Injonction,  so  far  a«  I 
have  been  able  to  cpUect  them  from  the  papers  with  which  I 
have  been  fomished»  appear  to  be  the  following. 

The  Bill  stated  that  the  Plaintiff,  being  tenant  of  the  pre-.  Remedy  by  In- 
mises  in  qoestion  under  a  lease  from  the  former  owner  con-  ;|,nction  to 
taining  a  covenant  for  perpetual  renewal,  sarrendered  the  same    .    •         action 
ID  February,  1810,  to  the  Defendants  (the  Waterworks  Com-        breach  of 

covenant  to 
repair,  on  the  peculiar  circumstances  of  the  case,  not  amoantiog  to 
neglect  or  surprise,  and  there  having  been  no  waiver  or  abandonmeni 
on  the  part  of  the  Defendant. 

Vol.  BL.  F 


ett  CAaea  in  chancert. 

1816.  jtmtyjf  vbo  vere  the  owners,  and  look  a  new  Uaae  from  lhe«i 

^'^^^r'*^        i^  li^fnty-one  jfear^,  «^  of 5  per  cent,  with  a  coveoaal  to  keep 

Hanvam        i^  ^ep^ir,  Mid  a  pio?iao  that  if  not  repaired  within  three  muatba 

**  a(\er  r^iviQiiable  notice,  the  lea^  should  be  void*    Th^t^  on 

SovthLonmic  the28lhofMfl3f,  1813,  the  Vuuxhall  Bridge  Compamy,  by 

WATEEWORKS    virtue  of  an  act  of  parliaments  enabling  them  to  take  possep- 

€>Oli>ANY.       gJQ^  Qf  certJiio  bnildinga,  (of  which  these  premises  formed  9k 

part,)  for  the  purposes  of  that  act,  on  the  terms  therein  men- 
tioned, gave  notice  to  the  Plaintiff  to  quit  and  deliver  up  pos- 
session, upon  which  a  treaty  beiug  set  a-foot  respecting  the 
the  terms  of  eompeasation,  was  coneluded  on  the  16th  etJtMe 
following,  at  the  si|m  of  <£iOQO,  the  price  demanded  hy  the 
Ptainlifl  That  in  August  foUowing,  a  fire  broke  onl  on  the 
premises;,  which  had  then  beea  s«b-den)i«e<)  by  Uie  Pi^inliff 
snbject  to  the  coveni^Mi  of  his  original  I^Qiv^e.  Th^t  oe  tlk^ 
I4th  of  that  moi^th  t|^  Defendants  (the  Wgjteryf^tfk^  Cnarn 
pa^^)  seat  notice  to  the  Plaintiff  to  repair-  The^oH  the  Isl 
of  September,  at  a  meeting  of  the  Vauxhall  Bridge  Com- 
mittee, the  Plaintiff's  solicitor  presented  the  notice  au4  was 
informed  by  the  Defendant  Shec,  {yi\xo  wa^  Chairgoftn,  b^  q( 
that  Committer  and  of  the  Committee  of  the  Waterwifrk^ 
Company,)  that  he  need  not  trouble  himself,  by  reason  of  a 
treaty  then  on  foot  l>etween  the  two  companies.  The  bilf  then 
charged  that  this  treaty  was  set  on  foot  with  notice  to  the  De- 
fendants (the  Waterworks  Company,)  of  the  trealy  betwt.eii 
the  Plaintiff  and  the  Vauxhall  Bridge  Company  ;  but  that 
the  treaty  l>etween  the  Companies  having  t>een  broken  off^  the 
latter  Company  refosed  to  complele  their  coaImcI  with  the 
Phiintiff,  which  he  was  advised  he  had  not  the  meana  of  en- 
iopcing,  and  waa  according^  about  to  repair  the  premtsea, 
when  the  Defendant  brought  £J4>clHNint  on  the  k>reach  of  co- 
venant, insisting  that  all  these  proceedings  amounted  to  a 
waiver  of  the  notice  to  repair,  and  pm>ing  that  it  nHg^  be 
dbokured  accordingly. 

On  mpUpipt  fo^  an.  Ii\junctic»ja,,  9$th  A%»  1814^  VfUksi9knm 

for  the  Plaintiff  contended,  first,  that  the  Company  were 
bound  by  the  dealing  between  the  PIain.tiff  and  Shee  who  waa 
their  agent ;  and  secondly,  that, even  if  not  so  bou;id,  the  Coart 
would  reKeve  against  the  breach  of  oqvf^nant,  b^  Inj[unciioii ; 
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if  nol  opon  general  principle,  yet  in  respect  of  the  magnitude  1816. 

of  the  Plaintiff's  interest  in  the  premises.  ^''"*^ 

The  following  cases  were  cited,  Webber  y.  Smith  (a),  Wad-  Hannam 

wmn  v.  Calcra/t  (b),  Sanders  ▼.  Pope  (c).  Hill  v.  Barclay  ^' 

(d),  Akock  V.  Jeudwine  (e),  Pym  v.  Blackburn  (/),  Mosely  South  London 

▼.  Virgm  [g).  Watebwobes 


COMPANtar 


The  LoB9  Cbancelloh  sand,  that  in  general  this  Court 

vill  not  relieve  against  the  hreaeh  of  a  covenant  to  repair,  but 

tbal  k  may  do  so  trader  certain  circnmstances.    That  the  cir- 

comslances  of  the  present  case  were  very  pecnliar  ;  what  was 

insisted  on    by   the    Defendants   (the    Waterworks   Com^ 

|Kmy)  being  that  their  tenant  should  repair  certain  premises 

pending  a  treaty  with  a  third  party,  in  the  resuft  of  which,  (if 

e^Mnpleted,)  those  premises  would  immediately  afterwards  be^ 

pidM  down.    That  he  should  be  strongly  inclined  to  gnOit 

Bi  hjunction  in  such  a  case,  if  properly  made  out ;  bat  tfcat 

krethe  Plaintiff  had  rested  his  equity  on  a  gromtd  that  must 

MiEim;  wbatpassedhetween  himself  and  SA^e'notainOtfntmg' 

i(tt«ln¥er  ob  the  part  of  the  other  Defendants,  sji  Shee,  iB  this 

tMBsMtioir,  aeted  not  f^r  the  Defendants,  but  fbr  the  VaajikaU 

Cmaprnty.    Thai  the  present  case  eonld  not,  therefore,  be 

decided  on  BDy  of  the  grounds  which  had  been  proceeded  Bpoa 

^  fcrmer  cases  ;  sach  as  neglect,  surprne,  or  fraud ;  the  only 

^icilion  being,  how  far  the  rights  of  the  parties  had  been  sa 

^^l^cted  by  an  act  of  the  legislature,  as  to  call  for  the  iuterfe- 

'^xoe  of  the  Court  in  the  manner  sought. 


dp  directed  that  execution  should  be  stifcyed  tilf 
"''ber  Older,  with  a  view  to  see  if  the  parties  could  come  to^ 
''^iKieertieut ;  and,  on  the  matter  bemg  agank  bronghf  be-* 
^laflm,  midetbe  onltr  of  the  16fb  of  July,  illeiHioAed  in 


(*^>  %  Vera.   103.    1  Eq.  (/)  3Ve».  184r 

^-   IW.  (^)  3  Ves.  i84;    And  see 

(^^10  Ves.  67.  Bracebridge  v.  Buckley,  3 

Cc-^  12  Ves.  282.  Price 200.    Whiter.  Warner, 

CcT)  \6  Vea.  402.  Aprili2d,  ISf?,  post. 
^^)2M  March  1913. 
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Nov.  20. 


FORREST  17-  ELWES- 


Manager  of  a 
West-India 
es^te^  althoagh 
not  entitled 
during  his  ab- 
sence from  the 
island  to  charge 
eommi8»ion,^et 
is  entitled  to  be 
allowed  all  such 
sums  as  he  has 
reasonably  paid 
to  others  to 

whom  he  has 

« 

intrusted  the 
management. 


JL  HIS  wa:^  an  Exception  taken  by  the  Manager  and 
Consignee^  appointed  by  the  Court,  of  an  estate  in 
the  island  o{  Jamaica^  to  the  Master's*  Report,  far  not 
allowing  him  the  sum  of  £742  &.  2rf.  currency,  men^ 
tioned  in  the  Report.  The  Master  had  certified  tl^ 
amount  of  "  the  payments  and  disbursements"  made 
by  the  exceptant  on  account  of  the  estate  for  the  year 
1810,  "  including  £742  &.  2d.  charged  by  him  as 
paid  to  Messrs.  Smith  and  Lawson,  for  conmiission  on 
the  produce  thereof  sold  on  the  island  and  shipped  to 
England;"  but,  with  respect  to  which  sum  of  £742 
6s,  2d.  so  charged,  the  Master  reported,  that  he  '^  had 
not  allowed  the  same  by  reason  of  the  said  David 
Murray  (the  manager)  not  being  personally  resident 
in  the  said  island  during  any  part  of  the  year  in  which, 
such  consignments  were  made.''  The  Master  pro- 
ceeded  to  state  an  affidavit  which  had  been  laid  be- 
fore him  by  the  said  David  Murray ^  alleging,  that  tlie 
Deponent,  being  about  to  leave  the  island  in  June, 
1809,  and  conceiving  it  a  duty  incumbent  on  him^  as 
such  Manager,  to  appoint  a  proper  person  in  the  is- 
land to  manage  the  estate  during  iiis  absence,  appoint- 

• 

ed  the  said  Messrs.  Smith  and  Lawson,  "  being  per- 
sons in  his  judgment  of  respectable  characters,  and 
perfectly  understanding  the  best  mode  of  conducting 
the  concerns  of  the  said  estate  ;"  that  he  had  not  made 
any  reservation  of  any  part  of  the  usual  commission 
paid  in  Jamaica  for  transacting  business  of  the  like 
nature,  nor  any  other  emolument  of  profit  relating 
therieto,  and  that  the  several  sums  charged  in  his  ac- 
counts, for  commission,  had  been  paid  to  ox  retained 
by  the  said  Messrs.  Smith  and  Latvson,  for  their  owiv 
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use,  no  part  thereof  being  in  any  manner  paid  or  ac- 
counted for,  or  intended  to  be  paid  or  accounted  for, 
to  the  Deponent.  Wherefore  it  appeared  to  the  Mas- 
ter ''  that  the  said  sum  of  £742  6s.  2d.  had  been  ac- 
tually paid  to  or  retained  by  the  said  Messrs.  Smith 
and  Lmcson,  and  that  the  said  David  Murray  had 
received  no  benefit  or  advantage  therefrom,  and  it 
did  not  appear  that  the  estate  had  sustained  any  loss 
or  Injury  by  his  having  deputed  the  said  Messrs. 
SUmih  and  Lawson  to  act  for  him  in  the  management 
of  the  estate  during  his  absence ;  but  nevertheless 
the  Master  conceived  that,  by  reason  of  the  personal 
absence  of  the  Manager  during  the  whole  of  the  said 
year,  he  ought  not  to  allow  the  charge  of  commission 
without  the  special  direction  of  Ihe  Court." 
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Sir  S.  Ramilly  and  Pepys,  in  support  of  the  Ex- 
ception. 

Martin  and  Trower,  for  the  Master's  Report,  stated 
ike  question  to  be  whether  this  case  fell  within  the 
principle  of  CluimbersY.  Goldwin{a)\  and  contended 
tliat  the  commission,  being  an  allowance  made  for 
personal  c€tre  and  trouble,  ought  to  cease  during  the 
Manager's  absence. 

2%6LoRD  Chancbllor: 

Although  persons  entitled  to  commission  must  be 
BBsident  in  the  island,  and  personally  acting  in  the 
absence  of  the  owner,  yet,  it  would  be  too  much,  and 
infSEU^twouldbe  laying  down  a  very  injurious  princi- 
|de,  to  say  that,  in  no  case  where  the  manager  him- 
self is  absent,  commission  ought  to  be  allowed.  In 
Chambers  v.  Goldwin  (b%  I  held  that  the  Mortgagee 


(a)  5  Ves.  834.    9  Ve8.2d4.        (6)  9  Ves.  370, 279. 
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was  eatitlcd  to  be  allowed  all  the  sums  which  he  had 
actually  pajxl  to  others  whom  he  had  intrusted  with  th^ 
management  during  his  absence  ;  and  though  in  that 
Dase  the  ajctual  p^jrments,  and  consequently  the  al- 
lowances^ fell  short  of  the  amount  of  the  commission 
charged^  and  a  Manager  has  no  ri^ht  to  be  paid  his 
pommissioni  as  commissi(ttj  during  his  absence,  yet 
I  think  he  is  entitled  to  what  he  has  really  paid  to 
others  for  the  management  of  the  estate,  providec) 
iike  payments  be  i4  themselves  reasonable,  as  to  which 
if  it  is  disputed,  there  must  be  ap  enquiry. 


[Exception  allowed.] 

Reg.  Lib.  A.  afi2,  where       take  in  the  ntme  of  '*  F^^ 
the  cause  is  entered  by  mis-       rut  f .  HerveyJ^ 


Rolls. 

Devise  to  A. 
and    B.  *'  be- 
tween them.'' 
These  words 
coQstitate  a 
tenancy  in 

common. 


LASHBROOK  v.  COCK  and  Others. 

John  martin,  by  Ws  Wai,  dated  the  13th  of 
February,  1748,  gave  to  his  two  daughters,  Jane  and 
Mary,  **  all  his  right  in  B.  and  C.  between  them,** 


After  the  Testator's  decease,  the  two  daughters  en- 
tered into  possession,  and  received  the  rents  and  pro- 
fits, in  equal  moieties,  till  the  death  of  Jane,  in  1798, 
after  whipb  Mary  entered  into  possession  of  the  whok 

(^  fi  SiU  by  the  hus(band  of /an^,  claiming  as  ter 
^mt  hy  U^  curtesy,  to  be  eAtitled  to  a  paoiety  of  the 
estate  WA  rf  tfee  repts  wd  profits  sincp  the  death  of 
to  Wifp,  Thfi  Maptbb  q/  th  Jloi.L«  h^ld  the  PlaiA- 
tiflF  entitled,  the  word  "  between"  constitutmg  a  te* 
nancy  in  qohwcqi  j  and  c^qre^  Hcco|4iqgly. 
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MASQUIB  CHOLHONDELEY   and    The  Hon. 

ANN  SEYMOUR  DAMER  Plaintiffs;       ^"^^  ^}; 

Dec.  iS- 

AND 

LORD  CLINTON  Defendant. 

Upon  the  refasal  of  the  motion  to  amend  their  Bill  ^"  *  ^'^  ^^  * 

by  striking  out  the  relief  (fl),  the  Plaintiffs  filed  a  new  ^j"  ""^ /^"^ 

BiD  for  discovery  only,  to  which  the  Defendant  put  -,/^'    „     * 
.      *«      .    ,  .       •       ^  ^     *    ^  ^  /    ,  Chancellor  be- 

lli a  Plea  in  bar,  stating  that  George  Earl  of  Orford  ,      ^^  opinion 

made  a  Codicil  to  his  Will,  dated  the  4th  of  becember,  ^^^^  ^  Cestuy 
IWfl,  whereby,  after  subjecting  his  real  estates  ^o  the  ^^^  i^ugi  could 
payment  of  his  debts  and  legacies,  he  devised  the  same  not  file  each  a 
to  be  sold  for  effectuating  the  payment  thereof,  and  Bill  wilhont  the 
thereby  accordingly  directed  and  empowered  Sir  H.  P.  Trustee,  in 
and  four  others  therein  named,  as  soon  as  conveniently  whom  the  legal 
might  be  after  his  decease,  (o  sell  and  dispose  of  the  estate  was  vest- 
same,  or  such  parts  as  they  should  judge  necessary  ed,  directed  a 
for  the  purpose  aforesaid ;  and  by  and  out  of  the  mo-  ***®  ^^^  ^^^ 
nie«  arising  from  such  sale,  to  pay  the  same ;  and  ^P'^ion  of  a 
tliatthe  said  Georj/e  Ear/ o/Or/ord  died  without  hav-  ^"^""^  ^^^7 

mg  revoked  or  altered  the  said  Codicil.  .       .Z    •     i 

wu^reibe  legal 

estate    actaally 
This  Plea  coming  on  to  be  argued  before  the  Vice-  ^^  ^^^  ^^, 

OianceUor  on  the  29th  of  March,  1814,  was  overruled  jg^^j  ^|,g  p|g|^ 
M  bemg  insufficient  in  point  of  form ;  but  the  Defend-  to  stond  over 
^t  having  obtained  an  order  that  he  might  be  at  li-   till  the  retarn 
berty  to  amend  (6),  the  Plea  was  afterwards  amend-  of  the  Judge's 
^  accordingly,  by  introducing  the  facts,  that  Sir  H.  certificate. 

The  parties  not 
being  able  to 
agree  on  the  case,  a  Motion  for  leave  to  amend  the  Bill  by  adding  the 
Trastoe  at  a  Plaintiff,  pending  the  Ttce-Cbancellot^a  order,  refoaed. 
(a)  2  Ves.  &  B.  113.  (b)  7  April  1814.     Reg. 

Libw  A.  fo.  6fi5. 
F4 
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Cholmonde- 

LEY. 

Clinton. 


P.  died  in  the  Testator's  life-time,  and  that  the  other 
four  persons  named  in  the  Codicil,  surrived  the  Tes* 
tator;  averring  "  that  they  became  and  were,  under 
and  by  virtue  of  the  said  Codicil,  seised  in  fee-sim- 
ple of  all  the  said  Testator's  real  estates." 


u 


g€ 


On  the  nth  and  13th  May,  1814,  the  amended  Plea 
was  argaed  before  the  Vice-Chancellor,  who  after* 
wards  ordered  (6),  that  a  Case  should  be  sent' to  the 
Court  of  King's  Bench  upon  the  question,  whether  the 
four  surviving  Trustees  were,  under  the  Codicil,  seised 
in  fee-simple  of  the  real  estates  of  which  the  Testator 
was  so  seised  at  the  date  of  his  Codicil ;  such  Case  to 
be  settled  by  the  Master  if  the  parties  differed ;  and 
it  was  ordered  that  the  Matter  of  the  Plea  should  stand 
over  until  the  return  of  the  Certificate. 

Some  proceedings  were  had  under  this  order,  for 
the  purpose  of  settling  a  Case  before  the  Master ;  but 
before  any  case  could  be  settled,  the  Plaintiffs  moved 
tliat  they  might  be  at  liberty  to  amend  their  Bill  by 
adding  the  surviving  Trustees  under  the  Codicil,  as 
Plaintiffs. 


Sir  A,  Piggott,  Leach,  Roupell,  and  Shadwell,  in 
support  of  the  Motion. 

The  objection  made  by  the  Pica  is  merely  in  point 
of  form,  that  the  present  Plaintiffs  are  Cestuy  que 
trusts  only,  and  that  it  is  necessary  to  have  the  Trus- 
tees before  the  Court  as  parties  to  the  suit.  In  answer 
to  this,  it  is  doubted,  first  whether  the  legal  estate  is 
vested  in  these  trustees,  or  whether  the  Codicil  gives 
them  any  thing  more  than  a  mere  naked  power  to  sell 
in  aid  of  the  personal  estate ;  secondly,  whether,  admit* 

(a)  26  May  1814.     Reg.  Lib.  A.  fo.  1293. 
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ting  that  they  have  the  legal  estate,  it  is  necessary  that 
tfaey  should  be  made  parties  to  a  suit  on  a  mere  Bill 
of  discovery  in  support  of  ejectment.  On  the  latter 
point  the  Vice-chancellor  was  of  opinion^  that  a  Ces- 
tuy  qne  trust  could  not  file  such  a  Bill  without  the 
Trustee  in  whom  the  legal  estate  is  vested ,  but,  on 
the  finrmer  not  being  able  to  satisfy  himself  whether 
the  Codicil  amount  to  a  devise  of  the  real  estate  or 
contained  only  a  mere  authority  to  sell,  he  directed  a 
-case  to  be  sent  for  the  opinion  of  a  Court  of  Law, 
and  that  the  plea  should  await  the  result  of  that  opi- 
nion. If  the  plea  should  ultimately  be  allowed,  ther^ 
fore,  it  amounts  to  no  more,  than  that  the  Bill,  in  its 
present  form,  is  defective  for  want  of  parties ;  and 
what  the  Plaintiff  now  seeks  is  to  have  liberty  to 
amend  by  adding  the  parties  supposed  to  be  wanting, 
and  to  put  an  end  to  the  question. 


1816. 


Cholmondb- 

LEY. 

V. 

CUMTOV. 


Sir  Samuel  RotmUy,  BeU,  and  Heald,  for  the  De- 
fendant. 

Such  an  application  as  the  present  is  wholly  unpre- 
cedented —  that,  pending  a  Plea,  the  Plaintiff,  in  a 
Bill  of  discovery  should  have  liberty  to  amend  by 
adding  parties^  when,  there  is  a  statement  on  oath, 
whi<£,  if  true,  will  render  it  impossible  for  the  Plain- 
tiffs to  proceed  with  their  Action  at  Law,  and  ccmse- 
quently  make  the  discovery  sought  altogether  useless. 
The  proper  course,  if  they  proceed  at  all,  is  to  let  the 
Flea  be  allowed ;  after  which  they  may  amend  as 
they  please,  but  not  by  adding  parties  as  Plaintiflb 
which  can  never  be  allowed  to  a  Bill  of  discovery, 
whatever  may  be  the  case  where  the  Bill  seeks  relief. 
The  Ejectment  is  not  brought  in  the  name  of  the 
Trustees ;  and  there  is  often  not  a  more  difficult  case 
in  a  Court  of  Equity  than  to  determine  when  a  per- 
son may  be  at  liberty  to  avail  himself  of'  the  out- 
standing legal  estate  of  another. 


«C  CASES  tS  CHAXCSBT. 

thecMeislUts.  1W 


tD  the  dfacOTd^  saa^ht.  XOTrlvikoMito 
it,  M  the  Fm-CkflMihr  s  apiMB,  Ovt  if  Ae 
I«r  t»  wUch  tUt  cue  kM  bcca  «■!,  steH 
thmi  the  estates  war  wD  drmrdhrthe 


jMT  hiD,  MCnthitMdiBf  tku 
BttwhAtHiIto^  viththe 

?    Ihu  HBt  be  dMdncedi  m  the 
With  leswd  iv  the  qpestmi  ef  fam,  I 
voald  adk  whether  aaj  aathority  cam  be  prodaced  in 
■eiHlMceef    which  theConthasallavcd  aBiD  of  fiscovcry  to  be 
'  IK»-      ■fmifd,  bj  addiBf  poitics  as  FhiBtiC^  ?    I  will  not 
^^■■S      flMd^e  a  pracedcwt  ior  which  thcie  is  ao  f— ml  iliiai  ia 
^  ^     the  pdaciples  or  piactice  of  the  Cowt. 


Om  the  foBowiag  day,  ^>srfa  iff  mmriowcd,  iaswp- 
port  of  the  Af^iiicatioii,  the  cases  of  Hwdmm  t. 
Fkidm  {d%  aad  GmriMk  T.Dommmm.  (b) 


Bat  the  Loao  CflAKCKJLLoa  held,  dier  did  aot  ap> 
pij,  bicanse  they  wefe  aot  cases  of  BiUs,  fordisecK 
jmy  wtkentf,  aadnAised  the  Motioa. 


(s)  FsKb,  114  tba  ciK  k  ilatoi  ftw  the 

(i)  2  Atk.  166.    Aad  ice     Registec'e  Book. 
i  Tcs.Jc alii, sole; where 
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The  Plaintiff  now  moved  that  the  Viee^C^enceUar'B 
Order  of  the  26tb  of  May,  1814,  might  be  discharged, 
and  the  Plea  withdrawn  on  payment  by  the  Plaintiffs 
the  costs  of  such  Order  and  Plea ;  and  that  the  Plai|i^ 
tiffs  might  be  at  liberty  to  amend  their  Bill  by  intro- 
dacing  tb^ein  the  Codicil  of  the  4tb  of  December, 
17769  and  the  fact  that  there  is  a  connt  in  the  Declaxar 
Hon  in  Ejectment  oa  the  demise  of  the  Trustees 
named  in  the  Codicil,  and  such  other  amendments  as 
may  be  consequential  thereon. 
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This  motion  also  was  opposed ;  but  at  last,  on  the 
Plaintiffs'  consenting  that  the  Plea  should  be  allowed, 
and  moving  to  amend  as  above,  an  Ordtf  was  made 
accordingly. 

Reg.  Lib.  A.  G91.  b. 


BREWSTER  and  Others  t;.  CLARKE  and  Others.       Dee.  H 

rrHE  Bill  was  for  the  specific  performance  of  an      Agreement 

agreement  to  purchase  a  ship,  of  which  the  Plaintiffs  for  sale  of  a 

were  part-owners.  The  ship  had  been  put  up  to  sale  by  ship  void  under 

public  auction,  at  which  the  Defendant  Clarke  having  ^ihe  Registry 

agreed  to  become  the  purchaser,  paid  the  deposit.  Acts,  26  Geo.  3. 

and  executed  a  memorandum  of  sale,  reciting  that  the  ^*  ^»  ^^^  ^ 

aUplKMl  been  duly  registered,  a  cepy  ef  ike  eert^ate  ^^^'  ^*  ^*  ^' 

qf  regiOry  being  thereiommexed.  The  answer,  admit-  ^^^  ^^^  ^^  ^^ 

cerlificsle  of 

registry  being  duly  recited  in  the  memorandom  of  tale,  although  a 
copy  of  such  certificate  was  therelq  annexed. 

The  Policy  of  these  Acts  preTents  a  Conrl  from  looking  on  one  who 
has  not  strictly  <K>ipplied  vith  their  pruYiaioiMi  ia  Uie  light  of  a  pur* 
t^hailfTii 
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tJB^  that  the  DeTendant  kos  in  possession  nnder  this 
afTeement,  raised  objections  to  the  title,  and  sabmit- 
ted  that  the  sale  was  Toid  by  reason  of  the  certificate 
of  npstrj  not  bein*  duly  recited  in  the  memoran- 
dom  of  sale,  according  to  the  pnmsions  of  the  Act 
34  Gto.  3.  c.  68.  s.  14.  enacting  that  "  no  tnmd^ 
or  agreement  for  transfer  of  property  in  any  ^p  Or 
Tessel  shall  be  valid  or  vffectnal  uitless  muide  by  bill  qf 
mU  or  mMtmmaU  in  writing  containiiig  snch  recital," 
as  prescribed  by-the  former  Act  36  Geo.  3.  c.  60.  s.  17. 
by  which  last-menboned  Act  it  is  provided  that  "  ^e 
eertificale  of  registry  diallbe  truly  and  ae'cnratehf  re- 
dtedinwordtat  length  in  the  Bill  or  other  inistniment 
of  sale  thereof." 


Home,  for  the  Plaintiffs,  moved,  on  the  admissioD 
In  the  answer,  that  the  residne  of  the  pnrchase- 
moncy  migfat  be  paid  into  Conrt;  bat  was  stop- 
ped by  the  Lord  Chancellor,  who  said,  the  diffi- 
culty was,  whether  the  Acts  of  Parliament  did  not 
absolutely  prohibit  a  Conrt,  either  of  Law  or  Equity, 
to  entertain  such  an  application  on  the  part  of  any 
the  persons  interested ;  and  whether,  by  the  policy 
of  those  Acts  (a),  he  was  not  precluded  (rom  looking 
00  the  Defendant  in  the  light  of  a  purchaser. 

Agar  and  MtrtvaU,  iot  the  Defendant. 

The  motion  stood  over,  nith  liberty  for  the  Plain- 
tiff to  look  into  and  examine  the  acts;  and,  upon  its 
being  mentioned  again  some  weeks  after,  iiis  lord- 
ship refused  the  motion. 


(a)  See  the   obserrrtions  Leckmert,  13  Ves.  588.  Ex. 

ortfae  Lord  Chancellor  uid  p.  ya//<7>,l5  Ves.eO.rAoiiip- 

the  Muter  of  the  Rolls,  in  ton  v.  Smith,  1  Mtdd.  399. 

Mettatr  t.  GiUetpie,  11  Vw.  and  cases  referred  to  in  note, 

6».  642.  8m  bIki  l^eldt  v.  p.  400. 
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HALT  V.  GOODSON  and  Anotlier,  Dec.  13,  24.' 

jI/HE   Plaintiff,   claiming   to  be  entitled  as  part-      The  Court  of 
owner  with  the  Defendants,  in  equal  shares,  prayed  Admiralty  is 
an  account  of  the  ship's  dealings  and  transactions  on  open  all  the 
three  successive  voyages,  and  to  be  paid  one-third  year  round  \o 
part  of  the  clear  earnings,  together  with  the  amount  appHcatfona  hj 
of  what  was  due  to  him  for  wages   and  disburse-  part-owners  to 
m'tots,  as  master,  after  deducting  certain  monies  ad-  ''^»***''*  ^"* 
¥anced  by  the  Defendant  Goodson  towards  his  *hare  •^/'""^  ®^  ®**'P* 
of  the  expenses  of  building  and  fitting  out ;  and,  al- 
leging that  the  said  Defendant  (who  was  the  ship's 
-      ,       ,v  .  ,    ,  ..       .  ,  •■  V     security  givett 

husband)  intended,  contrary  to  his  wishes,  to  send  the  .    ..    ' 

ship  on  a  new  voyage  >vitliout  coming  to  account,  and     -  .    re«nectiwB 
to  receive  the  future  earnings  and  apply  the  same  to  ^y^^^^    ^^^ 
his  own  use ;  and  that  the  other  Defendant  refused  to  ^|,ere  the 
join  in  this  application,  prayed  an  injunction  to  re-  shares  are  not 
strain  the  sailing  without  his  consent.  asoertained, 

that  Court  has 
The  Defendant  Goodson,  insisting  that  by  virtue  of  no  jurisdiction; 
an  agreement  made  subsequent  to  the  original  con-  and,  in  such 
tract  between  the  parties,  the  Plaintiff  was  entitled  «ase  the  Coorl 
as  owner  only  in  one-fourth,  not  in  one-third  share,  ^^  Chancery 
of  the  profits  of  the  ship,  admitted  the  intention  to  ^'^  exercise  a 
send  the  ship  on  a  new  voyage,  without  the  Plaintirs  concurrent  ju-. 
consent,  in  case  he  refused  it ;    the  other  Defendant  "^'^^^"'^^^ 

alleging  that  he  concurred  in  such  intention ;    and  '  ,    .    ,,  '    ., 

.       /^  ,     _    -     _  ,     .    .         ,         ,        ,  .  ,      retrain  the  sail- 

Ooth  the  Defendants  submitting  that  the  ship  ought  .       r      u- 

^  i'       o     .  ing  of  a  ship 

^ot  to  remain  unemployed  by  reason  of  the  accounts      .• ..      . 
Cif  the  former  voyages  not  being  fully  settled ;    and  ^^^y^^  pj^^y 
^at,  in  case  the  Plaintiff  did  not  approve  of  the  complaining 

shall  be  ascer« 
tained,  and  security  given  to  the  amount  of  it.     In  this  ease,  it  was 
referred  to  the  Master  to  make  the  enquiry,  and  to  settle  the  security 
accordingly. 


9B 


GOODSON. 
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voyage  intended^  be  might  obtain  security  for  hi« 
sbare,  by  applying  in  the  usual  manner  to  the  Court 
of  Admiralty. 

On  an  application  made  by  the  Plaintiff  ex  parity 
the  Vice'Chancellar  had  granted  etn  Injunction  to 
restrain  the  sailing  of  the  ship  without  the  Plaintiff^s 
consent,  until  security  should  be  given  to  the  Plaintiff 
for  his  alleged  diare  thereof,  and  until  answer  or 
fttrther  order. 


On  the  coming  in  of  the  answers,  a  moticm  was 
now  made  to  dissolve  that  Injunction. 

» 

BeU  and  Duckworth,  in  support  of  the  motion^ 
contended  that  the  application  ought  to  have  been 
made  to  the  Court  of  Admiralty,  as  the  only  Court 
having  competent  jurisdiction,  and  cited  Ancm  2  Qia. 
Ca.  36.  Boson  v,  Sandford(d),  Strelly  v.  Winson  {h\ 
and  Abbott  on  Shipping,  76,77. 

Sir  S.  Romilly  and  Roupell,  control,  contended  that 
where  there  is  any  question  between  the  parties  up- 
on which  this  Court  ha^  a  clear  juris(fiction,  as,  in 
the  present  case,  with  respect  to  the  share  to  which 
the  naiirtiff  is  entitled  itnder  the  agreement  between 
tihe  parties,  it  will  assume  a  concurrent  jurisdiction 
witfalbe  Court  of  Admiralty,  as  incidental  to  that 
question,  by  restraining  the  sailing  of  the  ship  with- 
out security  given  to  the  dissentient  part-owner  fot 
the  amount  of  his  interest.  In  Horn  v.  Gitpin  (c),  it 
is  stated,  that  the  true  ground  of  decision  in  the  case 
of  Strelly  v.  Winson  was,  not  that  the  party  had  not 


{a)  Garth.  63.  (c)  Ainb.2d5. 

(&)  1  Tern.  397.    Skin. 
1230. 
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appeakd  to  the  Coart  of  Admiraltj,  bnt  thftt  tfie 
part-owner  \i4io  ocMnplained  Itad  not  expressly  noti-' 
iei  Ma  dissent;  and  this  accords  with  the  Beport 
iiiiStoiii^r. 

7^  Lord  Chancellor, 

This  is  an  Important  qnestidn,  involvrng  somewhat 
nofe  than  the  mere  point  of  form.  I  capnot  divest 
myself  of  the  jurisdiction  which  is  claimed  to  be  ex* 
ecdsed  in  the  FlaitttiflTs  behalf,  or  refvse  to  assimte  a 
concnrrent  jurisdiction  in  that  respect  with  the  Court 
«f  Admtealty,  until  I  am  informed,  both  whetter  that 
Com  ia  competent  to  decide  upon  a  question  of  dts- 
fiated  title,  and  also  whether  ft  is  always  open,  in  the 
noitlon  as  w^  as  hi  tem-thne,  to  Ksten  to  appHca- 
tioiis  of  this  nature;  for,  if  H  be  not,  it  wouTd  be 
great  injustice  to  refhse  the  InleTftrrace  of  this 
Oo«rl,  wlutcb  is  constantly  open  for  ttte  purpose  of 
granting  injunctions. 


18I6L 


HAtT 


IkeLoRD  Chancellor, 

I  am  of  opinion  that  the  Injunction  ought  to  be 
continued,  until  security  given.    Upon  the  result  of 
the  enquiries  I  have  caused  to  be  made,  it  appears 
that  the  Court  of  Admiralty  is  open  all  the  year  round 
to  applications  of  this  nature  by  part-owners    of 
^hips,  and  also  that  it  has  jurisdiction  to  take  an 
^count  and  order  security  to  be  given  on  the  footing 
^f  the  respective  shares,  when  the  amount  of  those 
shares  is  apparent.    But  where  the  shares  are  unas- 
certained, and  their  respective  amount,  which  is  a 
^^tter  of  covenaat  and  contract  between  the  parties, 
^  the  subject  of  diispute,.  tfa€i»>  if  the  Court  of  Ad- 
^r^ty  were  to  j^roceed,  I  ap^pcehend  it  would  render 
^^^^tf  liable  to  a  prohibitioa.    Upon  that  ground  it  is. 


Dee.^A. 
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1816.         therefore^  that  this  Court  ought  to  interfere  on  the  pre* 

^^"^^^         sent  occasion.    The  amount  of  the  share  for  which  se- 
ll aly 

cority  is  to  be  given  must  be  ascertained  by  reference 

^      *  to  the  Master. 

Goonion. 


The  following  minutes  were  drawn  up  accordingly* 

**  Refer  it  to  the  Master  to  enquire  what  interest  or 
share  the  Plaintiff  is  entitled  to  in  the  ship ;  and  let 
the  Defendants  give  such  security  as  the  said  Master 
shall  approve,  for  the  interest  or  share  he  shall  so 
fiad  that  the  Plaintiff  is  entitled  to ;  with  liberty  for 
the  Defendants  to  propose  themselves  as  such  security. 
And,  upon  such  security  being  given,  let  the  injmic*^ 
tion  be  dissolved/' 
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1816. 

mSQUIS  CHOLlfONDELEY  and   The    Hon.  Dee.lS.90.U, 
ANN    SEYMOUR  DAMER  v.  iX>BD  €LIN-  , 

TON,  SIR  LAWRENCE  PALK,  and  Others. 

aJiRT  (for  Ae  JJefendaiitSy  Sir  Lawretu:e  Paik^      Deponiions 
l^  E.  Palk,  Lord  Sk^flestmryy  aad  Sir  Thomas  taken  on  the 
Tj/rwkUt,)  moved,  diat  the  depositions  of  the  witr  part  of  the 
^00160  examined  on  behalf  of  the  Plaintiffs  might  be  Plaintiff  having 
'■^jiressed,  as  far  as  concerned  Us  clients.  The  Re-  beensappreia- 
ffdUeatioB  was  filed  to  Shr  Laturemce  Palk*s  answer  on  ^'  ^  against 
4th  of  Febnuuy,  1814.  Eight  mteesses  were  ex-  ^^^  ^^  ^^^ 
Oft  behalf  of  the  PUiintiffs  in  the  mon&s  of  I>^«n^*«'  «« 

tf.  May,  and  Jme,  1»4.  The  solicitors  for  Sir  Xi.  ^^"^  ^'''"■*'* ""[ 

L  u      A  J     •axxj^u^xl      1.J  ^        ux    no  notice  until 

t,  by  amdavit,  stated  thatihey  had  no  notice  what-    ^ 

i    after  pobiica- 

4bat  any  witnesses  had  been  examined,  until  Sth  .. 

-  '  '  tion;  nponevH 

^aiEJioeMAer instant,  when  one  of  them  (Mr.  O.  T.  Lamr  jence'that  the 
t)  learnt  accidentally  that  such  was  the  case.  Hie  omiwion  arose 

.gmt  or  acting  derk  of  Mr.  &mith  (the  olerk  in  court  from  i^  mistake 
Sir  h.  PaUt,  Soc.)  deposed,  ttaJL  he  had  examined  committed  by 
memorandum  book  of  business  done  by  Smith,  his  the  clerk  to  the 

leiks  and  agents,  from  the  4th  of  February,  1814,  Plaintiff's  soli- 
the  10th  of  December,  1816,  and  he  found  no  entry  citor,  in  giyin§f 

any  witnesses  in  this  cause  haying  been  produced  ^t  the  Exa- 
miner's office, 
the  name  of  the 
clerk  in  Coort  for  others  of  the  Defendants,  as  the  name  of  the  clerk 
in  Court  for  all  the  Defendants,  in  consequence  of  which  the  Plaintiff's 
witnesses  were  produced  only  at  the  seat  of  the  clerk  in  Court  so 
named ;  and  upon  the  Examiner's  certiOeate  that  the  name  of  that  clerk 
in  Court  only  was  delivered  to  him  ;  the  Lord  Chancellor  gave  to  the 
Defendants  the  option,  either  of  permitting  the  Plaintiff  to  re-examin- 
the  same  witnesses,  or  of  allowing  the  depositions  to  stand,  with  liberty 
for  them  to  cross-examine  these  witnesses,  and  to  examine  others. 

The  Court  will  exercise  the  right  of  rectifying  a  mere  slip  in  any  of 
Its  fTooeedings. 
^^1..  H.  G 
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Cholmdnde- 

LET 

Clinton 
and  others. 


at  the  seat  of  Smith  in  the  Six  Clerks'  Office  prior  to 
their  examination  by  the  examiner,  and  therefore,  (to 
the  best  of  his  knowledge,  remembrance,  informatioii, 
and  belief,)  no  person  or  persons  was  or  were  pro- 
duced as  witness  or  witnesses  for  any  of  the  parties 
in  this  cause  at  the  seat  of  Smith.  He  further  de- 
posed, that  (to  the  best  of  his  knowledge,  remenn- 
brance,  and  belief,)  he  never  had  any  notice  or  infor- 
mation of  the  examination  of  witi>esscs  in  this  caase 
on  behalf  of  the  Plaintiffs,  and  that  he  was  entirely 
ignorant  of  any  witnesses  having  been  examined 
therein,  until  the  5th  December  instant,  when  he  waa 
informed  by  lAimbert  of  such  examination,  and  of  the 
publication  of  depositions  long  since  ;  and  he  swore 
that  he  had  not  read  or  seen  the  depositions,  nor  was 
acquainted  with  the  purport  or  contents  thereof.  The 
affidavit  of  Mr.  Delmar  (clerk  to  the  former  solicitors 
for  the  Plaintiffs)  stated  that  the  Deponent  firmly 
believed  that,  on  the  Plaintiffs*  interrogatories  being 
filed,  the  examiner's  clerk  or  agent  was  informed  of 
the  names  of  the  different  clerks  in  Court  acting  for 
the  Defendants,  and  that  the  Deponent  himself,  and 
the  several  other  witnesses  for  the  Plaintiffs,  wtre 
shown  at  the  seats  of  Smith  and  the  other  clerks  in 
Court  for  the  Defendants,  prior  to  their  being  exa- 
mined ;  though,  from  the  distance  of  time,  and  not 
having  made  any  memorandum,  he  had  not  so  distinct 
or  perfect  a  recollection  of  what  actually  passed  on 
the  various  occasions  alluded  to,  and  could  not  de- 
pose with  positive  certainty. 


On  the  hearing  of  tills  Motion,  and  reading  th§ 
above  affidavits,  the  Lord  Chancellor,  for  his  further 
satisfaction,  ordered  the  examiner  to  certify  to  the 
Court  whether  or  not,  previous  to  the  examination  of 
any  and  which  of  the  witnesses,  the  Plaintiffs,  their 
clerk  in  Court,  or  agent,  delivered  to  the  examiner. 


LEY 
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or  Uft  oop3rin^  clerk,  the  names  of  the  six  cl^rks^  or  -      181 6i 

sixty.elerks  of  the  Defendants,  or  any  and  which  of  cJ^T^jCtJ^E 

tbem,  and  in  case  the  names  of  any  such  six  clerks, 

or  sixty  clerks,  were  so  delivered,  then  the  examiner 

was  to  state  the  names  of  such  six  clerks,  or  sixty  Clintox^ 

clerks.  andothep^ 

In  pursuance  of  this  Order,  Mr.  Pierce  the  examiner 
certified  that,  previous  to  the  examination  of  any  of 
the  witnesses,  the  Plaintiff,  his  solicitor  or  solicitors, 
bis  clerk  in  Court  or  agent,  did  not  deliver  i6  the  ex- 
aminer, or  (to  his  knowledge  or  belief,)  to  the  swoni 
copying  clerk  in  his  office,  the  names  of  the  six  clerks, 
or  sixty  clerks,  of  the  Defendants,  or  any  or  either 
of  them,  except  the  name  of  Mr.  Shaddick  as  clerk  in. 
Court  for  the  Defendants.     Corfield  (the  sworn  copy- 
ing clerk  in  the  examiner's  office  during  the  year  1814) 
also  deposed  by  his  affidavit,  that,  on  the  23d  of  April, 
1814,  he  received  from  Delmar  Interrogatories  for  ex- 
amining witnesses  on  behalf  of  the  Plaintiff  for  the 
purpose  of  filing  the  same,  when  Delmar  informed  the 
Ifeponent  that  Hanrott  w^as  the  Plaintiffs'  solicitor, 
aad  Seymour  and  Squibb  the  Defendants'  solicitors/ 
and  Shaddick  their  clerks  in  Court ;  thereby  meaning 
(as  the  Deponent  understood  and  verily  believed)  that 
"Seymour  and  Squibb  were  solicitors  for  all  the  Defen- 
dants, and  Shaddick  their  clei*k  in  Court;  and  that  he 
indorsed  the  Interrogatories  with  the  names  of  Han- 
'^W,  Seymour,  and  Squibb,  and  Shaddick  only,  ac- 
cording to  the  usual  practice  of  indorsements  on  In- 
terrogatories, from  the  dictation  of  Delmar.  Ttmt  (to 
^  best  of  his  recollection  and  belief)  he  produced 
***®  Plaintiffs'  w  itnesses  at  the  seat  of  Shaddick  only, 
*^d  not  at  the  seat.4  of  the  other  clbrks  in  Court';  aiid' 
"^t  tl^e  Deponent  was  the  better  enabled  to  depose 
^*^creto,  from  having  lateiy  perused  his  own  memo- 
'"'^da  on  the  Interrogatgj^es. 
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Dec.  24. 


I%e  Lord  Chancbllou  ordered.  That  the  de}KH 
sitions  of  witnesses  taken  in  this  cause  on  behalf  of 
the  Plaintiff  be  suppressed,  as  to  the  Defendants  Sir 
L.  V.  Polk  and  others,  but  gave  liberty  to  the  Plain* 
tiffs  to  make  a  new  Motion  respecting  such  depositions. 


In  pursuance  of  the  Lord  Chancellor's  permission, 
a  Motion  was  now  made  on  behalf  of  the  Plaintiffs, 
That  the  Defendants  Sir  L.  V.  Palk,  Lady  K  Path, 
the  Earl  of  Shaftesbury,  and  Sir  Thomas  Tyrwhitt, 
might  be  at  liberty  to  cross-examine  the  witnesses  al- 
ready examined  on  behalf  of  the  Plaintiffs,  and  to 
examine  other  witnesses ;  and  that  the  Plaintiffs  might 
be  at  liberty,  at  the  hearing  of  the  cause,  to  read,  hb 
against  the  s^fid  Defendants,  the  depositions  of  the 
witnesses  who  had  already  been  examined  on  the  part 
of  the  Plaintiffs ;  or  otiierwise.  That  the  Plaintiffs 
might  be  at  liberty  to  examine  oyer  again,  as  against 
the  last-mentioned  Defendants,  upon  the  Interrogato-. 
ries  already  filed,  the  witnesseft  examined  on  behaU* 
of  the  Plaintiffs ;  and  that  the  said  Defendants  might 
be  at  liberty  to  cross-examine  those  witnesses  and  eiL^ 
amine  other  witnesses  as  they  might  be  advised. 

Leach  and  Shadwelly  in  support  of  the  Motion,  cited 
Spence  v.  Allen  (a),  and  Copeland  v.  Stanton  (6),  al- 
leging that  the  irregularity  complained  of,  arising 
from  a  mere  official  blunder  as  to  the  name  of  the  clerk 
in  Court  for  the  Defendants,  was  not  such  as  ought 
to  deprive  the  Plaintiffs  of  the  testimony  of  the  wit- 
nesses who  had  been  examined ;  admitting  that,  in 
order  to  entitle  themselves  to  the  benefit  of  the  diepo- 


(a;  Pre.  Cha.  4d3. 


{b)  I  P.  W.  414.     Dehrex 

t.  -; cited   in  thai 
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siiioiifl^  they  were  bound  to  place  the  Defendants  in 
the  aitiiati<m  in  which  they  would  have  stood  but  for 
the  mistake  committed. 

Hari,  Home,  and  Longley,  for  the  Defendants, 
Sir  L.  Polk  and  others,  contended,  that  this  was  no 
case  for  indulgence,  and  relied  on  the  rule  of  the 
Court,  not  to  permit  the  re-examination  of  witnesses 
after  publication  past,  as  strict  and  inflexible,  being 
founded  on  the  danger  of  perjury ;  which  would  be 
equally  incurred  in  the  event  of  granting  the  altcma^ 
tive  of  the  Motion,  viz.  that  the  Defendants  might  be 
at  liberty  to  cross-examine  the  witnesses  already  ex- 
amined (a) ;  distinguishing  the  cases  cited  from  the 
pCMent,  and  arguing  that  the  circumstances  were  such 
as  to  render  it  impossible  for  the  Court,  by  granting 
the  Motion,  or  by  any  modification  of  it,  to  place 
tfM  parties  in  the  same  situation  of  advantage  in  which 
ttey  would  have  stood  if  the  slip  had  not  happened, 
and  consequendy  that  the  Court  could  not  rectify  it 
ivilli  justice  to  the  Defendants. 


1816. 


[A  similar  motion  was  made  by  Leach  against  the 
Defendants  St,  John  and  Fortescue,  which  was  re- 
sisted by  Benyon  and  BUUce  on  the  part  of  the  Defen* 
dants.] 

The  JjORD  Chancellor  said  he  was  clear  that  the 
Court  had  an  undoubted  right  to  rectify  a  mere  slip  in 
its  proceedings ;  but  that  the  Defendants  were  cer- 
tainly ^ntitied  to  have  the  depositions  suppressed  if 
they  thought  At  to  insist  upon  it.  Hey  must  there* 
fore  have  the  option,  either  of  allowing  the  depom* 
tions  to  stand,  with  liberty  to  cross-examine  these 


(«}    Lord   Sacofi^u  order,      waa  cited,  with  the  references 
74.(Beamei*B  Ord.in  Ch.33;      in  Mr.  Beames's  notes. 
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Clinton, 
|uid  otherif. 


witnesses,  and  to  examine  others,  if  they  should 
think  proper ;  or  of  having  the  depositions  suppressed, 
with  leave  to  the  Plain  tifi's  to  re-examine  the  same 
witnesses. 

The  defendants  to  have  their  costs  of  both  Motions. 


June  27. 

Sept,  2. 

Nov.  I.  27. 


ELIZABETH  GREEN,  Widow, 

AGAINST 

EDWARD  HENRY  GREEN, 


Plaintiff  ; 


Defendant* 


Bystii\emeni 'Edward  GREENy  deceased,  the  late  husbwd 
on  the  marriage  ^  the  PlaintiflF  and  father  of  the  Defendant^  being  by 
GfE:  G.  with      virtue  of  a  settlement  made  in  the  year  1740,  on  the 

marriage  of  his  father  and  mother,  and  of  a  subse- 
quent deed  dated  in  the  year  1753,  entitled,  as  tenant 
in  tail  male,  in  remainder  expectant  on  the  decease 
of  the  survivor  of  thorn  his  said  father  and  motlicr,  to 
the  manor  of  Lauifordy  and  various  other  hcredita- 


the  Plaintiff; 
estates  to 
lvhich£.  G.was 
entitled  as  te- 
nant in  tail  in 

remainder,  are  , 

expressed  tobe  "^^*^*  freehold  as  well  as  copyhold,  intermarrieq 

settled,  as  to    ~ 

part,  to  the  use  of  E,  G.  for  life,  remainder  to  the  Plaintiff  for  life,  re- 
mainder to  the  first  and  other  sons  of  the  marriage,  and,  as  to  part,  to 
the  use  of  £.  G.  for  life,  remainder  to  the  first  and  other  sons,  &c.  im- 
mediately on  the  determination  of  bis  life  estate.  Other  estates,  to 
whjch  the  Plaintiff  watt  entitled  in  fee-simple,  are  by  the  sainesetUe- 
ment  conveyed  to  similar  osea. 

Upon  the  death  of  E4  G.  the  Defendant  (his  only  son  and  beir-at^ 
law)  enters  on  tb«  estates  to  which  he  was  entitled  as  tenant  in  tail 
under  the  settlement,  and  brings  ejectmvnts  to  recover  possession  of 
those  to  which  his  father  was  entitled  as  tetoant  in  tail  at  the  time  of 
the  settlement,  and  into  which  the  Plaintiff  had  entered  on  his  deaths 
as  tenant  f6r  lifp  under  the  settlement,  as  not  having  been  duly  con- 
veyed  to  the  uses  df  the  settlement.  An  injunction  was  granted,  pi| 
the  ground  of  election,  to  restrain  the  Defendant  from  proceeding  11^ 
Vli^se  ejectments. 
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urith  ttie  Plaintiffy  who  was  the  daughter  of  Henry 
Crossnum  and  Elizabeth  his  wife ;  and  by  indenturcj^ 
of  settlement,  dated  the  2d  and  3t/  of  September y  1768, 
pievious  to  the  said  marriage,  it  was  witnessed  that, 
Edward  Green  the  elder,  and  Catltarine  his  wife,  (the 
father  and  mother  of  the  Plaintiif  s  said  late  husband) 
and  he  the  PlaintiflTs  said  late  husband,  conveyed 
these  estates,  as  to  part  thereof  to  the  use  of  the  fa- 
ther and  mother  successively  for  life,  with  remainder 
io  Edward  Green^  the  Plaintiff's  husband,  for  life, 
with  remainder  to  the  Plaintiff  for  life^  with  remain- 
der to  the  first  and  other  sons   of   the  marriage 
in  tail,  and,  as  to  other  parts,  immediately  to  the 
husband  for  life,  with  remainder  to  the  first  and  other 
Mns  in  tail ;  subject,  as  to  a  portion  of  the  latter,  to 
'the  trusts  of  a  term  of  800  years  for  raising  the  por- 
tions of  younger  children  of  the  marriage.     By  the 
«ame  indenture,  Crossman,  and  wife,  (the  Plaintiff's 
father  and  mother,)  together  with  the  Plaintiff,  con- 
^fed  certain  hereditaments,  of  which  they  or  some 
or  one  of  them  were  or  was  at  that  time  seised  in  fee 
simple,  to  the  same  respective  uses^  as  to  the  several 
parts  thereof,  after  the  death  of  them  the  Plaintiff's 
«aid  father  and  mother,  as  the  uses  to  which  the  for- 
nier  estates  were  conveyed  respectively,   after  the- 
death  of  Edward  Green  the  elder  and  his  wife.    The 
^ttlement  contained  several  covenants  on  the  part  of 
^ward  Green  the  elder  and  of  Grossman  and  wife, 
to  surrender  certain  copyhold  parts  of  the  premises 
^tended  to  be  conveyed  to  the  uses  of  the  settlement, 
Uifl  a  covenant  by  Grossman  to  assign  his  interest  in  a 
Mortgage,  on  which  the  sum  of  £800  was  due,  upon 
^^st  to  lay  out  the  same  in  the  purchase  of  real  estates 
^  the  use  of  the  Plaintiffs  husband  for  life,  with  re- 
''^^inder  to  trustees  for  a  term  of  years  for  the  better 
^^curing  the  portions  intended  for  younger  children  ; 
^^bj0ct  thereto,  to  the  first  and  other  sous  in  tail^i 

G4 


1816. 
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Edward  Green  the  elder  and  his  wife,  and'  OoMt- 
man  and  his  wife,  all  died  in  the  life-time  of  the  Plain- 
tiff's hasbandy  who  entered  into  possession  of  all  the 
settled  estates^  and  continued  in  possession  till  his 
death,  in  1814^  whereupon  the  Defendant  entered  into 
possession  of  the  manor  of  Places,  (part  of  the  estates 
settled  by  the  Crossmansy)  and  othev  hereditamentSx 
to  which  he  became  entitled  as  tenant  in  tail  in  po£^ 
session  under  the  settlement,  and  the  Plaintiff  entered 
mto  possession  of  the  Lawford  estate,  as  tenant  for 
Hfe  thereof;  but  the  Defendant  claiming  to  be  entitled 
as  tenant  in  tail  in  possession  of  the  Lawford  estAt^^ 
^by  virtue  of  his  original  title  under  the  deed  of  1740^ 
the  estate  tail  created  thereby  not  baring  been  barred, 
l^ut  still  subsisting  at  law,  brought  actions  of  eject- 
inent  against  the  Plaintiff  his  mother,  and  against  tlie 
several  .tenants  in  occupation  of  that  estate^  and 
likewise  distrained  for  rent ;  to  restrain  which  pro- 
ceedings the  preseift  Bill  was  filed,  chai^g  among 
Other  things  that,  although  the  Defendant  was  enti- 
tled at  law  to  the  Lawford  estate,  as  tenant  in  tail  in 
possession ;  yet  by  the  limitations  in  the  settiement, 
the  Plaintiff  was  entiticd  thereto  in  equity  as  tenant 
for  life  ;  and  praying  that  it  might  be  declared  that 
the  Defendant  had  elected  to  take  under  the  settler 
ment,  and  that  he  might  be  decreed  to  confirm  the 
same,  and  to  permit  the  Plaintiff  to  take  possession 
of  the  Lawford  estate,  and  other  premises  limited  to 
her  for  life ;  but  in  case  the  Court  should  be  of  opinion 
that  he  had  not  already  made,  then  that  he  might  be 
put  to  hi^  electiop,  whether  he  would  take  niid^r  or 
against  the  settlement ;  and,  if  against^  then  that  he 
might  be  decreed  to  deliver  up  possession  df  the  mattor 
of  Places,  and  other  the  estates  conveyed  by  the  Cr&s^ 
nutns,  and  that  a  commission  might  iSMM  to 
assign  to  the  Plaintiff  her  doweir  out  c^  tho  lam- 
fyrd  and  other  estates,    llie  Kli  9l^o  pfaye4  an  it^z 
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Jmctioa  to  restiun  proceeding's  at  Law,  and  a  re- 
ceiver, both  of  iho'Lini^ord  esiate,  and  of  tbe  estates 
of  which  the  Defendant  had  got  into  possession  or  re- 
ceipt of  the  rents  and  profits. 

The  Defendant  by  his  Answer  sabmitted  that,  on 
the  death  of  his  father  and  mother,  Edward  Oreen 
(the  father  of  the  Defendant  and  hnsband  of  the 
Plaintiff,)  became  entitled  as  tenant  in  tail  male  in 
possesion,  wd  not  merely  as  tenant  for  life  in  pos- 
sesncii,    to  all  such  freehold    and  copyhold  pre- 
mises as  were,  by  the  deeds  of  1740  and  1798,  limited 
to  Um  as  tenant  in  tail  in  remainder,  and  also,  on 
Ub  marriage,  became  entitled,  as  tenant  for  life  in 
possession,  to  all  snch  freehold  and  copyhold  pre- 
mises as  were  by  the  deed  of  1768  limited  to  hi)ai 
for  life  on  the  solemnization  of  the  marriage.    That, 
on  the  death  of  Crossman  and  his  wife  (the  Plaintiffs 
Ihther  and  mother),  he  became  entitled,  as  tenant 
for  life  in  possessioq,  to  all  other  the  freehold  and 
copyhold  premises  not  comprised  in  the  deeds  of 
1740  and  1753,  and  which  were  limited  to  his  said 
fiUher  for  life,  upon  the  deaths  of  the  said  Crossman 
aad  wife,  by  the  deed  of  1768.    That  the  said  Ed^ 
ward  Green,  (the  Defendants  father,)  never  did  any 
>lct  to  bar  his  estate  tall,  and  that  if  any  recovery  was 
siffisred  by  his  father  or  mother,  or  either  of  them^ 
they  had  no  estate  tail  npon  which  it  conld  operate* 
^  That,  on  the  death  of  his  said  father,  the  Defendant 
became  entitled,  both  at  law  and  in  equity,  as  tenant 
Ib  tail  male,'  to  the  Lawfard  estate,  as  well  as  the 
^>dier  estates,  of  which  -his  father  was  tenant  in  tail 
imale^  nnder.  the  deeds  of  1740  and  1758.    He  ad* 
knitted  that  ho  had  taken  possession  of  the  manor  of 
of  PkUM  aad  other  premises,  to  which  he  was  entitled 
as  tmiant  in  tail  male  under  Hke  settlement;  thaltthe 
Plaintiff  had  taken  possessiop  of  the  Laiqford  estate. 


1816. 


■  1  • 


so 
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to  which  he  the  Defendant  claiming  to  be  entitled 
(as  tenant  in  tail  male  under  the  entail  existing  at  the 
time  of  the  settlement  and  also  at  tlie  death  of  bis 
father)  had  commenced  the  actions  against  ^the 
Flainti£f,  and  also  against  the  tenants^  which  the  Bill 
.sought  to  restrain  him  from  proceeding  in ;  two  of 
which  last-mentioned  actions  had  been  tried^  and  in 
the  first  a  non-suit  had  been  directed,  subject  to  the 
opinion  of  the  Court  of  King's  Bench ;  in  the  other, 
a  verdict  had  been  obtained,  by  means,  of  which 
the  Defendant  had  recovered  possession  of  the  tene- 
ment in*  question,  and  the  tenant  had  since  attorned. 
He  submitted  to  the  Court  whether  lie  had  or  not 
fleeted  to  take  under  the  settlement,  or  whether  be 
ought  n^w.  to  be  put  tQ;his  election,  insisting  that  in 
all  events  he  was  not  bound  to  coniirm  the  settlement 
BQ  far  as  the  same  could  be  considered  its  attempting 

•  to  comprise  the  Lawjbrd  estate,  and  any  heredita- 
n^ents  wbiph  the  Defend^u^t  s  father  was  entitled  to  as 

i  tenant,  in  tail,  or  in  taul  mala,  expectant  or  other- 
.wi3e,  at  the  time  oi*  the  settlement;  that  he  ought  not 

.  to  be  compelled  tp  give  up.  possession  of  the  manor 
of,  PLu^siQx  of>  any  i»f  the  benefits  derived  from  the 

,  Crossmans  under  the.  settlement ;  and  that,  if  the 
Plaintiff  should  be  considered  as  entitled  to  any  com- 
pensation ^  satisfaction  for  the  los^  of  the  estate  for 
life,  attempted,  to  be  created  by  tlie  settlement  in  the 
Jxuvfoxd  ^states,  and  other  hereditaments,  in  her 
favour,  r  sli^, could  not  be  considered  as  entitled  to  the 
manor  of  .Places^  or  any  oS  the  estates  derived  .from 
the  GrassfmUfis,  or  to  retain  possession*  of  the  Law- 
ford    and    other  estates  to  whi^h    the   Defendant 

.  was  so  entitled  as  aforesaid,  independent  of  the  set- 
tlement*. He  likewise  submitted  the  question  of  the 
Plaintiff's  titl^  to  dower  in  C:ase  the  Dc^fendantshonld 

.  recQver  jpossc^i^ion.     ;  .     ! 


-  ;  ^v\•>■;  »>-.i.^ 


'".'  -1    .  l*< 


.!» 


:ti     1    .  »••'  f 


A  motion  was  made,  on  the  part  of  the  Plaintiff^ 
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foraninjanction  to  restrain  the  Defendaht  from  pro- 
eeecBng  in  the  action  of  ejectment  commenced  by 
him,  and  from  bringing  or  carrying  oil  any  action 
or  actions  against  the  Plaintiff,  or  against  any  of 
the  tenants  of  the  Lawford  estates,  and  from  dis- 
.  traiQing  upon  the  said  tenants  or  any  of  them,  and 
ijroffl  proceeding  in  any  distresses  already  made  upon 
them  or  any  of  them^  for  rent,  and  from  any  other  pro- 
ceedings at'  law   to  recover  possession  of  the  said 
estates,  or  of  the  rents  and  profits  thereof,  .and  that 
it  miglit  be  referred  to  the  Master  to  appoint  a  re- 
ceiver of  the  Lawford  estates,  and  also  of  all  the 
states  conveyed  by  the  Crossmans,  of  which  the  De- 
fendant was  in  possession  or  in  receipt  of  the  rents 
^^i  profits. 

L^ch  and  SJiadwell,  in  support  of  the  motion. 


1816. 


Green 
Gaeev. 


Sir  S.  Romilly,  Bell,  and  Benml,  contrft. 

Distinguished  this  case  from  that  of  Tibbits  v.  Tib- 
^^s  (a),  in  which  an    injunction    had .  lately  been 
granted,  which,  on  a  motion  to  dissolve,  was  ordered 
to  be  continued  to  the  hearing;  contending' that  the 
t^resent  was  a  very  peculiar  case,  and  one  that  would 
invplve,  whenever  it  should  come  to  be  decided,  an 
entirely  new  question,  viz.  Whether  a  person,  having 
*the  legal  title  to  two  estateia,  as  tenant  in  tail  in  pos- 
tsession,  of  the  one  under  a  prior  settlement  and  of  the 
other  under  a  settlement  which  mistaking  the  rights 
already  created,  seeks  to  postpone  his  interest  in  the 
former,  by  interposing  a  life  estate  in  another  person, 
^ho,  but  for  the  latter  settlement^  would  have  been 
entitled  to  a  vested  interest  in  the  second  estate  in 
possession,  can  be  prevented  in  equity  from  enforc- 
ing his  legal  title  to  both  estates.  All  that  a  Court  of 
IBquity  cuold  do  in  such  a  case  was^as  they  insisted, 
^  Considered  whether  *any  and  what  compons^tioji 

(a)  See  note  at  the  end  of  this  case; 


I  ■  ■ 


JU.  . 


se 
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was  fit  to  be  made  under  the  circmnstances.  And 
they  cited  Lady  Cavan  y.  PuUney  (a),  and  Dashwood 
V.  Peyton,  (b) 

heachf  in  reply. 

As  it  is  admitted^  on  the  part  of  the  Defendant^' 
that  he  cannot^  in  equity^  claim  the  one  estate  by 
virtue  of  his  legal  title,  without  either  giving  up  the 
other,  or,  at  all  events  without  making  compensation^ 
the  principle  upon  which  the  present  application  is 
founded  seems  to  be  sufSciently  established. 

Tlie  Lord  Chancellor  : 

If  the  Defendant  proceeds  in  his  ejectment,  I  think 
that  will  amount  to  an  election.  Let  the  present  mo- 
tion stand  over,  in  order  that  he  may  be  sufficiently 
aware  of  the  situation  in  which  he  is  placed  ;  and,  if 
after  that  he  resists  the  application,  I  shall  consider 
that  in  so  doing  he  has  elected. 


Sepi.  2. 


When  a  party 
dects,  under  a 
aettlement,  to 
take  one  of  two 
beneficial  in* 
terests,  whe- 
ther he  is  bound 
in  equity  to  giv^ 
up  the  other 
absolutely^   or 
only  to  make 
compensation ; 


The  hoRV  Crangellor  afterwards  intimated  the 
ffdlowing  opinion  relative  to  the  questions  in  the  case  : 

This  is  a  case  which,  though  not  of  extreme  detaU, 
involves  a  point  of  greater  difficulty  than  appears  to 
have  been  apprehended  when  it  wius  considered  at  the 
bar,  vis.  whether,  when  a  party  elects  under  a  set- 
tlement, to  take  one  or  the  other  of  two  beneficial  in- 
terests, he  is  bound  in  equity,  only  to  make  compc»i- 
sation  to  those  who  are  disappointed  by  the  election, 
or  to  sunender  entirely  the  other  part  of  the  title  un- 
der which  be  daims.    I  have  Ipd^ed  into  a  variety  of 

(a)  2  Ves.  544.  and  Lord     {b)  18  Yes.  27. 
DarHngkm  v.  P^diney,  9 
Tea.  884. 
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piiiited  books,  and  can  find  no  decisive  authority  on  1816. 

this  snbject ;  and  in  so  dubious  a  light  does  the  argu- 
ment at  present  appear,  that  I  feel  it  necessary  to 
direct  a  search  to  be  made  into  the  Register's  books, 
with  a  view  to  the  discovery  of  some  case  in  point. 


After  the  long  vacation,  the  case  was  again  mrai-  ^^^  1* 
tioned  by  the  Counsel  for  the  Plaintiff,  who  submitted 
that  the  point  raised  by  the  present  motion  did  not 
necessarily  involve  the  question  as  to  which  the  Lord 
Chancellor  had  directed  the  search  above  men- 
tioned ;  it  being  merely  whether  the  Court  would  per* 
mit  the  Defendant  to  oust  his  mother  by  proceeding  in 
the  ejectment  before  that  question  could  be  deter- 
mined. 

to 
The  Lord  Chancellor  : 

There  are  two  questions  raised  by  ihe  present  mo-    .  Nov.  97. 
tion ;  the  first  is  a  question  of  fact,  whether  the  De- 
fendant has  made  his  election ;  the  second  of  law^ 
whether,  if  he  does  noX  think  proper  to  abide  by  the 
election  he  has  made,  he  may  be  ccunpeUed  on  the  one 
liand  to  give  up  the  estates  derived  from  his  motlier's 
family  under  the  settlement,  or  on  the  other  to  make 
compensation  for  the  value  of  her  intended  life-in- 
terest in  the  Lawford  estates.    As  to  this  latter  ques- 
tion, I  have  looked  into  all  the  cases,  both  reported 
«nd  in  manuscript,  in  order  to  discover  how  far  it  is 
>^ttled  that  the  principle  of  election  requires  the  giving 
up  the  whole  estate,  or  only  the  making  compensation 
for  the  value  of  it.    Some  decisions  consider  that  the 
election  is  to  take  or  relinquish  in  toto ;  others — as 
was  held  by  Lord  Chief  Justice  De  Grey,  in  Pultney 

(a)  'See   Lady    Cavan  v.      is  no  report  of  the  case  of 
PuUneyil  Ve8.juDi>60.  There     Pultney  ? .  £arl  o( Darting^ 
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The  principle 
upon  which  a 
person  is  put  to 
his  election,  un- 
der a  contract, 
is)  that  if  he  will 
not  give  the 


V.  Darlingion — ^that  the  "estate  must   be  accfnei^ 
tered  till  compensation  is  made.    All  the  cases  which 
have  beett  referred  to,  arose  out  of  wills  affecting:  thof 
title  under  other  instruments,  (a)    In  the  case  last 
mentioned,  it  was  determined  that  the 'principle  of 
election  applies  to  the  thing  itself  which  was  the  ob- 
ject of  it ;  and,  from  the  decision,  it  looks  as  if  it 
appeared  to  the  Court  that  the  person  electing  must 
either  take  or  relinquish  in  toio.    Now,  it*  the  prin- 
ciple applies  to  the  thing,  it  is  very  difficult  to  say 
that  it  lies  in  compensation.     In  the  present  case^ 
Edward  Green  the  younger  became  a  purchaser,  for 
himself  and  his  family,  of  tlie  estates  convoyed  by 
the  Crossmans»    Being  tenant  in  tail  of  the  Lawford 
estate,  under  the  former  deeds,  he  did  not  effectually 
convey  his  interest ;  and  his  son  now  claims  that  es- 
tate by  virtue  of  the  original  title.    The  question  is, 
shall  he  be  permitted  to  take  without  making  good 
the  contract  entered  into  by  his  father  on  the  mar- 
riage ?    I  certainly  incline  to  think  that  he  must  either 
give  up  the  whole  of  the  benefit  to  which  he  is  entitled 
under  the  settlement  made  on  his  lather's  marriage, 
or,  if  he  \^ill  not,  that  he  must  make  good  the  con- 
tract.    But  when  I  express  myself  as  having  formed 
this  opinion,  I  am  not  able  to  find  that  it  is  directly 
supported  by  any  former  decision.    The  principle, 
however,  is,  that  if  a  man  will  not  give  the  price 
which  the  parties  meant  he  should  give,  he  shall  not 
have  the  thing  which  was  bargained  for.  At  the  same 
time,  nobody  can  read  the  cases  on  this  subject  with- 


ton ;  but  Lord  Chief  Justice 
De  Grey*s  words  in  that  case 
are  cited  in  the  case  referred 
to. 

(a)  But  see  Freke  v.  Lord 
Barringian,  3  Bro.  C.  C.  274. ; 
Biglandw.  Hudi€Si<mtibM6. 


note ;  Chetwynds ,  Fleetwood 
4  Bro.  P.  C.  435 ;  Moore  v. 
Butler r2  Scho.  and  Lef.  266. ; 
in  all  igrhich  '  the  doctrine  of 
election  appears  to  have  beeu 
held  to  extend  to  deeds. 
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out  seeing  doctrines  stated,  which  are  directly  con-  IBW. 

tnury  to  each  other.    The  last  reported  case  of  The-        ^  "^  ^, 

Gbbe4 
bimn  T.  Woodford  (a)  lays  down  the  dck^trine,  that 

a  person  shall  not  claim  an  interest  under  an  instru-  *    ^ 

ment  withoat  giving  full  effect  to  it  as  far  as  he  can ;      .     .  ^^^ 
renouncing  any  right  or  property  which  would  defeat  |,gg|,a||not 
the  disposition,  and  renouncing  it  altogether.     Yet  have  the  tbmg 
there  are  a  number  of  cases  deciding  that,  where  an  cotititcldlior.'- 
express  or  implied  condition  arises  upon  a  will,  the  ;.  j   [ 

party  taking  is  not  bound  to  give  up  more  than  is 
enough  to  make  satisfaction  for  that  whicTi  was  in- 
tended for  another.     The  question  under  a  settle-       Question,  a« 
ment  is  different,  because  there  an  express  contract  to  Election,  dif- 
has  been  entered  into  between  the  parties ;  and  Chief  ferent,  where  it 
Justice  De  Grey  seems  to  advert  to  this  distinction,  w^ses  under  a 
when  he  says,  that  an  express  condition  "must  be  ^'"^^^^d  where 
"  performed  as  framed  ;  and,  if  it  is  not,  that  will  in-  ""^^"^  *  ^^^^ 
"  duce  a  forfeiture ;  but  the  equity  of  this  Ccmrt  is  to  ™^"  ' 
sequester  the  devised  interest  quousqve, — till  satis- 
faction is  made  to   the  disappointed  devisee."  (6) 
To  apply  that  principle  to  the  present  case,  where  a 
father  has  purchased  for  the  benefit  of  his  daughter 
'\V  the  marriage-contract,  shall  this  Court  say,  the  son 
^^  not  bound  to  pay  the  entire  price  of  that  contract  ? 


Order  for  an  injunction  to  restrain  the  Defendant 

''^^^  proceeding  in  the  ejectment  commenced  against 

"^   Plaintiff,  and  from  bringing  any  action  against 

^"^    Plaintiff  or  any  of  the  tenants  of  the  manor  of 

^^^ord,&c.  and  from  distraining  upon  the  said  tenants 

^'  ^ny  of  them,  and  from  proceeding  in  any  distresses 

C<j)  before   Lord   Erskine,  (6)  2  Vca.  juii.  5C0. 

^^     Ves.  220.      Affirmtd  o« 
*l^til,  1  Dow.  249. 
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^&         alindyayide,  or  taUf^uy  other  pimeedineiail^ 
to  wtctmrtu  posgcMOB  of  the  said  fluuior,  ftc  or  the 
tents  aad  piofiu  thereof,  tin  heuin^  or  Anther  order.'' 

6«M»'  Beg.  lib.  A.  1816.  fo.  392.  (a) 


(e)  The  MiowiBg  wis  the  om  rcfared  to  mmu,  p.  91. 

TIBBITS  V.  TIBBITS. 

Bt  aettkiiiestoo  the  Marriage  of  CAorler  TiUiis,  Bickmrd 
Tthlnis  bta  fiOher,  together  with  the  said  CkarU*  TiUiiM, 
COB? ejed  to  trutteci,  in  tmsi  for  Richard  daring  his  life, 
with  remainder  to  Charles  and  tbe  issae  of  the  mairnage  as 
therein  mentioned,  among  other  premises,  two  farms  in  the 
coontj  of  Warmck.  whidi  were  the  sobfect  of  thb  soit; 
with,  powen  to  grant  leases  for  21  years  at  improved  rents 
and  for  sale,  &c 


Richard  TibbiU  aflerwards,  bj  his  will,  de? ised  and  be- 
qneathed  to  hb  son,  C^harhs  Tihbiis  all  lus  freehold,  eopy- 
hold,  and  leasehold  estates,  in  ibeeoimUes  id  Norihawipiom, 
Warwick,  and  Middlesex,  (comprising  by  name  the  settled 
estates  of  which  he  was  only  tenant  for  life  onder  the  settle- 
ment) to  and  for  his  own  use  and  benefit  absolately,  snbjecl 
to  the  payment  of  oerlaia  annoities,  debts,  and  legacies,  and 
then  proceeded  in  the  words  following : 

*'  And  I  do  hereby  recommend  to  my  said  son  to  continue 
"  his  cousins,  Ja$aes  Tibbits,  and  Richard  Tibbiis,  in  the  oc- 
**  capation  of  their  respective  farms  in  the  county  of  War* 
"  wick,  as  heretofore,  and  so  long  as  they  continue  to  manage 
''  tbe  same  in  a  good  and  faosbandlike  manner^  and  to  duly 
''  pay  their  renti, 

Tbe  Testator  also  gave  to  bis  nephews,  tbe  said  Joatet  and 
Richard,  legacies  of  £100  each,  and  to  bis  son  Charles, 
whom  be  appointed  executor,  tbe  residne  of  bis  real  and  per- 
sonal estate. 

The  original  Bill,  filed  by  tbe  two  nephews,  after  stating 
the  will,  and  death  of  the  TesUtor,  proceeded  to  show  thai 
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the  Piamtifis  bad  respectively  held  the  two  farms  in  qtieK-  1816» 

tioD,  ai  tenants  to  the  Testator,  during  the  respective  periods  ^^V**^ 

of  twelve  and  ten  years  previous  and  up  to  the  time  of  his  de^         ureen 

cease,  at  certain  yearly  rents;  that  they  duly  paid  the  said  ^' 

rent8»  op  to  the  Michaelmas  after  the  Testator's  death,  to  his         Green. 

son,  the  Defendant  Charles  Tibbiis,  who  had  since  refused  to   Tibbits  Y.Tib^ 

receive  the  same  and  brought  ejectments  for  the  recovery  of  ^'^* 

the  premises  ;  therefore  praying,  that  the  will  might  be  es« 

tibltKhed  and  the  Defendant  declared  a  trustee  for  the  Plain* 

Ufili  in  respect  to  their  tenancy  at  the  said  respective  rents  ; 

^  that  the  said  Defendant  might  elect  to  continue  the  Plain* 

u&  in  their  respective  occupations  during  their  respective 

iires^  or  at  least  during  the  life  .of  the  Defendant,  at  the  said 

>^y  rents  and  no  more,  the  Plaintiffs  respectively  paying 

^c  rents  and  managing  their  respective  farms  in  a  good  and 

^<ishandlike  manner,  in  conformity  with  the  wilt  of  the  Tes- 

^tor;  or  otherwise  that  the  Defendant  might  renounce  all 

^efit  under  the  will ;  and  for  an  injunction  to  stay  proceeds 

^^S^  in  the  ejectments. 

The  Answer  admitted  all  the  material  facts  of  the  case/ 
^^ting  that  the  Testator  never  exercised  his  leasing  power 
^^der  the  settlement,  and  that  the  Plaintiffs  occupied  the' farms 
'3  question  only  as  tenants  at  will;  that  the  farms  were  worth 
to  be  let  considerably  more  than  the  rents  paid  by  the  Plaintiffs 
in  respect  of  them ;  and  contending,  that  the  words  made  use  \ 
of  in  the  Testator's  will  could  only  be  considered  as  reconr- 
^^■idatory  to  the  Defendant  to  continue  the  Plaintifis  respec- 
tively in  the  occupations  of  the  said  farms  as  tenants  from  year 
^o  jear,  without  any  restriction  as  to  the  rents  to  be  paid  for 
lb  e  same. 

^Q  the  26th  of  Febtuary,  1810,  an  injunction  was  awarded 
•*^  the  Plaintiffs  till  further  order  ;  and  by  two  several  orders 
^^  the  10th  of  December^  1810,  and  2d  of  November,  1811, 
**^  Plaintiflfs  were  directed  to  pay  to  the  Defendant  certain 
on  account  of  rent,  at  the  rate  under  whith  they  held 
farms  respectively  during  the  Testator's  life-time,  but 
*  ^boiH  prejudice  to  any  of  the  questions  in  the  cause. 

^«i  the  19th  of  June,  1810,  a  motion  was  made  before  the 
l^ter  of  the  Rolls,  sitting  for  the  Lord  Chancellor,  on 

"^i..  II.  H 


L 
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haVi^f  of  the  Defendanl,  to  dissolve  the  iDJonctioQ,  ubich 
^«s  reiusedt,  and  the  injonctioo  ordered  to  be  continued  till 
tils  beariog. 

^^^^  Tlie  Plaintiff,  Richard  Tibtit$,  afterwards  died,  and  tbe 

JIfiPtM  ▼•  *»^  suit' vaa revived  by  bin  execalors. 


MH. 


Nmtember  14, 1815«  The  canse  came  on  before  the  tjord 
Ckancdkn',  to  be  beard,  and  was  very  fially  argued  on  tbal 
and  tbe  two  foRowing  days,  by  Sir  Samuel  Romilfy,  Hart, 
and  Raitkhy,  ibr  the  Plaintiffii ;  and  by  Leach  and  BtU,  for 
Ibe  Defendants.  Tbe  following  cases  were  cited ,  iVoy«  v. 
Mardaumt  (a),  StreathfUld  v.  Streaihjield  (6),  Broughtan  r. 
Broughiam  (c),  HearU  v.  €rreenbank  {d),  Macnamarav.  Jone9 
[t),  Lady  Cavan  v.  PuUney,  and  Earl  of  Darlington  v.  Pnit^ 
«€y  (/),  Whistler  v.  Webster  {g},  Lewis  v.  King  (A),  2Tle- 
busm  V.  Woodford  (i}>  i^aAre  v.  IFaAe  (A). 

TA«  Lord  Cbancellor  considered  that  the  case  invohred 
two  questions ;  first,  whether  the  Defendant  bad  made  ao 
election ;  and  tbe  other,  whether  it  admitted  of  Iba  doctrine 
of  compensation,  as  to  which  be  directed  a  search  to  be  mado 
Ibr  precedents;  but  his  judgment  is  still  depending. 

(a)2Vem;58l.    Free,         (/)  2  Ves.  jun.  560. 
Cha.  268.    GUb.  Eq.  Rep.  2.         (^)  2  Ves.  jun.  367. 
{b)  Ca.  t.  Talb.  17&  W  2  Bro.  600. 

(c)  2  Ves.  12.  CO  13  ^es.  220. 

(d)  3  Atk.  699.  716.  1  W  ^  Bro.2W.l  Vea.jnn. 
Ves.  198.  306.  ^35. 

(f )  1  Bro.  488, 


.y 
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Ex  parte  WHITBtlEAD  in  the  Matter  of  HINTDE,       Dee.  19. 

a  Lunatic. 

Pneiiee  of 

By  an  Order  made  on  the  34th  of  April,  1816^  it  making  aa  al- 

"was  referred  to  the  Master  to  enquire  and  certify  whe-  iowance  to  the 

ther  it  would  be  reasonable  and  proper  that  any  and  "mmediale  rc- 

nrhat  increase  should  be  made  to  the  then  allowance  '*^'®"*  ^^  *  ^* 

for  the  maintenance  and  support  of  the  Lunatic,  regard  "**>^'®*^«"^  ^^»« 

being  had  to  his  circumstances  and  estate,  and  also      ®**  ^  ®™  ^ 

to  the  situation  of  his  immediate  relations,  and  from  ^    . 

be  boQDa  to 

what  time  such  increase  should  take  place.  . ,    .    . 

'^  provide  for  by 

\fMf,  extended 
The  Master  made  his  Report,  dated  the  17th  oi  ^  ||^^  ^^^^  ^f 

Augury  whereby,  after  stating  the  circumstances  of  brothers  and 

the  Lunatic's  estate  and  family,  and  the  former  or-  sisters  and 

ders  made  in  the  matter  of  the  lunacy,  he  certified  their  childreni 

that  be  was  of  opinion  that  an  increase  of  £800  per  and  founded 

annum  should  be  made  to  the  sum  of  £1200  then  al-  not  on  any 

lowed  for  the  maintenance  and  support  of  the  Lunatic ;  ^opposed  inte- 

and  with  respect  to  the  Lunatic's  immediate  relations,  ^^^ '"  ^**®  P'^ 

he  submitted  that,  regard  being  had  to  their  respec-  P^'^X*  ^hich 

tive  circumstances,  the  several  yearly  payments  in  ^*^®*  ®**** 

his  Report  mentioned  should  be  made  to  them  respec-    """^  .  ® 

lively  out  of  the  increased  allowance. 

time«  bat  upon* 

the  principle 
No  objection  was  taken  to  this  Report,  which,  on  ^y^^^  ^y^^  Court 

the  28d  of  Aug%istp  was  ordered  to  be  confirmed ;  but  ^y|  ^^  ^-^^y^ 

the  order  was  not  drawn  up,  and  the  present  petition  reference  to  the 

was  presented  by  a  niece  of  the  Lunatic,  one  of  the  Lunatic,  and 

for  his  benefit* 
as  it  is  pro- 
bable the  Lunatic  himself  ironld  have  acted  if  of  soand  mind;     The 
*amonnt  and  proportions  of  such  an  idlowance  are,  therefore^  entirely  in 
the  diBcretion  of  the  Court. 

H2 


nn 
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£x  parte 


ISX^  immediate  relations  pforided  fcMr  by  the  Report,  who 

cooceired  lierself  afpiered  bj  the  Master's  appor* 
tionmenty  prayii^^  tiiat  the  minates  might  be  varied 
.  ^^'w^ZlI^^  ™  ^  sereral  particulars  specified,  and  especially 
H  that  the  Beport  mi^t  not  be  confirmed  as  to  the  ap- 

portionment of  part  of  the  Lonatic's  allowance  amoof^ 
his  relations  in  the  manner  therein  mentioned,  but 
that  the  Lard  Chamcetlar  wonld  be  pleased  to  make 
snch  order  or  declaration  as  wonld  enable  the  Peti- 
tioner to  receive  socfa  other  proportion  of  the  said  al- 
lowance as  the  Petition  required,  (a) 


Hart,  in  support  of  the 

(a)  The  dmim  now  made 
by  this  Petitioner  was  siso 
disconed  on  the  hearing  of 
the  former  petition  to  confirm 
the  Report  when  it  was  ob- 
jected, that  the  next  of  kin 
ofaLonatie,  dnriog  his  life, 
have  no  direct  or  vested  in- 
terest entitling  them  to  an 
allowance  oat  of  the  som  as- 
signed by  the  Court  for  the 
maintenaoce  of  the  Lunatic ; 
that  the  Court,  in  drrectiug 
what  allowance  is  to  be  made, 
forms  its  judgment  from  cir- 
cumstances rendering  it  pro- 
bable what  the  Lunatic  him- 
self would  do,  if  he  were  in 
a  capacity  to  exercise  any 
discretion  on  the  sul^ect. 
Some  enquiry  was  then  made 
as  to  the  origin  of  the  prac- 
tice of  granting  an  allowance 
for  the  relations  of  a  Luna- 
tic (other  than  those  whom 
the  Iiunatic  is  bound  by  law 
to  provide  for),  which,  it  was 


Petition. 

apprehended,  could  not  be 
traced  to  an  earlier  period  than 
the  Chancellorship  of  Lord 
Rauiyn  ;  but  in  the  result  an 
order  of  Lord  Thurlotc's  was 
produced,  ia  the  Matter  of 
CoiioH,  which  was  made  upon 
an  objection  to  a  report  al- 
lowing maintenance  gener* 
ally,  without  specifying  the 
proportions  which  were  meant 
to  be  granted  to  the  relations 
respectively.  It  was  referred 
back  to  the  Master  to  review 
his  Report^  who  theretipon 
certified  that  the  sum  allowed 
was  appropriated  ;  and,  afler 
specifying  the  sum  allowed 
for  the  Lunatic  himself,  stated 
that  the  remainder  was  to  be 
divided  among  his  immediate 
relations.  Lord  Thurlaw 
confirmed  this  Report,  and 
directed  the  allowance  to  be 
paid  by,  and  allowed  to,  the 
committee,  on  passing 
accounts. 
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SbS.Ramilbj,  Leach,  w[id  Wetherell,  contr^,  vJ^iLi 

Cited  Smith  v.  The  Attorney  General  (a),  that  the       ^  ^^^^ 
next  of  kin  of  a  Lunatic,  however  hopeless  his  con-    Whitbrbab 
dition,  have  nb  interest  in  the  propefty ;  and  said,  |q  ^^  Mittar  of 
that  where  any  allowance  is  made  for  the  family  of  a        Hisd8^ 
Lanatic,  it  is  upon  the  principle  of  tenderness  towards 
the  Lunatic  himself,  which,  it  was  not  pretended, 
could  operate  in  the  instance  now  before  the  Court. 

Harty  in  reply, 

A^^ued  that  the  discretion  of  the  Court,  as  to  the 
quantum  of  allowance  proper  to  be  made,  was  not 
^rliolly  unlimited,  but  must  be  governed  by  the  pre- 
<^^dents  established  in  similar  cases.  Wherever  the 
personal  property  of  a  Lunatic  is  applied  to  any  pur- 
X^ose  but  the  personal  use  of  the  Lunatic,  the  Court 
looks  closely  at  the  legal  rights  of  the  party  in  whose 
£^vour  the  allowance  is  made. 

7%€LoRD  Chancellor: 

For  a  long  series  of  years  the  Court  has  been  in  the 
Itubit,  in  questions  relating  to  the  property  of  a  Lu- 
natic, to  call  in  the  assistance  of  those  who  are  nearest 
in  blood,  not  on  account  of  any  actual  interest,  but 
l>ecau8e  they  are  most  likely  to  be  able  to  give  infor- 
mation to  the  Court  respecting  the  situation  of  the 
property,  and  are  concerned  in  its  good  administra- 
^on.    It  has,  however,  become  too  much  the  prac- 
^ce  that,  instead  of  such  persons  confining  them- 
^^Ives  to  the  duty  of  assisting  the  Court  with  their 
^4  vice  and  management,  there  is  a  constant  struggle 
^^ong  them  to  reduce  the  amount  of  the  allowance 
^^K^^e  for  the  Lunatic,  and  thereby  enlarge  the  fund 

(a)  Cited  by  the  Lord  Chancellor,  in  Dursley  v.  Fitzhar* 

H8 


-J 


ip4mi^  II  w 


4£ 

etgagyt  »  « 

at  wfeAt  it  is 

fiLdr  sbt  Laubik  iama^  M^mM  ^  if  ke  wwwt  in  % 
csyacaxT  Vi*afi.  vifi^ttke  pitit  fHPitaoa  out  of  the 
tmu  fcrAimc  piiiiiwi  S*.  ^skpr  a  brer  propeity 
dlgm<>itgs ny  <■  €l4er *«k,  w^i^a 
at  lav,  aad  kts 

at  all  fpftidc4  iH-,  thr  Cevt  wfll  Hake  an  aflow* 
ta  the  latter  fer  the  sJaerflhcfaaMJL;apontlia 


V  tkatthey 

saitaMo 

be  snt  into  die 

So  also,  wheie 

.  hoiatir,  tlie  Cout 

drBaads  wbidi  kis 


J  keep  diem 


wkat  tke  l<*maA>  woald  ptobaUj  io,  and  yshaX  it 
woald  be  beneficial  to  kiai  skiwid  be  done,  makes  wi 
aOr/iraace  fo  tbem  piopoitioned  to  Us  ciicnmslances* 
Bat  tke  Conrt  does  not  do  tkis  becaase,  if  tke  Ia- 
mutir.  wert  to  die  tOHMonow,  tbey  would  be  entitled 
to  tke  entile  distribntion  of  his  estate,  nornecessaiiljr 
to  tke  extent  of  giring  tkem  die  wkole  svrpliis  be- 
ymd  Ike  adiowance  made  for  tke  penonal  use  of  the 
Lonatic* 

Tke  Comt  doesnotking  wantonly  or  nnaire  npaiily 
to  aUer  tke  Lonatic  s  fiqpertj,  but  on  tke  contraiy 
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takes  caie,  for  his  sake,  thut,  if  he  recorers,  he  shAU         IBI^ 
find  his  estate  as  nearly  as  possible  in  the  same  condi-  ^  *^ 

ftien  as  he  left  it»  applying  the  property  in  the  mean         *  ^^ 

vv  HITB BEAD 

lime  in  suph  manner  as  the  Court  thinks  it  would  hare  .     .    ^^       . 
been  wise  and  pradent  in  the  Lnnatic  himself  to  apply        ^ 
it,  in  case  he  had  been  capable. 

The  difficulty  I  have  had  was  as  to  the  extent  of  re- 
lationship to  which  an  allowance  ought  to  be  granted, 
I  bave  found  instances  in  which  the  Court  has,  in  its 
allowances  to  the  relations  of  the  Lunatic,  gone  to  a 
fiSFther  distance  than  grand-children — to  brothers  and 
otJier  collateral  kindred ;  and  if  we  get  to  the  princi- 
ple, we  find  that  it  is  not  because  the  parties  are  next 
kin  of  the  Lunatic,  or,  as  such,  have  any  right  to 
allowance,  but  because  the  Court  will  not  refuse 
do,  for  the  benefit  of  the  Lunatic,  that  which  it  is 
Probable  the  Lunatic  himself  would  have  done. 


[ISo  Order  was  made  upon  the  t^etition.] 


Dec.  24. 


CUTLER  and  Others  v.  SIMOXS  and  Others. 


AcUof 


^Ml>>^  Acta  of 

i  HE  Bill  was  filed  by  the  Trustees  for  sale,  under  Ownership, 

^^  Conveyance,  of  the  estates  of  Sir  Gerard  Noel  Noel,  amoanting  lb 

baronet,  against  the  Defendant  Simons^   who  had  waste,  by 

^^greed  to  become  the  purchaser  of  certain  parts  of  alteration  and 

^^  estates,  at  a  public  auction,  for  a  specific  per-  conversion  of 

property,  saffi- 

eient  to  indaee  the  Coort  to  order  payment  of  porchaae-money  into 

Court,  upon  the  ground  that  a  Vendor  has  a  lien  oa  the  estate  for  the 

amonnt,  and  might  hate  filed  his  Bill  to  restrain  tht  Porchaaer  in  poa* 

session  from  committing  sneh  acts  of  ownership. 

Though  the  Bill  contained  no  charge  of  such  acta  having  been  oom- 

mittad,  the  Order  was  made  on  affidavit  supplying  the  fact;  the  De- 

imdant  not  having  answered,  nor  being  in  oontempt,  nor  nnder  any 

order  lor  tintt. 

H4 
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CUTLBR 

Simons. 


fonnance  of  his  agreement^  and  against  the  necessary 
parties.  The  estates  were  sold  in  several  lots^  on 
the  11th  of  May^  1813,  and  the  Defendant  was  de- 
clared the  highest  ^idder  for  two  of  the  lots.  By  the 
Conditions  of  sale,  the  purchaser  was,  at  the  time 
of  sale,  to  pay  a  deposit  of  £15  per  cent,  and  sign 
an  agreement  for  payment  of  the  remainder  of  his  pur- 
chase-money on  or  before  Michaebnas,  1813,  upon 
having  a  good  title,  and  all  outgoings  to  that  time 
cleared  by  the  vendor  ;  in  default  of  payment,  the 
purchase-money  to  carry  interest  at £5  percent,  from 
that  time;  the  timber  and  timber-like  trees,  &c.  to 
be  taken  at  a  valuation ;  the  amount  to  be  ascertained 
on  or  before  Michaelmas,  and  paid  for  on  completing 
the  purchase.  The  Defendant  paid  his  deposit,  and 
3igned  the  agreement  accordingly ;  and  shortly  aflter- 
wards  agreed  for  the  purchase  of  the  timber  also  at  a 
certain  price.  At  Michaelmas ,  1813,  he  was  let  into 
possession,  and  bad  ever  since  continued  in  posses* 
sion,  and  in  receipt  of  the  rents  and  profits.  The 
abstract  was  duly  delivered,  and  a  conveyance  pre* 
pared  by  the  purchaser  in  June,  1814,  which  was  af- 
terwards approved  by  the  vendors,  and  executed  by 
them  and  by  the  Defendant  Sir  Gerard  Noel  Noel,  and 
other  conveying  parties.  The  Bill  was  filed  in  Octo- 
ber,  1816,  and  the  Defendant  (the  purchaser)  had  not 
yet  answered,  nor  was  in  contempt,  nor  under  any 
order  for  time. 


Under  these  circumstances,  a  Motion  was  made, 
on  the  part  of  the  Plaintiff,  that  the  Defendant  might 
be  ordered,  within  a  fortnight,  to  pay  into  Court  the 
whole  amount  of  his  purchasc-mon^y  for  the  estate 
and  of  the  valuation  of  the  timber,  and  that  the  same 
when  paid  in,  might  be  laid  out,  &c.  The  motion 
was  supported  by  affidavit. of  the  above  facts,  and 
that  the  Defendant ''  had  committed  varioaa  acts  of 
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**  ownership  on  the  premises,  viz.  that  he  had  tskea 
*'  possession,  ploughed  up  part  of  the  meadow-land^ 
'^  filled  in  ditches^  grabbed  up  hedges,  and  formed 
*'  both  the  estates  sold  as  lots  22>  and  23,  into  one.*' 

Sir  S.  Romilly  and  Dowdeswell,  in  support  of  the 
motion. 
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1816. 


COTLBR 
V. 

Simons. 


Wingfield,  for   the   Defendant  Sir   Gerard  Noel 
Koely  also  supported  the  motion. 

Simpkinsonf  for  the  Defendant  the  purchaser,  in- 
sisted the  application  on  the  grounds  that  the  mere 
iact  of  possession  being  taken,  was  not  sufficient  to 
bring  the  money  into  Court,  and  that  the  acts  ef 
ownership  stated  in  the  affidavit  were  not  charged  by 
the  Bill. 

The  notice  of  motion  was  also  objected  to  as  not 
making  any  deduction  from  the  purchase-money  re- 
quired to  be  paid  in,  in  respect  of  the  sum  paid  as  a 
deposit;  but  it  was  answered,  that  this  was  for  the 
purpose  of  covering  the  interest  payable  according 
to  the  conditions  of  sale  from  Micliaelmas,  1813,  to 
the  present  time  which  it  was  alleged  would  exceed 
the  sum  specified  in  the  notice. 

The  Lord  Chancellor  : 

The  general  rale  is,  that  a  purchaser  not  in  posses- 
sion cannot  l>e  required  to  pay  his  purchase-money 
into  Court ;  and  if  by  the  terms  of  his  contract  he  is 
to  have  possession  before  the  conveyance  is  executed, 
the  mere  fact  of  his  taking  possession  under  that  agree- 
ment will  not  entitle  the  vendor  to  call  upon  him  for 
pajrment ;  and  upon  this  ground,  that  the  vendor  has 
a  Uen  on  th^  estf^te  for  the  amount.  But,  even  in 
imcb  a  case,  the  Court  will  not  permit  a  purchaser  in 
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poBsessioii  to  commit  acts  of  ownership  tending  to 
alter  the  nature  of  the  property ^which  constitutes  the 
security  of  the  vendor^  and  upon  wliich  he  miglit 
come  into  this  Ck>urt^  if  he  pleased,  to  restrain  him 
by  injunction ;  and  affidavits  have,  under  those  cir- 
cumstances, been  allowed  to  show  that  acts  of  that 
nature  have  been  committed,  even  though  the  Bill 
should  contain  no  allegation  to  such  effect. 

With  regard  to  the  form  of  the  notice,  it  being  ad- 
mitted that  the  amount  of  interest  due  on  the  pur- 
chase-mcmey  would  exceed  the  deduction  claimed 
in  respect  of  the  deposit,  the  order  was  made  ac- 
cording to  the  terms  of  the  motion,  for  payment  into 
Court  of  the  sums  therein  specified,  on  or  before  the 
&st  day  of  the  ensuing  term* 

[Reg.  lib.  A.  1816.  fo.  167.] 


Similar  Bills  were  filed  against  the  purchasers  of 
the  several  other  lots ;  and  the  like  order  for  payment 
of  the  purchase-money  into  Court  was  made  upon  af- 
fidavits stating  various  acts  of  ownership.  Tlie  acts 
upon  which  these  orders  were  founded  were  the  fol- 
lowing :  —  Erecting  new,  and  pulling  down  old,  build- 
ings —  planting  a  new  orchard  —  throwing  two  mea- 
dows or  fields  into  one  —  making  a  new  garden  — 
cdtting  down  timber  —  under-letting  the  premises  — 
changing  the  tenants  —  turning  a  tenant  out  of  pos- 
session, though  to  take  possession  Iiiniself. 

[See  the  several  instances  in  Reg.  Lil>.  1816.  A.  fo, 
150, 151, 150, 160, 165, 166, 167, 168, 171, 172,  400. 
462.] 

Bell,  Home,  HeaU,  Shadwell,  and  SimpkUum, 
appeared  for  the  different  Defendants. 
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Some  <tf  the  motions  stood  oyer^  <m  the  ground 
tiiat  the  affidayits  were  not  sufficiently  positive  as  to 
the  allegations  of  possession  having  been  taken  and 
at  the  acts  of  ownership  said  to  have  been  committed, 
—others  were  opposed  on  the  ground  that  the  al- 
leged acts  of  ownership,  only  amounting  to  acts  done 
m  the  common  course  of  cultivation,  or  necessary  re- 
fios,  were  not  such  as  to  come  within  the  principle 
upon  which  the  order  was  founded.  But  orders  were 
afterwards  made  in  these  also,  upon  the  vendors  con- 
senting that  the  conveyances  should  be  deposited  at 
the  time  of  the  purchase-mcmey  being  paid  into 
Conrt.  (a) 


1816. 


(a)  These  orders  appear 
iohafe  settled  the  practice, 
ptrtiaUy  adopted  in  some  for- 
mer cases,  sach  as  Burroughs 
r.  Oakley,  ^nd  Dixon  r.  Ast" 
ley,  (ante,  vol.  i.p.02. 133,376. 
a- 378.  n.)  as  to  payment  in- 
to Conrt  of  their  purchase- 
aonej,  by  purchasers  in  pos- 


session, by  Tirtne  of  the 
agreement,  and  otherwise. 
See  also  Botmer  t  Johnsiom, 
?ol.  i.  p.  366. 

The  practice  has  been  fur- 
ther recognised  and  explained 
in  the  cases  of  Morgan  ▼. 
Shaw,  and  Cruichley  v.  Jem" 
ingham,  post,  &c. 


Sir  CHARLES  MORGAN  and  Others  (Tnistees  of 
the  Equitable  Insurance  Company)  Plaintiffs  ; 


AND 


Dec.  17. 


CHARLES     MARSACK,  and  Sir  FRANCIS 

BOYNTON,  Bart.         -       -        Defendants. 

f^  It  is  sufficient 

X  HE  Bill  stated  that  in  Fefrrtiary,  1788,  John  George  ^  gupport  a 

Parkhurst,  and  Mary  his  wife,  (formerly  dame  Mary  Bill  of  inter- 

Boynton,  widow  of  Sir  Griffith  Boynton,  Bart.)  in  cbn-  pleader  that 

mderation    of  £2200,    granted  to    the    Defendant  each  of  the  De» 

fendants  has  a 

daim  to  the  matter  in  question,  although  one  only  can  maintain  an  Ac* 

lion  at  Law,  the  principle  being,  to  prevent  a  Plainliff  from  being  donUy 

vexed.     It  is  therefore  not  necessary  thai  he  shmiM  have  been  ae« 

tually  sued. 
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Marsack  an  annuity  during  the  life  of  the  wife.  That 
on  the  20th  of  the  same  month  a  policy  of  insurance 
for  the  said  sum  of  £2200,  was  granted  to  the  Defen* 
dant  Marsack yhy  the  Equitable  Insurance  Company, 
upon  the  life  of  the  said  Mary  Parkhurst*  That  by 
indentures  of  lease  and  release  dated  the  23d  and 
24th  of  December y  1793,  between  Parkhurst  and  his 
wife  of  the  first  part,  the  Defendant  Marsack  and 
two  others,  (as  trustees  appointed  by  or  on  the  part 
of  the  said  Mary  Parkhurst ^  and  of  the  several  other 
annuitant  creditors  of  the  said  Parkhurst  and  wife,) 
of  the  second  part;  and  the  said  several  other  annu- 
itant creditors  of  the  third  part ;  reciting  that  consi- 
derable arrears  were  due  on  the  several  annuities, 
and  that  the  annuitants  had  agreed  to  accept  the 
the  respective  sums  therein  mentioned,  to  be  charged 
and  secured  as  also  therein  mentioned,  in  lieu  of  their 
annuities ;  the  said  Mary  Parkhurst  appointed,  and 
the  said  Parkhurst  and  wife  grtinted  and  confirmed, 
to  the  said  trustees  and  their  heirs,  certain  heredita- 
ments which  had  been  allotted  to  the  wife  for  dower, 
upon  trust  to  retain  and  pay  to  the  several  annuitants, 
parties  thereto,  their  executors,  kc.  in  the  first  place, 
interest  at  £5  per  cent,  upon  the  principal  sums  so 
agreed  to  be  accepted  by  them,  and  in  the  next  place 
the  several  annual  sums  therein  mentioned  for  insu- 
rance on  the  said  principal  sums ;  w  ith  a  power  for 
the  said  Mary  Parkhurst  at  any  time  during  her  life 
to  pay  oflF  and  discharge  the  whole  or  any  part  of 
such  principal  sums. 

In  June,  1815,  Mary  Parkhurst  died,  having  ap- 
pointed her  son,  (the  other  Defendant,)  her  exe- 
cutor. Shortly  after  her  death,  the  Defendant  Mar- 
sack  received  from  the  Royal  Exchange  Assurance 
Office  £1400,  the  amount  of  an  insurance  made  by  him 
with  that  office,  for  a  part  of  the  principal  sum  of 
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£3614,  accepted  by  him  under  the  trast  deed ;  and 
there  was  then  due  to  him  from  the  Equitable  Assur- 
ance Company  upon  the  policy  so  granted  to  him  as 
aforesaid,  according  to  the  rules  of   the  office,  the 
sum  o(  £5216,  which  the  Bill  charged  that  the  Plain- 
tiffs, as  trustees  of  the  Company,  were  ready  to  pay 
to  such  person  or  persons  as  should  be  entitled  there- 
to,  but  that  the  Defendant  Marsack  insisting  that  he 
was  entitled  to  the  whole  sum,  and  Boynton  on  the 
contrary  insisting  that  Marsack  was  entitled  only  to 
the  extent  of  the  £3614,  and  that  he  the  Defendant 
Boynton  ought  to  be  paid  and  received  the  remainder 
as  executor  of  Mary  Parkhurst,  the  said  Defendants 
threatened  to  bring  actions   against  the  Plaintiffs 
upon  their  respective  claims,  and  the  PlaintilBfs  were 
unable  to  ascertain  to  which  of  them  the  said  sum  of 
£5216  or  any  part  thereof  (except  the  £3614)  be- 
longed ;  therefore  praying  that  they  might  interplead 
and  settle  their  rights  to  the  said  sum ;  the  Plaintiffs 
being  ready  and  willing  to  pay  the  same  to  such  of 
the  parties  as  should  appear  to  be  entitled,  and  in 
the  mean-time  to  pay  the  same  into  Court ;  that,  upon 
paying  the  same  into  Court,  the  Defendant  Marsack 
might  deliver  up  his  policy  of  insurance ;  and  for  an 
Injunction  against  both  the  Defendants  from  commenc- 
ing any  proceeding  at  law  in  respect  of  the  sum  so 
due  as  aforesaid. 


18ia 

Morgan 

v. 
Marsack. 


The  Plaintiffs  now  moved,,  upon  affidavit,  that  they 
^oiight  be  at  liberty  to  pay  the  money  into  Court,  and 
tEbr  an  injunction,  and  delivery  of  the  policy  of  insu- 
^^rance,  as  prayed  by  the  Bill. 


The  Motion  was  supported  on  the  part  of  the  De- 
fendant Boynton,  but  opposed  by  the  other  Defendant, 
npon  the  ground  that  this  was  not  a  proper  case  of 
interpleader,  both  as  the  Plaintiffs  had  not  been  ac- 
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taaD  J  wmei,  aad  as  nalj 
legal  right  t0  Me,  «r 


Dddidntsha^a 

itaoung  m 


bi  reply,  it  wmm  iaaslcrf  tkat  &e  priaciiiie  «poB 
wUch  thcbiflef  Mtetpiradrrisftwnided/'igtopgBycfct 
a  Plaiatiff  froai  being  deabij  harassed  by  opposite 
claiais ;  aad  that  aa  actioD  at  law  aad  a  suit  in  eqoity 
woe  noC  kas  a  doiAle  Texatioa,  than  two  actions  at 
law.  The  foOowii^  cases  were  cited:  MhtmgejfT.Am^ 
9mm  (a),  AmgeUY.  Hmddm  (*),  SSmfAf  t.  iisaiton.  (c) 

Liach  and  Spramger,  for  the  Plaintifa* 

Sir  S.  RmuBg  and  WimgfkU,  for  Ae  Defendant 
Baymiam. 

Hart  mad  Bmrier,  for  the  Defendant  JIsrMcit. 

neLonn  CflANCBLLon: 

It  is  necessary  to  a  bfll  of  interpleader,  that  the 
Plaintiff  should  admit  a  right  in  each  party  to  soe 
him;  and  that  right  is  admitted  by  the  present  Plain* 


(a)  2  Yes.  jin.  312.  ^  A 
bill  of  interplesder  will  lie 
where  a  tenant  may  be  liable 
to  pay  rent  to  one  of  two  dif* 
lerent  persons.  Both  most 
elaim  in  privity  of  contract 
and  pririty  of  tennre,  as  in 
the  case  of  mortgager  and 
mortgagee^  trustee  and  cesiuy 
que  tmst.'' 

''  A  mere  claim  is  a  ground 
of  inlerpleader/'  Lang$ion 
i^Bayliian,  2  Vet.  jnn.  107. 


(6)  15  Yes.  244.  ]6Ye8. 
202.  h  is  no  objection  thai 
no  soit  is  inslitoted,  if  the 
claims  are  made.  Here,  and 
aho  in  71«  Duke  of  Soliom 
V.  Williams,  4  Bro.  297,  the 
legal  estate  was  in  one  per- 


(e)  lYes.&B.334.«*The 
PUintiff  in  a  bill  of  inter* 
pleader  admits  a  title  against 
himself  in  all  the  I>efend<^ 
ante." 

See  also  Ea$i  India  Cam* 
pmif  ^.EdmarA,  18  Yes^G. 
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tiff.  There  are  many  cases  in  which  bills  of  inter- 
pleader have  been  entertained,  where  the  demand  of 
one  Defendant  was  by  virtue  of  an  alleged  legal,  and 
of  the  other,  of  an  alleged  equitable  right.  That  cir- 
cumstance, therefore,  constitutes  no  objection  to  tfie 
application. 


18I€L 


MOROAll 

r. 
Haeaack* 


In  this  case  a  biU  h&d  been  filed  by  the  Defendant 
Sir  Francis  Bayntan,  against  the  other  I^fendant,  for 
an  injunction  to  restrain  him  from  proceeding  at  law  to 
recover  the  £5216 ;  and  an  In^ncti<m  had  been  grant- 
ed, which  was  afterwards  dissolved  upon  the  merits. 
It  was  contended  that  the  fate  of  tiiis  Injunction  had 
actually  detefmined  the  rights  of  the  parties,  and  G<m- 
sequently  that  there  was  no  ground  for  interpleader. 
But  the  Lord  Chancellor  over-ruled  this  objection'also. 


It  being  admitted,  however,  that  there  was  no  ques-» 
tion  as  to  the  Defendant  Marsack^a.  right  to  £2200  parfi 
of  the  sum  in  question,  the  Order  made  was  for  pay* 
ment  of  the  £2200  to  the  last-mentioned  Defendant ; 
and  that  the  PlaintilSs  should  pay  £3016  (the  residue 
of  the  £5216)  into  Court,  to  be  laid  out  and  accumu- 
late, subject  to  further  order.  Upon  such  payment 
beingmade,  that  the  Defendant  be  restrained  from  pro- 
ceeding at  law  against  the  Plaintiffs,  and  in  case  the 
Plaintiffs  should  not  proceed:  to  compel  the  Defendant 
Moynton  to  answer  their  BiU,  the  other  Defendant  waa 
to  be  at  liberty  to  afqply  ta  the  Comrt  as  ha  should 
he  advised. 

[Reg.  lib.  B.  1816.  fo.  272.] 


Rose,  in  sapport  of  the  Petition. 


llg  €AS£S  IN  CHANCERY. 

1817. 

Ex  parte  ADAMS. 
Coniiraelion 

of  the  act  36  jThIS  was  a  Petition  by  the  Committee  of  a  Luna- 
G.  3.  c.  90.  s.  3.  tic,  who  was  next  of  kin  of  one  Gilman,  (to  whom 
directing  the  ^Iso  she  had  taken  ont  administration,)  for  an  Order 
transfer,  in  cer-  ^jj  ^he  Bank  to  pay  him  the  dividends  of  certain  stock 
tain  cases,  of  standing  in  the  name  of  the  said  Gilnuiu,  and  to  trans- 
stock  standing  ^^^  ^^  ^^^^  ^^^^^  ^^  statute,  {a) 
in  the  name  of 
a  Lonatic  or  of 
his  committee ; 

-  1.  Sir  A.  Piggott,  for  the  Bank,  objected  that  the 

'n  the  name  of  ^*^®  ^^^  ^^^  ^^  within  the  provisions  of  the  Act, 
another  to  which  says  only  that  **  where  stock  is  standing  in  the 

which  the*  La-  ^*^™^  ^^  ^  Lnnatic  in  his  own  right,  or  of  the  commit- 
natic  is  entitled  ^^^  ^^  ^^^  estate  in  trust  for,  or  as  part  of  his  property 
as  adminis-  it  shall  be  lawiul  for  the  Lord  Chancellor,  &c.  to  order 
trator.  the  Acconntant-general  to  transfer,  and  to  receive  and 

pay  over  the  dividend.'* 

Rose,  in  reply,  contended  that  the  words  in  Italics 
might  be  construed  so  as  to  embrace  the  subject  of  the 
present  application. 

But  the  Lord  Chancellor  was  of  opinion,  that 
these  nvords  were  controlled  by  the  preceding,  which 
limited  it  to  the  case  of  stock  standing  in  the  name 
of  the  Lunatic  himself,  or  of  his  Committee,  and  re* 
fused  the  Petition. 

(a)  36  G.  3.  c.  90. 
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M>WTEN  t'.  THE  MAYOR  AND  COMMON- 
ALTY OF  COLCHESTER. 

The  <Hriginal  Bill  was  filed  by  the  Defendants,  the 
Mayor  and  Commonalty  of  CoMuater,  against  the 
Plaintiffs  Testator,  for  delivery  up  of  deeds  and  for 
an  Injunction.    By. the  Decree  certain  issues  were  di- 
rectedy  upon  which  Verdicts  were  fonhd  for  the  then 
Defietedant,  and  the  cans^  timing  on  for  further  di- 
lectietts;  the  Bill  was  dimiissed  ttith*  costs.    Th^ 
HMter  proceeded  to  tax  the  costs^  and  certified  ae- 
cQvfittgly;  shortly  after  which  the-  Defendant  died 
without  haying  been  paid  hits  costs  so  taxed  and  ccrti* 
fied.    His  executor  jiow  filed  a  Bill,  praying  that  the 
^t  which  had  abated  by  the  -  death  of  the  said  De- 
fendant, might  be^revived  against ^e  former  Plain- 
^iSkf  who  put  in  a  general  Denfurrer,  lurMch  was  en- 
^^eatcmred  %»  be  sifppo^rted  dn  \ht  ground  that  there 

^^«wi  l>e  no  retivor  for  costs  albne. 

...  ..  ■     . 

JUUtmA  Newlmnd,  in  support  of  the  Demurrer. 


tHi  Arthur  Piggoit,  WeiherM^  and  Spaice^  eontrk, 
,  that  this>  being  the  c^ae  of  the  represQn<» 
of  a  party  deciaaedy  seekfaig  to  fr?ive  for  pay-* 
of  c«sts  taxed,  after  an  abatement  by  tlvo  death 
tlie  party  in  whose  farour  the  costs  were  awarded,: 
ituted  one  of  the  cases  of  exception  to  the  ge* 
nde.-*«[The  case  was  very  fnDy  discussed  at  ihm 


[MASTEftofthe 
Rolls  Ibr  Ihi* 
Lord  CsiKK- 

cefci^oa.}  (<>) 
The  general 

rule  being  that 
there  shall  be 
no  revivor  for 
costs  alone,  yet 
where' ih(i  ' 
costs  have 
been  taxed  pre- 
vious to  the 
abatement,  it 
seems  therd  is  a 
right  to  revive 
merely  for  the 
purpose  of  hav- 
ing them  paid ; 
and,  where  the 
abatement  has 
happened  by 
the  death  of  the 
party  in  whose 
favour  the  costs 
were  awarded, 
it  is  the  settled 
practice  of  the 
Court  that  his 
representative 
may  revive  for 
such  purpose. 


)  During  this  term  and 
eiMQhig  Taeatiefi,ln  eon« 
ee  of  the  seveie  iilhesa 
%he  Vtce^Ckanceilory  like 

"Vol.  n. 


Master  of  the  Rolls  sat  for 
the  Lard  Chancellor  on  tbe 
days  when  tfh  LordiAiip  iat' 
\vk  tie  House  of  Lords. 


LOWTEV 

V. 


&e.  OF 

COLCHESriR. 
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1817;  bar ;  but,  as  the  doctrine  was  afterwards  so  distiiictly 

explained  in  the  jud,<;ment  j^ven  by  the  Master  of  the 
Rolls,  it  has  been  thought  unnecessary  to  repeat  the 
substaince  of  tbe  arguments.  After  hearing  what  wak 
The  Mayor  ■  ^^  ^^^  botheides.  His  Honor  observed,  that,  on  ge- 
neral recollection,  he  considered  it  as  a  settled  point ; 
but  he  would  consider  the  cases  leferred  to,  and;  i^^ 
.  the  next  sitting  of  the  Court,  hei  gave  Judgment  new. 
cordingly.j  |-i 

The  Mastbr  of  the  Roli^  ; 

Feb,  7^.  .       1  before  said,  that,  upoa  general  recollection,  I: 
.  considered  thia  question,  to  be  perfectly  settleid^  ^- 

.1  though..!  had  never  had  occi^ion  to  look  into  die  aur 

thorities  with  a  view  to  determine,  it.  Upon  examimk- 
tion  of  those  authorities,  it  appears  that  no  point  can 
be  more  completely  at  rest. 

I  think  it  may  be  stated  generally,  that  in  all  caseft 
where  the  costs  have  beea  taxed  previous  to  the  abate-^ 
meat,  there  is. a  rig^t  to  revive  merely  for  the  purpose 
of  having  them  paid.  But  that  there  is  a  right  to  r^r 
vive,  where,  after  taxation  of  costs,  an  abatement  is 

,  caused  by  the  death  of  the  party  in  whose  favour  the 

,  costs  were  decreed,  is  a  point  on  which,  for  a  great 
number  of  years,  it  has  not  been  attempted  to  raise 
a  question,  or  even  to  suggest  a  doubt.    It  has  beea 

.  assumed  in  every  judgment,  and  conceded  in  evelry 
argument;  and  the  struggle  has  only  been,  either,  on 

'-  the  one  hand,  to  confine  it  to  an  abatement  by  the 
death  of  the  party  who  was  to  receive  costs,  or,  <m 
the  other,  to  extend  it  to  cases  where  there  had  been 
no  taxation. 

In  White  v.  Hayward  (a),  Lord  Hardmcke  treats 
it  as  a  perfectly  clear  point,  and  says  it  had  been  4«-« 

(a)  «Vc8,461.  .     ,: 


..' 


-k. 


/.■.■■,;  • 


;..l 


U      I 


i    • 


•  « 
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temmed  by  himself  ten  years  before,  and  also  by  Sir 

Jmfk'JekyUf  whichmust  havebeenat  a  still  earlier 

period.    Ih  Johnson,  v.  Peck  {a).  Blower  v.  Morrett 

(b),.  and  Kemp  v.  Mackrell  (c),  he  unifohilly  refers  to. 

tbt  distinctioE  between  cof^ts  taxed  and  untaxed ;  and 

tbe  question  with  him  was,  not  whether  there  be  a 

Tig^  to  revive  where  costs  are  taxed  ;  (for  upon  that 

no  doubt  was  entertained:;)  but  M^hether  there  ought 

not  to  be  a  revivor  for  costs  decreed,  although  an 

i^atement  happened  before  taxation.     In  Hall  v. 

^muih  (d),  the  attempt  w:as  to  distin^isb  between 

tile  case  of  an  abateifoent  by  the  death  of  the  party 

who  was  to  receive,  ^d  that  of  an,  abatement  by  the 

death  of  bim  who  was  to  pay  the  costs ;  and  thus  the 

argumen^t  admitted  the  rule,  ^^t  in  the  former 


1817. 


LOWTEN 


V, 


The  Mayor; 

&C.  OF 

Colchester.  T 


c«C45e  there  miglit  be  a  revivor. 


TTie  case  of  Morgan  v.  Scudatnore  (e),  is  an  autho* 
^ty  for  m^ore  .than  the  present  Plain  tiff  has  occasion  to 
cc^ntend.  There^  the  Master  having  settled  the  amount 
of  tfc  costs,  biit  not  having  made  his  Report  previous 
to  the  abatement.  Lord  Rosslyn  at  first  doubted  whe- 
Ui«r  be  should  not  order  the  Report  to  be  entered  nunc 
protunc  ;  and,  on  the  question  coming  a  second  time 
before  him,  he  seems  to  have  Uiken  a  broader  ground, 
,  and  to  have,  thought  taxation  not  absolutely  necessary 
to  entide  a  party  to  revive.    In   Tliome  v.  Pitt(f),  Held,  no  Re- 
^ch  came  before  Lord  King  in  17^5,  the  Bill  had  vivor  for  oosUi 
been  dismissed  with  costs,  which  were  taxed;  and  a  except  after 
^mnrrer  to  the  bill  of  revivor  was  allowed,  on  the  Decree  lo  ao- 

coont;  bat 

(e)  2Ve8.jun.3l3.  3Ve8.  «nce  ovcrraled. 
195. 

(/)  Sel.    Ch.    Ca.  Temp. 
King.  54. 


•  t 


r«)  2  Ves.  465. 

(*)  I  Dick.  254. 

W  2  Ves.    579.    3  Atk. 
811 

("0  1  Bro.  Ch.  Ca.  438. 
^  Dick.  649. 
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LOWTEK 

Thb  Mayor, 

&e.  OF 
Colchester. 

A  cause  is  not 
out  of  Court, 
for  this  purpose. 
Id  consequence 
of  the  BUI  be- 
ing dismissed. 
Enrolment  of 
the  Decree  not 
necessary  to  en- 
title the  repre- 
sentatiye  of  a 
party  to  revive 
for  costs. 

Revivor  for 
costs  decreed 
out  of  a  parti- 
cular fund,  is 
ftnother  ex- 
ception to  the 
general  mle. 


ground  that  a  Defendant  couU  in  no  caae  r&viva  Iw 
coats,  cxjcept  wheve  there  was  a  decree  for  an  acoomt. 
But  this  case  is  overruled  by  Wkite  ▼.  Haymmnd, 
where  the  Bill  was  dismissed  with  costs,  and  tke  De« 
fendant  was  held  to  be  clearly  entitled  to  revive,  and 
had  time  given  him  for  that  purpose.  Lord  HardwickM 
notices  the  objection,  tliat  the  cause  was  out  of  Court 
by  the  Bill's  being  dismissed ;  he  said  it  was  not  oat 
of  Court  as  to  this. 

The  notion,  which  appears  to  have  formerly  pre* 
vailed,  that  the  enrolment  of  a  decree  is  necessary  to 
entitle  the  representative  to  a  remedy  for  costs  upon 
abatement,  is  stated  in  Morgan  v.  Scudamore,  to  have*^ 
been  laid  aside  }ry  Lord  King  (a),  so  far  back  as  1732 

The  Dictum  of  Lord  Eldon,  in  Jeuourw.  Jenour  (b"^ 
cannot  be  taken  otherwise  than  as  referring  to  the  cat 
of  costs  unliquidated  by  taxation ;  for  His  Lprdshii 
would  not  have  overruled  all  the  authorities  establisl 
ing  the  distinction  between  costs  taxed  and  untaxc 
without  giving  his  reasons  at  large.  He  states,  i 
deed,  that  a  party  may  revive  for  costs  which  are 
be  paid  out  of  an  estate,  as  an  exception  to  the 
neral  rule,  that  there  can  be  no  revivor  for  costs  ah 
but  he  does  not  say,  nor  can  it  be  inferred,  that  i( 
the  only  exception.  The  case  of  costs  taxed  befi 
abatement  forms  another,  and  where  writers  ment 
the  rule,  tliey  more  frequently  specify  the  latter  ^e?2Kt 
ception  than  the  former.  For  instance,  Gilbert  sa.  '^r'  8| 
**  No  bill  of  revivor  can  be  brought  where  it  rel». 
to  costs  only,  unless  the  costs  are  taxed,  and  a  1 
port  made  in  the  life-time  of  the  party  i  for  th^ 


{a)  In  the  case  of  Edghill 
V,  Brotcn,  see  3  Vcs.  106. 


(6)  lOVes.  67«, 
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-mMHiopmrw&nalis,  ei  morkur  cum  persorm  ^a)  /'  and  so 
M^fpd  Medsidtde ;  '^  A  Demurrer  wifl  in  naiiy  cases 
to  a  Bill  of  Revi^r  brougiit  singly  for  costs ; 
Court,  in  general,  not  permitting  a  suit  to  be  re- 
fer that  purpose  only,  except  where  the  costs 
laave  1>een  actually  taxed  before  tbe  abatement  faap« 
Tpened."  (6) 

Upon  the  whole,  I  am  clearly  of  <^;Hnion  that  the 
Plaintiff  is  entitled  to  revive  this  suit  merely  for  the 
porpose  of  obtaining  his  costs. 

Therefore  the  Demurrer  must  be  overruled  with  costs* 

(a)  GQb.  For.  Rem.  181.        (6)  Mitf.  Treat.  164. 


1817. 


TIMOTHY  ADDIS  -  Plaintiff-  ;        Feb.  7—10 

AND  [Master  of 

GRACE   KNIGHT,  WILLIAM  HENDERSON,  the  Rolls  for 

and  EDWARD  KNIGHT      -       Defendants.      the  Ix)rd 

Chancellor.] 

Joshua  KNIOHT,  deceased,  carrying  on  trade  j^^i^t^,  ^ 
in  partnership  with  his  brother,  the  Defendant  Ed-  y^j^^  ^^  ^|j^  ^^ 
ward  Knight,  on  the  18th  of  Atigusi,  1801,  shortly  parate  estote  of 
after  the  marriage  of  his  daughter  with  the  Plaintiff,  a  deceased  part- 
advanced  to  the  Plaintiff  £1200,  on  his  bond,  payable  ner,  not  allowed 
to  Joshua  Knight y  his  Executors,  8^c«  in  Equity  to 

set  off  his  bond* 

During  the  partnership,  which  continued  to  the  <^«*>t  in  respect 
death  of  Joshua,  and  up  to  the  time  of  his  death,  the  ^^  acceptances 

for  which  he 
%  bad  become 

liable  to  the  pftrtnership-eitate,  and  which  were  proved  by  him  under 
a  joint  Commission  of  Bankrupt. 

12 
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1817.  <  partners  were  in  the  habit  of  drawing  bills  upon  the 
Plaintiflf  for  their  accommodation^  which  liills  the 
Plaintiff  always  accepted ,  without  any  Voluable  cott- 
sideration^  on  the  credit  (as  he  alleged)  of  his  father- 
in-law,  and  in  the  confidence  that  he  could  set  off  at 
any  time  to.  the  amount  of  his  bond. 

0 

Joshua  Knight  died  in  June,  1809,  having  made  his^ 
will,  and  appointed  the  three  Defendants  his  execu- 
tors, who  proved  the  same. 


On  the  23d  of  the  same  month,  a  commission  issn 
against  the  Defendant  Edward  Knight,  as  survivin 
partner;  under  whiqh  he  was  declared  bankrupt,  an 
an  assignment  made  of  his  separate  estate,  and  als 
of  the  partnership  estate. 


At  the  time  of  Joshua's  death;  and  of  the  co; 
sion  issued,  the  partnership  was  indebted  to  the  PI 
tiff  £8029  in  respect  of  his  acceptances,  of  w 
£5963  135.  was  discounted  at  the  Bank,  and  the 
maining  £2045  7s,  paid  away  by  the  partnership, 
whole  of  which  the  Plaintiff  was  then  liable  to 
and  afterwards  actually  paid,  to  the  holders  of 
bills  upon  application  made  to  him. 


The  Plaintiff  proved  the  £2045  7^.  under  the 
mission  on  the  joint  estate ;  and  the  Bank  were  0(f- 
mitted  to  prove  in  joint  exoneration  of  the  Plainti^fi 
liability  upon  the  several  other  acceptances,  to  t:h 
amount  of  £5983  ISs.  Dividends  were  received  on 
both  proofs,  by  which  the  sum  proved  by  the  Pla.  A- 
tiff  was  reduced  to  £1840  16s.  6d.,  and  that  proi^^ed 
by  the  Bank  to  £5385  ds.  lOd.  amounting  in  all  ^^ 
£7226  58.  Ad.f  remaining  due  to  the  Plaintiff  from 
partnership. 
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The  joint  estate  bein^  insufficient  to  pay  any  Ar- 

tbef  dividend,  the  Assignees  under  tlie  Commission 

Sted  a  Bill,  on  behalf  of  themselves  and  all  other  the 

/otnt  creditors  of  the  partnership  who  should  come  in 

azKd  contribute,  against  the  present  Defendants  as  ex- 

ecrutors,  and  other  persons  having  beneficial  interests 

iMvider  the  will  of  Joshua  Knight ,  claiming  (among' 

»€:lier  things,)  to  be  paid  the  remainder  of  their  debts 

tt  of  the  real  and  personal  estate  of  the  Testator^ 

ter  payment  of  his  separate  creditors,  and  calling 

them  to  account  for  the  same. 


1817. 


Addis 

KlfI«HT« 


By  the  DcK^rce  at  the  Rolls,  on  the  26th  of  January ^ 
;  it  was  referred  to  the  Master  to  take  an  account 
the  partnership  debts,  and  it  was  ordered  that  the 
idue  of  the  Testator's  personal  estate,  after  pay- 
lent  of  his  separate  debts,  should  be  applied  in  pay*> 
nt  of  such  partnership  debts  as  should  remain  un* 
tisfied  after  applying  the  whole  partnership  estate 
liquidation  thereof,  and,  in  case  the  personal  es- 
«ite  should  prove  insufficient,  then  the  Testator's  real 
tate  was  declared  to  be  liable,  under  the  statute 
C^4i),  to  make  good  the  deficiency,  and  an  account 
^here^f  was  also  directed. 


til* 


Under  this  Decree,  the  PlaintiflF  proved  before  the 
Haster  the  balance  of  £1840  15^.  M,  remaining  due 
on  his  proof  under  the  commission ;  but,  depending 
upon  the  Bank  for  carrying  in  before  the  Master  the 
£S385  Qs.  10<f .,  which  was  the  balance  due  on  the 
^satisfied  acceptances,  in  further  exoneration  of  his 
Utility,  confined  his  proof  to  the  former  sum,  and 
^"^^  called  upon  by  the  Bank  to  pay,  and  had  since 
Actually  paid,  the  amount  of  those  acceptances. 

(q)  47  Gm/3.  "  for  the  more  effedoaliy  Becuring  lbepay« 
*"^t  of  tradeni' debU." 

I  4 
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Uikder  tbeae  cixcumsUnces,  the  Plaintiff^  bekjifiii* 
dabted  te  the  estate  of  Josbuu  Knight  £1465^  for  pmn 
ei|Mal  9MNiey  aad  interest  oft  his  bond^  claimed  aMfev 
off  for  that  amount  on  the  £1840  159.  6tf.  proveditf 
him ;  iHit  the  liastor  refused  to  admit  the  claim ;  9mA 
the  Plaintiff  ai'terwards,  understanding  that  it  waut 
the  intention  erf*  the  Defendants  (the  refNresentativflC 
of  Joshua  Knighi)  to  hiing  an  action  against  him  -cm 
the  bond^  filed  the  present  Bill,  by  which  he  prayncl 
an  iiyuncti^i  from  proceeding  on  the  bond^  and  a  de* 
daration  that  he  was  entitled  to  have  the  bond  and 
interest  deducted  from  or  set  off  aj^^ainst  the  £5385 
&.  lOdf.  doe  j&om  the  estate  of  Joshua  Knight ^  BJBkA 
to  receive  payment  or  satisfaction  in  respect  of  the/S&- 
sidue  oat  of  his  assets,  and  that  he  might  be  admit*- 
ted  to  prove  the  same  against,  or  be  directed  to  ble 
pidd  the  same  out  of,  the  said  assets  accordinriy; 
for  an  account,  if  necessary ;  and  that  the  bond  mif^t 
be  delivered  up  to  be  cancelled. 


The  Defendants,  by  their  answers,  submitted  vdie- 
ther  the  debt  due  from  the  joint  estate  to  the  Plaintiff 
was  Qt  was  not  a  debt  which  ought  to  be  considei^d 
due  from  and  payable  out  of  the  assets  of  Joskma 
Knight  only,  contending  that  the  debt  due  from  the 
Plaintiff  was  a  separate  debt  due  and  payable  to  the 
separate  estate  of  Joshua  Knight,  and  that  the  Plain- 
tiff was  not  entitled  to  set  off  the  bond-debt  and  in- 
terest against  the  said  sum  of  £5885  6s.  lOd.,  but 
OQght  to  pay  the  amount  of  principal  andnnterest  on 
the  bond,  upim  payment  whereof  he  would  be  enti- 
tled to  receive  his  dividend  upon  so  much  as  had  been 
actually  paid  by  him,  rateahly  with  the  other  creditors 

Hart  and  Rose,  for  the  Plaintiff. 

Admittuig  that  the  debt  secured  to  Joshua  Knighi 
by  the  Plaintiff's  bond  remained  due  at  law,  anA  miglit 
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iwo¥eied  by  the  representatires  of  Jodma  Knighi 
aa  action,  and  that  the  debt  due  from  the  joint  es* 
to  of  JJM&ifa  ffsuf  Edward  Knight  to  the  Plaintiff  was 
tiBgaisbed  at  law  as  against  Joshna  by  his  deatli, 
sarvived  against  Edward  only ;  contended  that 
nevertheless  remained  due  in  eqnity  against  the  as- 
ef  Joshua,  and  that  the  Plaintiff  had  a  right,  in 
Court  of  Equity,  to  be  relieved  against  legal  pio- 
at  the  suit  of  Joshua's  representatives^  while 
equitable  demand  remained  unsatisfied  ;  and,  ia 
pport  of  this  argument,  they  cited  Stephenson  v. 
^uwM{a\  Gray  w .  Chiswell  {b)f  Ex  parte  Quimtin 
vX  Ex  parte  Stephens  (df),  and  Ex  parte  Hanson  (e), 
Ueging  that  the  first-mentioned  case  established  the 
ine  for  which  they  contended,  and  that  its  prin- 
^^iple  was  not  contravened  by  any  of  the  later  'Aedr 
^*ioiis  referred  to. 


Kmaai^ 


Sir  S.  Romilly,  Leach,  and  Barber,  for  different 
I>efendants. 


The  Master  of  the  Rolls  : 

Upon  looking  into  the  cases  which  have  been  cited 
ix&  support  of  the  Plaintiff 's  demand,  that  of  Stephen- 
H^nY.CIiiswell(/),  is  the  only  one  which  I  find  to  be 
s^pplicable;  and,  in  the  result,  that  case  appears  to 
be  rather  against  the  claim  than  in  favour  of  it ;  for 
tile  demurrer  was  allowed.  The  cases  of  Ex  parte 
^^ephens  (9),  and  Exparte  Hanson  (A),  only  establish 
^^t,  und^  certain  circumstances,  there  may  be  a 
^et^off  in  Equity  when  there  can  be  none  at  Law.  But 


Ca)  3  Ves.  566. 
r*)  9Vc8.^1l8. 
Ccr)  3  Vc8.'248, 
C«0  It  Ves.  24. 
Ic)  12  VeiK  346.  and  see 
^  "Vca  232.     1   Rose,  156. 


and   Bradley    t.  Miller,    I 
Rose.  273. 

(/)  3  Ves.  566. 

ig)  1  i  Ves.  24. 

{h)  12  Ves.  346. ' 


Itt 
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AbDfB 
V. 

Khioht. 


it  is  quite  clear  that>  as  at  Law  a  joint  cannot  be  set 
oS  against  a  separate  demand,  the  same  tale  prevafls 
in  Eqnity,  and  must  continue  to  prevail  so  long  a« 
the  present  system^  in  regard  to  joint  and  separate 
estates,  subsists. 


The  case  of  Ex  parte  Qaihtin  (a),  may  be  consi- 
dered as  an  exception ;  but  in  Ex  parte  Twogood(b), 
the  present  Lord  Chancellor  expresses  his  disappro* 
bation  of  that  decision. 

Itis  difficult  to  discover  what  was  the  precise  equity 
sought  in  the  case  of  Stephenson  v.  ChiswelL  Hie 
Plaintiffs  there  claimed  to  retain  their  own  debt  un- 
til they  should  be  divested  of  it  by  somebody  having 
a  better  right  to  it  than  themselves.  But  it  is  difficult 
to  say  what  they  would  have  considered  a  better  equity 
than  their  own.  Lord  Rosslyny  it  is  true,  uses  some 
expressions  which  appear  to  be  in  favour  of  the  pre- 
sent application;  but  the  demurrer  was  to  the  >vhoIe 
relief  sought,  and  its  being  allowed,  was  a  refusal  of 
that  relief  in  any  part  and  to  any  extent. 

According  to  the  scope  of  the  argument,  there  would 
be  hardly  any  rule  by  which  the  right  of  set-off  can 
be  ascertained.  The  criterion  of  set-off  is  supposed 
to  be  the  purpose  to  wbicli  the  debt  is  intended  to  be 
applied ;  since,  if  it  is  wanted  for  the  payment  of 
separate  creditors,  the  Plaintiff  does  not  pretend  any 
right  to  retain ;  he  claims  to  be  entitled  only  in  re- 
spect of  its  intended  application  to  the  payment  of 
joint  creditors.  But  he  is  not  called  upon  to  pay  this 
debt,  in  the  same  character  in  which  he  would  receive, 
as  a  joint  creditor.  His  right  is  not  co-extensive  with 
his  obligation.   His  obligation  is  to  pay  the  whole;  his 


(a)  3  Yes.  248. 


(6)  11  Vet.  617—619. 
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Ki^lit  ia  to  neceive  onljr*  a  part ;  namely,  bis  piopor- 
tiocutB  dividend  with  the  other  joint  creditors. 


•  I 


Sill  dismissed  with  costs,  (a) 

[Reg.  Lib.  A.  1816.  fo.  642.] 
(c)See  Devalues  y,  NobU,  Sle€ch*a  c9M7*   .Aiile»  fol.  i. 
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SMITH  V.  GARLAND. 

By  agreement  in  writing,  signed  by  both  patties, 
.  Smith  contracted  to  sell,  and  Garland  to  purchase,  an 
estate,  which  was  freehold  of  inheritance,  in  consi- 
deration of  £1700,  to  be  paid  on  executing  the  con- 
veyance. The  Bill  was  for  a  specific  performance  of 
this  agreement  by  the  Defendant  the  purchaser.  The 
answer  set  up  by  way  of  defence  that,  after  the  agree- 
ment was  entered  into,  and  before  the  delivery  of 
the  abstract,  the  Defendant  was  informed  that  a  good 
title  could  not  be  made,  by  reason  of  a  settlement  of 
which  no  notice  was  contained  in  the  abstract.  By 
Decree,  6th  August,  1814,  it  was  referred  to  the  Mas- 
ter  to  enquire  aud  state  whetlier  the  PlaintifT  could 
make  a  good  title ;  and  the  Master  reported  that  a 
good  title  could  be  made. 

On  Exceptions  to  the  Master's  Report,  the  princi- 
pal point  was,  that  by  indentures  dated  the  Idth  and 
16th  Jifne,  1810,  made  after  marriage,  in  considera- 
tion of  the  natural  love  and  aflection  which  he  bore 
to  his  wife  aud  four  children,  and  for  settling  the  es- 
tates  to  the  uses  therein-after  mentioned,  and  in  consi- 
deration of  10s.  paid  by  the  lessees  to  uses,  '^  and 


Rolls. 
Feb.  18-20. 

A  Coart  of 
Equity  will  not 
assist  a  vendor 
in  defeating  a 
prior  vqlantary 
settlement 
made  by  him- 
self. 

Purchaser  • 
objecting  to 
title  on  the 
ground  of  ft  vo- 
luntary settle- 
ment made  by 
the  vendor ;  a 

• 

Bill  for  specific 
performance  by 
the  vendor  was 
dismissed,  and 
an  exception  to 
the  Master's 
Report  approv- 
ing the  title 
allowed. 


Smith 
Gittim. 
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IB17.  lor  other  couideratioiLi/*  the  Plaintiff  wppfAateif 
granted,  andreleased,  theeslatt  in  qucation  lotlie  xtm 
of  himself  for  life,  with  remainder  to  the  use  of  hii^ 
wife  for  life ;  with  remainder  (as  to  part)  to  Us  eUest 
son  in  fee;  and  as  to  another  part,  to  his  second  son 
in  fee ;  and  as  to  a  third  part,  to  his  eldest  dangfater 
in  fee ;  and  as  to  the  residue,  to  his  youngest  dattgli- 
terimfee;  with  aproriso  for  sMrvifwsiHp,  and  with 
powers  to  the  father  to  appoint  other  uses  among  hhi 
children,  and  to  make  exchanges.  The  ground  of  ex-* 
ception  was,  that  the  Haintiff  could  not  ^ake  a  good 
title,  by  reason  that  the  settlement  was  in  all  eyents 

* 

binding  on  him  the  naintiff,  as  Settlor,  and  precluded 
him  from  selling  the  estate  in  question ;  that  as  a  va* 
luable  c<msideratidn  might  thereafter  be  shown,  it 
might  defeat  the  purchaser's  tide  if  e^er  be  had  eon* 
curred  with  the  Plaintiff  in  aToiding  the  settlem^it, 
under  the  statute ;  and  that  the  Court  will  not  assist 
a  seller  in  defeating  a  voluntary  settlement  made  by 
himself. 

Benyon  and  Sugden,  in  support  of  the  Exception* 

It  is  too  late  to  say  that  a  mere  voluntaiy  settle^' 
ment  is  not  void  against  a  purchaser,  even  with  no- 
tice ;  but,  although  the  settlement  is  apparently  vo- 
luntary, it  is  still  open  to^  proof  of  a  valuable  consi- 
deration having  been  given. — Rex  v.  Inhabitants  qf 
Scammonden  (a), — and  it  was  the  opinion  of  lAjitd 
Kenyan,  which  has  since  been  generally  acted  upon 
by  conveyancers,  that  a  purchaser  ought  not  to  be 
compelled  to  accept  a  title  so  circumstanced.    But 

(a)  3  T.  R.  474.      Rea  v.  133.    A  volunUry  deed  may 

ike  Inhabiianis  of  Lainden,  become  good  by  msUer  em 

8  T.  R.  379.    And  tee  Fer-  post  facto.     Sudg.  Vendors 

roriv.  Cherry,  2  Vera.  384  and  Piirchaiers,A43. 
Prodgere  v.  Ltmgkam,  I  Sid. 
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^bHB  ft  Court  of  Equity,  in  any  case,  assist  tlie  Set- 
-tf  or  Umself  m  defeating  his  own  vohintary  settle- 
entt    The  settlement  is  binding  on  him  who  made 
;  andj  so  far  fromstepping  out  of  its  way  to  defeat. 
Court  wiH  interpose  to  compel  the  execution  of 
3t,  in  fKTOor  of  a  meritorious  object.     Vernon  v.  Vet-' 
^wn  («),  Chring  v.  NoA  (b},  Kewstead  v.  Searles  (c), 
Burke  v.  Dawson,  {d)    The  case  of  Eveh/n  \.  TVm- 
pbar  (e)  is  not  an  authority  against  ns,  as  it  only  de- 
cides that  ft  purchaser,  though  widi  notice,  is  ndt 
bound  to  see  to  the  application  of  the  money ;  not 
that  the  Children  (who  were  the  objects  of  the  set^ 
Qenevt)  might  not  have  maintained  a  suit  against  the 
Settlor.    See  also  Leach  v.  Dean.  (/)    A  voluntary 
deed  may  be  made  good  by  many  subsequent  acts,' 
both  of  tile  Settlor  and  of  the  object  of  the  settle- 
;  and  Rodgersr.  Langham  (g)  has  been  foHow^ 
id  extemSed  in  many  later  cases.    Brown  y.  Gir* 
^er{K)i  Otorger.  MiWanke.  (t)    If  the  claimants  un- 
der the  settlement  had  mortgaged  the  property,  tiiaf 
*^¥Ould  have  made  it  good ;  and  here,  as  it  is  a  rever- 
sionary interest,  it  is  extremely  probable  that  it  may 
liave  been  mortgaged ;  and  it  is  a  fact  which  the  pur« 
<haser  has  no  means  of  ascertaining. 


1817. 


Bart  and  Iteald,  for  the  Master's  Report. 

A  Toluateer  would  sot  be  allowed,  as  against  m 
Purchaser,  to  set  up  a  setttemeat  by  matter  arising 


(a)2P.W.69i. 
(i;3Aik.  18& 

(c)  1  Aik.  265. 

(d)  Sdgd.    Vendors    Mid 
^BfcbtMrs^  047.    Reg.  lib^ 

J804.fo.l2l8.A.  See  Sloant 
V.  Cmdogan,  Sogd.  Yeadort 
in*  PttPobSMrs,  App.  Ko;  22. 

(e)  2  Bro.  CO.  14&   And 


'tee  18  Vet.  jun.  91.  where  the 
Lsrd  Ckanceihr  obsertes, 
that  the  printed  Reports  are 
very  imperfect 

If)  ICha.  Rep.78. 

(g)  1  Sid.  133, 

(A)  1  Vei.  8G2. 
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ex  pott /ado ;  and  there  was  safficieDt  nidence  -befive 
the  Master  that  there  existed  no  valuable  conskteia- 
tion  for  the  settlement.  There  in  no  distinction 
between  a  settlement  without  any  consideration  aad 
where  the  consideratioD  is  merely  meritoooos.  J3m 
V.  Manning  (a).  In  Ferrars  v.  Cherry  (b),  the  pur- 
chaser was  put  apon  an  enquiry,  whether  there  bad 
been  articles  prior  to  the  marriage ;  and  Lord  Hard*- 
wicke,  in  obsernng  upon  that  case,  sars,  the  Repeat 
ter  was  mistaken— that  he  inciined  to  ibiak  it  was  left 
DBcertain  on  the  face  of  the  settlement,  whether  U 
•K^a  made  before  marriage  or  not ;  and  he  denied  itB 
aulhoriity  (c).  In  BuckU  v.  MUduU  ((/),  the  contract 
had  been  made  with  the  express  view  of  getting  li^ 
of  the  settlement ;  and  there  was  a  meritorious  coa< 
sideration  for  the  settlement;  but  a  specific  pcrfor*. 
nance  was  decreed.  In  this  case,  the  Ploiutiflf  doei^ 
not  come  into  Court  to  set  aside  the  settlement,  Ut 
has  no  occasion  to  do  so,  the  settlement  being  abso- 
lutely void  by  the  statute. 

\The  Mastfji  of  the  Rolls.    Only  as  against  pur- 
chasers for  valuable  consideration.]  {e) 


To  set  up  this  deed  as  a  fijound  for  iton-peiTontiance 
of  the  a|!reemcnt  to  purchase,  would  tie  to  defeat  cre- 
ditors of  a  security  which  they  have  a  ri<;ht  to  rely 
on ;  and  that  was  the  principle  of  the  MS.  rase  in 
the  Exchequer,  dted  in  Doe  v.  Manning  (J). 

The  Mastbe  q/" /A€  Rolls  (stopping  the  reply): 
The  cases  referred  to  are  cases  in  which  the  pur- 


(«)  9  fast,  59. 

(6)  2  V«m.  384. 

(c)  In  Senhoute  v.  Earle, 
An>l>.  269.  But  lee  Sug- 
.rf«n'«  Vendor*  tod  Purohisarti 


(dj  18  VoB.  100.  Jlf«/- 
culfe  V.  Puletrlo/t,  1  VoS- 
uidB.  180. 

(e)  Stat.  37  EUs.  c  4.  ,  . 

(/)Aand<Htv.  Ckarkcaod, 
»Eaat,64,70.  ,      .;  . 
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chaser  was  Plaintiff,  and  arc  altogether  different  from 
a  case  where  the  Settlor  comes  into  this  Court  for  the 
pnrjyose  of  defeating  his  own  settlement.    A  purcha- 
ser bas  in  Equity  the  same  rights  as  at  Law,  under 
the  statute ;  and  the  voluntary  settlement,  as  against 
him,  cannot  stand.     But  the  party  who  inade  the  set- 
tlement-has no  dght  te  disturb  it;     As  against 'hinv^ 
^^^9  it  is  valid  and  binding.     A  Court  of  Equity  re- 
xstains  neutral  with  respect  to  it.    It  will  not  impede 
the  sale  by  which  he  seeks  to  get  rid-  of  it,  as  was  de- 
cided by  ThehoRD  Chancellor  in  the  case  of  Pul"' 
verioft  v.  Pulvertqft  (a) ;  but  neither  will  it  assist  him; 
It  wll  not  interfere  in  any  manner  respecting  it. 


127 


1817.. 


Smith 
Gablakii. 


.  :\      . 


'.         •  It'    .•; 


»»* 


*      •     "• 


'  7 


Xi  this  case*  there  is  no  party  before  the  Court  who 
^  ^m  object  of  the  provisions  of  the  statute.    The 
^^iidor  is  not  within  the  contemplation  of  the  statute, 
purchaser  might  claim  the  benefit  of  it ;  but  he 
not— he  repudiates  it.    As  between  the  Settlor, 
the  objects  of  the  settlement,,! it  is  a  perfectly 
^^  ^f£Ung  settlement ;  iand  the  Plaintiff  has  na  ground 
Ltever  for  the  relief  he  prays. 


ception  allowed.    Bill  dismissed,  without  costs.] 

Reg.  Lib.  B.  834. 
(a)  18  Yes.  84. 


:  -*.. 
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Rolls. 

Tetlaior  by 
Will  charges 
all  his  estates 
with  payment 
of  debts,  and 
jnakes  his  son 
rasidaary  de- 
visee; after- 
wards purchases 
copyholds 
which  are  duly 
surrendered  to 
the  nse  of  his 
will,  and  by 
codicil  devises 
those  copyholds 
to  his  son  in 
fee. 

The  codicil 
held  a  republi- 
cation of  the 
will  so  as  to 
subject  tl^ost; 
copyholds  to 
the  payment 
of  debts. 


ROWLEY  V.  EYTON. 

Thomas  EYTON  made  Us  WUI,  daly  execMed 
to  pass  real  estates,  in  the  words  fbHawinff : — '*  I 
order  and  direct  that  all  my  jast  debts  and  funeial 
expences  shall  be  in  the  first  place  paid  and  diii^ 
charged^  and  with  tbe  payment  thereof  I  charge  aA 
my  itel  and  personal  estaite.  I  appoint  my  son 
Thomat  Eytmi  sole  executor  of  this  my  will>  and 
I  give  and  bequeath  unta  my  said  son  all  the  resi- 
due of  my  estate  and  property  both  real  and  per^ 
^'  sonal  ofver  which  i  hare  any  disposing  power.'^ 


€t 


€< 


€€ 


a 


€€ 


i€ 


(S 


t€ 


a 


After  makiag  his  wiU,  tbe  Testator  purchased 
yeral  copyhold  eatates  held  of  the  manor  of  Wroeh^ 
wardbn^  which  he  smrrendered  "  to  such  usea  as  he 
^  should  by  will  or  any  codicil  thereto  appoint ;"  and 
he  subsequently  made  a  codidl  to  his  will,  also  duly 
executed  to  pass  real  estates^  in  the  words  ii)llo>\>ng  : 
I  hereby  give,  devise,  and  bctpieath  unto  my  son 
Thomas  Eyton  and  his  heirs  for  ever,  all  my  copy- 
*'  hold  estates  witTiin  the  manor  of  WrockwardineS* 

The  Testator  died  after  making  this  codicil,  leav- 
ing his  son  Thomas  Eyton  his  heir  at  law,  and  heir  ac- 
cording  to  the  custom  of  the  manor. 

A  Creditors'  Bill  was  filed  agamst  Thomas  Eyton 
the  son,  to  make  the  after-purchased  copyliolflb  sub- 
ject to  the  payment  of  the  Testator's  debts. 

The  question  was,  whether  the  codicil  was  a  repub- 
lication of  the  will. 


CASES  IN  CHANCERY* 

Sir  S.  Ramilly  and  Harrison,  for  the  Plaintiff* 

JBenyon  and  Heys  for  the  Defendant, 

Contended,  that  the  after-purchased  estates  being 

specifically  devised  by  the  codicil,  made  it  a  case  of 

(^^K.€:eption  from  the  general  role.  JBamesY.  CmwtijaL^ 

Jpigoti  Y.  Walkr  (b),  and  GoodtUle  v.  Meredith  (c^ 

cited. 
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The  Master  of  the  Rolls,  i/vithont  hearing  the 

i|^ly,  decided  that  the  codicil  was  a  republication  of 

the  will,  so  as  to  make  the  after-purchased  estates 

subject  to  the  devise  for  payment  of  debts ;  and  h* 

decreed  accordingly. 

[Reg.  lab.  1616.  fo.  690.] 


(a)   I  Vei.  Jan.   486.    4 
*o.C.C.2. 

(^)7Ves.98. 


(c)2M.  &S.5.  AndsM 
Hulme  v.  Heygate,  ante,  TOl. 
i.385. 


^^i-.n. 
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RoLL^.  MASSEY  V.  HUDSON. 

Feb.  25.  27. 28. 

Devise  of  an  ThOMAS  WILKINSON  Aevif^eA  to  his  wi 
estate,  charged  life,  and  after  her  death  to  John  Power y  in  fee,  cfa 
with  two  seve-  with  an  annuity  of  £86  to  Elizabeth  Power ^  foi 
fal  Legacies  "  snbject  also  to  and  chargeable  with  the  foll< 
to  A.  and  B. ;  payments^,  t.  e.  £900  to  Edward  Power,  to  be  p 
and  in  case  A.  \am,  his  executors,  administrators,  or  assigns,  ^ 
or  B.  die  with-  twelve  months  after  the  death  of  Elizabeth,  in 
oot  lawful  issue,  she  shall  happen  to  survive  my  wife,  with  in 

Th*^*  ^a""^^    ^^  ^  ^^  *^^^'  ^^^^^  *®  ^^**^  ^^  ^^®  ^^^^  ^'^^ 
,  and  the  further  sum  of  £300  to  Virginia  Power. 

legacies  to  go  .■■       i.       .  ,    .   . 

.    ..  paid  to  her,  ber  executors,  administrators,  or  as 

to  the  survivor,  '^  •         ^  ^ 

lib  executors  within  twelve  months  after  the  decease  of  Elizi 
&c.  A.  dies  ^^  ^^^®  ^^^  ®^^^  Elizabeth  shall  happen  to  survi 
withoni  issue  wife,  with  interest  at  £4  per  cent,  from  the  de; 
in  the  Testa-  the  said  Elizabeth.  And  I  do  hereby  order  and  d 
tor's  life-time,  thatin  case  the  said  Edward  Power  or  Virginia  P 
Held,  the  lie-  bhall  die  without  lawful  issue,  then  the  whole  c 
gacy  lapsed,  the  said  several  sums  of  £300  and  £300  shall  go  ai 
contingency  on  paid  unto  the  survivor  of  them,  his  or  her  execi 
which  it  was  administrators,  or  assigns.'*  And  he  appointe 
given  over  be-  wife  executrix, 
ing  too  remote. 

Qwere,  if 
it  bad  been  to  the  survivor  only, and  not  to  bis  executors,  &c.  in  which 
ease  it  seems  that  the  survivor  might  have  taken,  as  a  personal  benefii 
the  failure  of  issue  being  construed  to  tye  restricted  to  a  dying  withoul 
issue  in  his  life-time. 

Qucere,9\HO,  if  the  limitation  over  had  been  immediate  on  the  death  ; 
in  which  case  it  seems  that  it  wovid  have  vested  in  the  survivor,  and 
not  have  lapsed  by  the  death  of  A.  in  the  Testator's  life-time. 

,£300  to  A,  to  be  paid  to  him,  his  executors,  &c.  within  12  months 
after  the  death  of  B,  in  case  B.  shall  happen  to  survive  my  wife.  The 
latter  words  construed  with  reference  only  to  the  time  of  payment,  and 
not  to  make  void  the  legacy,  B.  ha? iog  died  in  the  life-time  of  the 
Testator's  wife. 
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Idward  Power  died  in  the  Testator's  life-timfe, 
'earing  a  widow,  but  no  issue.    Elizabeth  Power 
ftlso  died  in  the  Testator's  life-time. 

Virginia  Power  surviyed  the  Testator,  and  inarri^ 
Jif€is8ey,  who  died  in  his  wife's  life-time,  intestate  as 
te  the  two  le^cies  of  £300  and  £800.  His  widow 
Ia.te  Virginia  Power,  died  in  1803,  (leaving  the  Testa- 
'tor's  widow,)  and  left  issue,  the  Plaintiff,  to  whom 
she  beqeathed  all  her  property,  and  appointed  the 
Xlefendant  Hudson,  her  executor. 


1817. 


John  Power,  the  reversioner  named  in  the  will,  also 
died  in  the  life-time  of  the  Testator's  widow  ;  upon 
^^^hose  death,  in  1813,  Hudson,  (the  executor  Of  Vir^ 
^inia  Power),  purchased  the  estate  which  was  charge 
•d  by  the  will  of  the  Testator  with  these  several 
psiyments. 


As  to  the  construction  of  the  will,  it  was  coa*^ 
'tonded  on  the  part  of  the  Plaintiff,  that  the  words, 
^^  incase,  Elizabeth  shall  survive  ray  wife,"  did  not 
oc%nstitue  the  condition  on  which  the  legacies  were  to 
become  payable;  but  only  related  to  the  time  of 
Rayment,  which  was  in  that  event,  to  be  postponed  to 
^^«  end  of  a  twelvemonth  after  the  decease  of  Eliza- 
^^^k.     And  this  construction  wis  held  by  His  Honor 

be  clearly  right,  stopping  the  reply  on  that  point. 


1?he  other  question  was  as  to  the  legacy  to  Edward 
^^^4)er;  whether  it  lapsed  by  the  death  of  Edward  ia 
Testator's  life-time,  or  passed  to  Virginia  by  vir- 
of  the  clause  of  survivorship. 


ell  and  Heald  for  the  Plaintiff. 


e  objection  is,  that  this  legacy  lapsed  by  the 
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MAfiftlY 


^Mtli  of  Edward  Power  in  the  Testator's  life 
Vt^t,  where  a  legacy  is  given  to  one  for  life,  w 
mainders  over,  or  legacies,  as  in  this  case,  to  twc 
benefit  of  survivorship,  the  death  of  the  first 
or  <4  one  oi  the  two  legatees,  in  the  life-time 
Testator,  will  not   defeat  the    interest    of  tl 
mainder-^iiian  or  survivor.  Wilting  v.  Bayne  (a) 
some  V.  Hickman  (h),  Perkins  v.  Micklethwayi 
Therefore,  Edward  having  died  without  issue 
Testator'$  life-time>  the  legacy  intended  for  En 
vested  in  Virginia  vls  the  sur\ivor,  unless  the 
tation  itself  should  be  considered  as  void,  the  1 
being  given  over  on  an  indefinite  failure  of 
But  as  to  that,  see  Hughes  v.  Sayer  (d),  Nich 
Skinner  (e),  King  v.  Withers  (/),  and  Barlow  \ 
ier  (g). 


Sir  S.  Romilly,  and  Shadwelly  for  the  Defend; 

Supposing  the  legacies  to  have  vested,  the  1 
tion  over  is  void  as  being  too  remote.  If  th 
had  stopped  at  the  word  "  survivor,'*  it  won 
within  some  of  the  cases  which  have  establish 
exception  to  the  general  rule.  But  here  it  h 
the  survivor,  his  or  her  executors,  administrate 
assigns,*'  which  excludes  the  idea  of  a  person^ 
nefit,  and  necessarily  extends  it  to  an  indefinite  i 
of  issue.  In  Nicholts  v.  Skinner,  where  the 
were  "  to  the  survivor  and  his  heirs,"  and 
would  therefore  be  a  case  in  point  for  the  Pit 
supposing  it  to  be  a  complete  authority,  the  di 
tion  created  by  these  words  does  not  appear  tc 
been  adverted  to  in  the  argument,  and  the,  decit 
on  a  ground  which  appears  to  be  wholly  inc 


(a)  3  P.  W.  113. 

(b)  2  Vern.61l.3P.  W. 

114.  n. 
(c>lP.W.274. 


{d]  I  P.  W.  534. 
(e)  Pre.  Cha.  528, 
(/)Forr.  117. 
ig)  17  \es.479. 
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tent ;  besides  which,  the  report  of  the  case  is  extre- 
mely'imperfect. 

The  reasoning  inHughesy.  Say er  is  directly  at  rei*- 

liance  with  the  Plaintiff's  claim ;  going  on  the  pet'- 

sonal  ^oyment  intended  for  the  survivor^  which  be 

could  not  have  had  unless  he  were  aliVe  at  the  time 

of  the  contingency  happening.  It  therefore  establishes 

the  very  distinction  which  in  this  case  would  operate 

to  exclude  the  Plaintiff.   In  Beaticlerk  v.  Dormer  {a)g 

Lord  Hardwicke  held  the  gift  over  to  be  void^  the 

words  of  limitation  not  being  suffered  to  restram  the 

general  construction  of  a  dying  without  issue,  to  an 

indefinite  failure  of  issue.    There  indeed  the  limita- 

%ioin  oyer  was  not  to  the  survivor,  but  the  intention 

&n  favour  of  a  particular  individual  was  as  sttt^igly 

:xiiarkcd  as  if  that  word  had  been  used. 


1619. 


Ma#sIbt 


The  Master  cf  the  Rolls  : 
I  think  the  bequest  over  in  this  case  is  too  remote^ 
A  bequest  to  A.  after  the  death  of  B,  does  not  im- 
port that  A.  must  himself  live  to  receive  the  legacy. 
Die  interest  vests  at  the  death  of  the  Testator,  and  is 
transmissible  to  representatives  who  will  take  when* 
^\er  the  event  of  JB.'s  death  may  happen.     So,  if 
t)ie  bequest  be  to  il.  in  case  B.  shall  die  without  i^* 
^xie.    If  that  were  allowed  to  be  a  good  bequest, 
-4.*8  representatives  would  be  entitled  to  take  ht 
^^rliatever  time  the  issue  might  fail.      It  is  for  that 
'Reason  that  it  is  held  too  remote.    But  if  j1.  is  p^-^ 
^Kmally  to  take  the  legacy,  then  the  presumptien  U 
«tnmg  that  an  indefinite  failure  of  issue  could  not  M 
In  the  Testator's  contemplation. 

Prima  facie,  a  bequest  over  to  the  survivor  of  two 
persons,  after  the  death  of  one  without  issue,  for- 

(^)9Aik.d08/ 
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V. 


HcDsota. 


nishes  this  presumption ;  for  it  will  be  intended  that 
the  survivor  was  meant  individually  and  personaUy 
to  enjoy  the  legacy,  and  not  merely  to  take  a  vested 
interest^  which  might  or  might  not  be  accompani^ 
by  actual  possession.    For,  if  the  survivorship  be 
necessary  only  to  vest  the  interest,  and  to  render  it 
transmissible,  the  objection  of  remoteness  is  not  at  all 
obviated,  and  the  restrictive  presumption  does^  not 
arise.    Now,    the  addition  of  the  words  "  execu- 
tors, administrators,  or  assigns,"  excludes  the  pre- 
sumption that  it  was  a  mere  personal  benefit  that 
was  intended  for  the  survivor.    For>   though  there 
should  be  no  such  failure  of  issue  as  would  enable 
him  personally  to  take,  yet  his  representatives  would 
be  entitied  to  claim  in  his  right  whensoever  the  failure 
of  issue  should  happen.*    I  cannot,  therefore,  acqui- 
esce in  the  decision,  as  reported,  in  NichoUs  v.  Skin-^ 
ner,  asitisrepugnantto  the  very  principle  on  which 
it  professes  to  proceed.    For,  how  could  it  be  said 
that,  as  the  will  was  worded,  it  must  be  a  dying  with* 
out  issue  in  such  a  manner  as  that  the  survivor  might 
take  ?    Try  it  by  this  test.     Suppose  a  bequest  over 
after  an  indefinite  failure  of  issue  were  good,  and  that 
the  issue  of  the  person  first  dying  were  not  to  fail  for 
fifty  years  after  the  death  of  the  survivor ;  how  could 
the  claim  of  his  representatives  at  that  period  be  ex« 
eluded  ?    They  would  say.  Our  Testator  was  the  sur- 
vivor ;  he  therefore  took  a  vested  interest  in  the  legacy^ 
and  the  event  has  now  happened  on  which  it  was  given 
to  him.    Could  it  b^  said  that  the  legacy  was  personal 
to  the  individual,  and  that,  if  he  himself  did  not  live 
till  it  could  vest  in  possession,  nobody  could  claim  m 
the  character  of  his  representative  ?    The  answ^ 
would  be,  that  by  the  express  words  of  the  will  it  is 
^ven  to  him  and  his  representatives.    It  is  therefore 
not  a  personal  but  a  transmissible  interest,  and  con- 
lequentiy  the  ground  iails  on  wluch  alone  the  wordd 
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*'  6ying  without  issue/'  could  have  received  a  re- 
sstricted  interpretation. 

Decree  for  the  Defendant  to  pay  to  the  Plaintiff  his 
osts  of  the  suit.  The  Plaintiff  entitled  to  the  legacy 
£300  bequeathed  to  Virginia  Power,  which  was 
directed  to  be  raised  by  sale  of  a  sufficient  part  of 
^he  real  estate.  The  legacy  to  Edward  Power  was 
declared  to  have  lapsed. 


1817. 


Massrt 

V, 

Hui>«ov. 


On  a  following  day,  His  Honor  said,  that  on  cost- 
ing the  report  of  Nicholls  v.  Skinner  with  the  Re- 
Sister's  book,  he  found  the  case  had  been  wholly  mis- 
^o  presented  ;  it  being  in  the  report  supposed  that  one 
"^^f^the  children  had  died,  and  that  the  question  arose, 
the  death  of  that  child  without  issue,  as  to  the  in- 
rest  of  the  survivors ;  whereas  the  true  facts  of  the 
<^^se  were  as  follows :    * 


March  3. 


Reg.  Lib.  1719.  B,  fo.  522, 

^ohn  Nicholls  by  his  wjjll  devised  to  his  three  chil* 

ren(whom  he  named  executors,)  all  his  moiety  of  a 

'Certain  messuage  and  tenement,  &c.  and  gave  to  them 

bis £2800  capital  stock  in  the  bank,  with  Reproduce 

^tJiereof,  to  be  equally  divided  among  them,  share  and 

share  alike,  and  to  be  paid  to  them  by  his  Trustees, 

C^rein  named)  at  their  respective  ages  of  twenty-one, 

^'r  days  of  marriage ;  and,  if  any  of  them  should  die 

^^^fiHe  that  age  or  marriage,  or  if  any  of  them  should 

''^e  without  issue,  then  the  share  or  shares  <rf  him  or 

^^^m  so  d3^ng,  to  go  to  the  survivors  or  survivor,  and 

tUeir  heirs  ;  and  he  appointed  the  several  persons 

L^erein  named  as  Trustees  and  Overseers  of  his  will, 

^^t^n  special  trust  to  receive  the  said  £2800  stock, 

the  produce  thereof,  for  the  uses  before-mentioned* 
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The  eldest  son^  on  attaining  seventeen,  prored  the 
will ;  and  having  afterwards  married,  while  yet  un* 
der  21,  filed  a  Bill  against  the  two  younger  children 
and  the  Trustees,  insisting  that,  on  the  event  of  his 
marriage,  his  share  had  become  payable,  and  praying 
an  accoant,  and  to  be  paid  accordingly. 

The  Trustees,  by  their  answer,  admitted  th^t  the 
Plaintiff  was  not  entitled,  until  he  attained  twentj- 
one,  to  have  the  possession  or  management  of 
any  more  than  the  interest  of  his  share ;  the  will 
directing  that,  in  case  of  the  death  of  any  of  the 
children  without  issue,  his  or  their  share  or  shades 
should  go  to  the  survivors  or  survivor. 

The  Decree  was  for  an  account;  and  that  the 
Plaintiff's  share  of  the  rents  and  profits  of  the  real 
estate,  as  well  as  of  the  residue  of  the  personal  es- 
tate, be  brought  before  the  Master  to  be  by  him  placed 
out  at  interest  on  such  security  as  he  should  approve, 
for  the  Plaintiff's  benefit,  till  he  should  attain  twenty* 
one ;  the  interest  thereof,  together  with  the  said  rents 
and  profits  to  be  paid  to  him  in  the  mean-time.  Aody 
as  to  the  Bank  Stock,  the  same  to  remain  as  it  then 
did ;  and  the  Plaintiff,  on  attaining  twenty-one,  to 
have  one  third  of  the  said  stock,  and  the  prodaoe 
thereof. 


From  this  it  is  evident  that  the  question  was  rais- 
ed, as  to  the  survivorship,  and  that  the  bequest  over 
on  failure  of  issue  was  treated  as  a  void  bequest ; 
since,  on  attaining  twenty-one,  the  Plaintiff  was  to 
have  his  third  part  ccmveyed  to  him  absolutely.  So 
far,  therefore,  firom  clashing  with  the  authorities  fol- 
lowed in  the  present  case,  it  is  an  additional  aatlio^ 
lity  im  &vour  of  the  decision. 
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CHRISTIE  V.  CRAIG  and  Others. 


Feb.  27. 


kSIR  Samuel  RomiUy  moyed,  on  the  part  of  the  Plain- 
ttflr,  a  part-owner,  for  an  injunction  to  restrain  the      inf anction  td 
sailing  of  a  ship,  unless  upon  security  given  by  the  restrain  the  sail- 
Xkefendants,  the  other  part-owners,  to  the  amount  of  ing  of  a  ship 
•liis  share.    It  appeared  that  the  ship  was  intended  to  upon  the  v^^ 
Aail  the  next  day,  and  the  affidavit  in  support  of  the  cation  ofapdrt^ 
-motion  did  not  state  any  circumstances  which  might  owner,  refused  J 
Sia,Te  accounted  for  the  Plaintiff's  delay  in  applying  ;  where  the  ship 
l>iit  it  was  nevertheless  urged  that,  as  all  the  Defend-  ^m  hitended  to 
«Ui.ts  must  be  taken  to  have  known  of  the  rule  by  which  **'*  '**®  ^**^ 
X»curt-owners  are  bound,  viz.  not  to  send  a  ship  to  sea  ^^^'  ^^^  ^  "'^ 
^^i^ainat  the  consent  of  the  other  part-owners,  without        «PP««|'    y 
Stiring  accurity,  they  had  no  right  to  object.  theaffidavitfilei 

in  support  of  the 

The  Lord  Chancellor,  however,  said,  that  the    ^ 
-^^^^  there  were  any 

^^laintiffcame  too  late,  just  as  the  ship  was  about  to    . 

scdl ;  and  that  he  would  make  no  order,  at  least  with-  ^^  account  for 
€>iit  knowing  what  opportunity  the  party  might  have  the  PIaintiff*8 
Imad  of  coming  sooner,  when  he  had  lain  by  till  after  j^|^y  j^  apply* 
oiiarter-parties  were  made,  exposing  the  Defendants  jq^, 
^^  the  risk  of  demurrage,  and  other  like  consequences. 

Tio  Order  was  made. 


18B  CASES  IN  CHANCERY. 
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P^^  ^  MORGAN  V.  SHAW. 

There  can  be  X  HE  Bill  was  for  the  specific  perfonnance  of  ai 

no  reference  of  agreement^  dated  the  S3d  of  December y  1813,  for  til< 

title»  except  purchase  by  the  Defendant  for  £9000  of  an  estat 

wbere.the  title  contracted  to  be  sold  by  the  Plaintiff,  '^  in  as  large  an^ 

onl^  is  in  dis-  ample  a  manner  as  the  same  was  then  occupied  by  th< 

P«^  Plaintiff's  tenant ;  by  which  the  sura  of  £100  was  t 

Generally,  jj^  pj^^j  immediately  by  way  of  deposit ;  the  Plaintil 

a  porcbaser  ^^  deliver  an  abstract  on  or  before  the  1st  of  Morel 

tball  not  be  jg^^^  ^^^  ^^  deduce  the  title  at  his  own  expense ;  an 

on  or  before  the  24th  of  Jtm«  following,  on  receivla 

/  ,  from  the  Defendant  the  remainder  of  his  purchase 

non  of  the  es-  ,  •    ,  ..    . 

dtok       money,  to  execute,  at  the  costs  and  charges  of  to 

liis  Durchaae-  Defendant,  a  proper  conveyance ;  the  Defendant  t 
money  •  biit  in  ^^^^  possession  of  part  of  the  premises  on  the  2d  o 
a  case  where  he  -'^^^'^^l^*  and  of  the  remainder  on  the  1st  of  May 
vaa  willing  to  ^^^  9  ^^^  ^^  '^^  provided  that,  if  by  reason  of  an; 
give  up  posses-  obstacle  (other  than  a  defect  of  title,  which  shoul< 
tlon,  which  he  not  be  cured  by  the  vendor  on  or  before  the  25th  c 
bad  taken  under  December y  1814,)  the  purchase  was  not  completed  o: 
the  agreement,  or  before  the  24th  of  June,  the  Defendant  should  pa 
and  It  was  a  interest  on  his  purchase-money  from  that  time — if  th 
question  whc-  purchase  was  not  completed  through  a  defect  of  titk 
Iber  these  was,  ^^^  Plaintiff  to  return  the  deposit— the  abstract  an 
or  no ,  a  su  agreement  to  be  laid  before  counsel  on  the  part  of  vei 
*k  'f^  ^rk  '  ^^^  ^^^  purchaser — and,  if  such  counsel  should  be  ■ 
,,       ^     J ,    opinion  tliat  no  good  title  could  be  made,  the  agr&« 

cei/or  refustd  to     ^  °  ^  o 

J  .     ment  to  be  void, 

order  payment 

of  the  purchase- 
money  into  '^^  deposit  was  paid,  possession  delivered,  aa 
Court.                ^^  abstract  sent  to  the  Defendant,  according  to  t= 

agreement.    The  abstract  was  laid  before  coonfis 
who  were  of  opinion,  that  a  good  title  could  not 
made.  *  The  Defendant  sent  to  the  Plaintiff  noticer 


The  Plaintiff  now  moved  for  a  reference  to  the  Mas-» 

^  to  enquire  whether  he  could  make  a  good  title  to 

^  estate;  and^  in  case  the  Defendant  should  refuse 

consent  to  such  reference^  then  that  he  might  within 

^<mth  pay  the  remainder  of  his  purchase-money  into 
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is,  and  that  the  agreement  was  consequently  at  an  1817. 

d,  on  the  20th  of  December,  1814. 

The  Defendant,  by  his  answer,  insisted  that  it  was 
e  intention  of  the  parties  to  the  agreement,  in  fixing 

36th  of  December,  1814,  as  the  time  for  complet- 
g  the  title,  that  the  agreement  should  fail  if  not  in 

t  respect  literally  fulfilled ;  and,  a  good  title  not 
.Ymg  been  made  by  that  time,  he  submitted  that  h^ 
as  wholly  released  from  the  agreement. 

After  the  Bill  was  filed,  the  title  was,  by  the  De- 
fendant's consent,  again  submitted  to  counsel,  but  on 
^^  express  stipulation  that,  if  not  approved,  the  agree- 
^■^ent  should  be  cancelled ;  and,  in  May  1815,  a  se- 
^^nd  opinion  was  given  against  the  title.  Subse- 
quently to  this,  further  evidence  was  furnished>  and 
"^^^  Plaintiff  filed  a  supplemental  Bill,  to  wjbdch  tbo 
defendant  put  in  an  answer,  insisting  on  various  acts 
^f  delay  jl>y  the  Plaintiff  in  making  out  his  title ;  that^ 
^<^  allowing  a  further  opinion  to  be  taken,  he  (the  Dp- 
fendant)  had  intended  only  to  give  reasonable  time, 
^Jxd  not  to  keep  the  contract  always  on  foot ;  a|id  that« 
^K<mder  the  circumstances,  be  was  fully  justified  in  re- 
fo^sing  to  complete  the  contract. 

The  Defendant  had  repeatedly  offered,  both  before 
^^^Kid  after  the  second  opinion  was  taken,  to  give  up 
^^^Dssession  of  the  estate,  and  pay  a  fair  rent  for  the 
le  that  he  had  continued  in  possession. 


110  CASES  IN  CHANCBRY. 

I8I7.  Hart,  in  support  of  the  motion. 

*  0 

Morgan  Sir  Samuel  Romilly,  and  Heald,  contr^, 

Ccmtended^  that  there  was  no  instance  of  a  refer* 
ence  upon  title>  except  where  nothing  but  the  ]Litk 
was  in  dispute ;  and  that^  in  tlie  present  case»  it  wal 
a  question  whether  there  was  any  subsisting  oontnuet 
With  regard  to  the  payment  of  the  purchase-moae] 
into  Courts  there  was  no  ground  for  it^  if  no  subsist 
ing  contract,  and  the  Defendant  not  in  possessimij 
and  they  argued  that,  having  offered  to  deliver  up  ttie 
estate^  although  the  Plaintiff  had  refused  to  accept 
the  offer,  he  could  not,  for  the  purpose  of  such  an 
application,  be  considered  as  in  possession  at  all. 

TheLoRj}  Chancellor: 

Taking  this  case  at  the  highest,  as  that  of  a  mo^ 
unwilling  purchaser,  there  is  nothing  in  the  terms  oi 
the  agreement  unreasonable  or  improper,  or  tiial 
ought  not  to  be  carried  strictly  into  execution.  The 
rule  is  quite  obstinate,  that  a  reference  of  title  can- 
not be  had  except  in  a  case  where  there  is  no  question 
but  of  title ;  and  this  must  be  the  rule ;  for  otherwisej 
we  should  fall  into  the  absurdity  of  having  the  Mais^ 
ter's  Report  upon  a  title,  and  a  subsequent  decisiiM 
that  there  is  no  subsisting  agreement.  I  will  not, 
however,  gathe  length  of  saying,  that  there  may  not 
be  a  case  of  fraudulent  allegation  sufficiently  strong 
to  form  an  exception  to  the  general  rule.  The  incK* 
nation  of  my  opinion  is  against  the  old  doctrine,  that 
time  is  in  no  case  of  the  essence  of  the  contract.  In 
this  case,  it  is  contended,  that  the  parties  meant  it 
should  be  so ;  and  that  is  a  question  which  can  only 
be  decided  at  the  hearing  of  the  cause.  With  regaid 
to  the  payment  of  the  purchase-money  into  Gcmft^ 
the  rule  is,  that  if  the  agreement  allowed  posseAnda 
to  be  tak^n  before  the  purchase  is  completed^  Hie 
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mere  fact  of  possession  is  not  a  sufficient  ground  for 

maJung  the  order,  without  further  circumstances.     In 

a  case  of  this  sort,  where  one  of  the  parties  insists 

that  the  bargain  is  at  an  end,  it  is  against  conscience 

that  he  ghonld  be  allowed  to  keep  his  purchase-moncy 

and  to  retain  possession  also.    But  here  the  Defend- 

M3M  took  possession  under  a  persuasion  that  the  con- 

tiact  was  capable  of  being  completed ;  and,  while,  it 

remains  doubtful  whether  it  cannot  still  be  completed, 

and  whether,   if  it  can,   the  Defendant  is  not  still 

bound  by  it,  I  cannot  order  the  purchase-money  to 

be  paid  into  Court  by  a  purchaser  who  is  willing  to 

give  up  possession. 


1817. 
Morgan 

Shaw. 


[Motion  refused,  with  costs.] 


JONES  V.  POWELL-   . 

\FinS  was  a  motion  by  the  next  friend  of  an  infant 
S^laintifF,  for  a  reference  to  the  Master  to  enquire  whe- 
Clmer  the  suit  he  had  instituted  was  for  the  infant's  be- 
■a«fit. 

Hiuldlestone,  in  support  of  the  motion. 
3lake,  contri. 

[The  Mastba  of  the  Rolls  said,  that  tlie  next 
"ieiid,  in  commencing  a  suit,  undertakes  on  his  own 
V^«ct  that  the  suit  he  has  so  f  ommcnced  is  for  the  be- 
^^£t  of  the  infant,  and  that  it  is  not  competent  for 
*^^^  to  apply  for  a  reference  to  determine  the  point. 


[Master  of 
the  Rolls  (or 
the  Lo&D 
Chancellok.} 
No  reference, 
upon  an  appli- 
cation by  the 
next  friend  of 
an  Infant,  to  see 
¥rliether  a  suit 
which  lie  him- 
s<^f  has  insti- 
tuted is  for  tie 
Infant's  benefit. 


*The  motion  was  refused. 
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March  14.  FARNSWORTH  v,  YEOMANS. 

Where  the  FtSHER  moved,  that  the  Defendant  might  have 
FUintifi;  by  an  three  weeks  fiirther  time  to  plead  answer  or  demur 
amended  Bill,  to  the  Plaintiffs  amended  Bill,  not  demnrring  alone, 
required  the  without  his  coming  under  the  usual  terms  (a),  under 
Defendant  to  ^^  foUowing  circumstances  :— 
answer  as  to 

certain  facts 

^,    .  The  amended  Bill  referred  to  certain  papers,  as  be- 

Qpon  tbe  in-  ,        ,     .       «      /.    »     -m   •     .«^      i     i   • 

e         ins:  then  placed  in  the  hands  of  the  Plaintms  clerk  in 
•pection  of  pa-        ^  ^ 

pers  sUted  to  be  Court,  to  the  intent  that  the  Defendant  might  examme 
left  bythePlain-  ^^  same  before  he  put  in  his  answer,  and  state  if  the 
tiff  in  the  hands  same  had  been  examined,  and  answer  certain  ques- 
of  his  clerk  in  tions  relating  thereto. 
Court,  tbe  De- 
fendant, having  Tbe  Defendant  appeared,  and  obtained  an  order 
obtained  one  for  a  month's  time  to  answer,  &c.  on  the  12th  of  Fe6- 
order  for  time,  ruary.  Previous  to  the  6th  of  Marchy  he  attended  at 
was  allowed,  on  the  seat  of  the  PlaintifTs  clerk  in  Court,  in  order  to  ex- 
affidavit,  that  amine  the  papers  referred  to,  when  the  clerk  in  Court 
the  papers  were  ^^^^  search  for  the  same,  but  could  not  find  them ;  and 
not  left  for  in-  g^^^j  ^^  ^^  Defendant,  that  they  had  not  been  left, 
^  which  information  the  Defendant  believed  to  be  true. 

^,  ,     J      ,       On  the  6th  of  JIfarcA,  the  Defend  ant's  solicitor  received 
that  order  ob- 
tained h  ^^^^^^  irom  the  Plaintiff's  solicitor  that  the  papers 

time  in  addition  ^^^^  lodged  in  the  hands  of  his  clerk  in  Court. 

without  preju- 
dice to  the  usual  Upon  affidavit  of  the  above  facts,  and  of  service  of 
order  on  a  se-  the  notice  of  motion,  no  person  appearing  on  behalf  of 
oond  applica- 
tion, after  that  (a)  See  Lord  Rosslyn's  amended  Bill,  the  Defendant 
additional  time  General  Order,  238  January^  do  consent  to  the  terms  ^here- 
was  expired.        j^g^  '    by  prescribed/'    4Bro.544. 

"  That,  on  a  second  appli-     Beames's  Orders,  p.  455. 
cation  for  time  to  answer  an 


CASES  IN  CHANCERY. 

the  Plaintiff^  The  Lord  Chancellor  ordered^  that, 
&s  the  papers  were  not  left  till  22  days  after  the  date 
of  the  first  order  for  time,  the  Defendant  should  have 
22  days  farther  time  to  plead  answer  or  demur,  not 
demurring  alone,  and  that  without  prejudice  to  his 
obtaining  the  usual  order  on  tenus  at  the  expiration 
of  the  22  days  aforesaid. 

[Reg.  Lib.  A.  1816.  fo.  1184.] 


143 

IB17. 
Far^sworth 

V. 

Yeomans. 


le  ATTORNEY-GENERAL,  at  the  Relation  of  the 
MAGISTRATES  of  BANFF,        Informant  ; 

AND 

HBWARD  STEWART,    HELEN    BOOTH,    and 
Others,  Dependants. 


Rolls. 
March  nth, 
^      1816. 

March  11  th, 
1817. 


m^AMES   WILSON,    by  his  Will  dated  2d  JuUj^      The  Statute 
\7T9dy  directed  his  executors  therein  named  to  dispose  ^^  Mortmain,  9 
olT  all  his  property  (consisting  of  real  and  personal)  ^^^-  ^-  ^*P-  ^• 

does  not  extend 

to  the  island  of 

Grenada,  in  the  West  Indies  ;  the  oftjectofthe  statute  being  wholly 

political ;  it  having  grown  out  of  local  circumstances,  and  beiug  in* 

tefided  to  ha?e  only  a  local  operation. 

Donations  tn^erviro^  in  Mortmain  are  not  prohibited  by  the  statute, 
but  regulated ;  the  statute  requiring  enrollment  in  the  Court  of  Chan- 
cery ;  by  which  is  meant  the  Court  of  Chancery^  in  England,  where 
there  is  an  ancient  office  for  the  enrollment  of  deeds ;  and  there  be- 
ing no  enrollment  offices  annexel^  to  the  Courts  of  Chancery  in  the 
colonies. 

Regolariy^  all  questions  of  title  to  land  in  the  colonies  are  to  be  de« 

cided,  in  the  6r6t  instance,  by  Courts  of  local  judicature,  froiu  which 

* 

an  appeal  lies  to  the  King  in  Council. 
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Attorn  BT- 
General 

V. 
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at  Grenada,  and  to  remit  the  net  proceeds  to  NeMtt 
and  Stewart,  in  London,  to  be  by  them  invested  m  the 
funds,  and  (after  the  death  of  certain  persons  thereia 
named,  who  were  to  enjoy  the  interest  for  their  re8|i«o- 
tive  lives,)  the  whole  stock  to  be  drawn  again  oatof  Hm 
funds,  and  romitted  to  the  Magistrates  of  Bof^,  ia 
North  Britain,  to  be  by  them  laid  out  as  a  charitable  fiuMi 
in  the  best  manner  possible,  and  to  remain  under  the 
directions  of  the  acting  magistrates  from  year  to  year. 

By  an  Order  made  on  the  hearing  of  the  cause,  it  was 
referred  to  the  Master  to  enquire  and  state  whether, 
according  to  the  laws  of  Grenada  in  force  on  the  4th 
of  October,  1799,  (the  date  of  the  testator's  deaths) 
real  estates  situate  in  the  said  island  might  be  devised 
to  charitable  uses. 


The  Master,  by  his  Report,  certified  the  following 
facts : — 

By  the  definitive  Treaty  of  Peace,  signed  on  the  lOfl) 
of  February,  1763,  the  island  (having  been  previously 
captured)  was  ceded  and  guaranteed  to  Great  Britain. 

The  King's  Proclamaticm,  dated  the  9th  of  October, 
1763,  after  reciting  that  the  American  territories  secured 
to  the  Crown  of  Great  Britain  by  the  said  treaty  had 
been  erected  into  four  separate  Governments,  one  d 
which  included  Grenada  ;  and  that  it  would  greatly  con- 
tribute to  the  speedy  settling  of  the  said  new  Govern- 
ments, that  his  Majesty's  subjects  should  be  informed  oi 
his  paternal  care  for  securing  the  liberties  and  pro- 
perties of  those  who  were  or  should  become  inhabi- 
tants thereof.  His  Majesty  had,  in  the  letters  patent 
by  which  the  ^aid  Grovemments  were  constitutedj 
given  express  power  and  direction  to  the  respec- 
tive governors  of  the  said  colonies  that,  as  soon 
as    the    state    and    circumstances    of   the    said 
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Colonies  would  admit,  they  should,  with  the  advice 
and  consent  of  the  members  of  the  Council,  summon 
general  assemblies  within  their  respective  Govern- 
ments as^therein  mentioned,  with  power  to  the  said 
Governors,  with  the  consent  of  the  council  and  re- 
presentatives  of  the  people  to  be  so  simunoned,  to 
Mke  and  ordain  laws,  statutes,  and  ordinances  for 
tlie  public  peace  and  welfare  of  the  said  colonies,  as 
tear  as  might  be  agreeable  to  the  laws  of  England, 
and  under  such  regulations  and  restrictions  as  were 
ased  in  other  colonies  ;  and,  in  the  mean  •  time,  and 
until  such  assemblies  could  be  called,  all  pprsonsin- 
Uabiting  in,  or  resorting  to,  the  said  colonies,  were  to 
confide  in  the  royal  protection  for  the  enjoyment  of  the 
benefit  of  the  laws  of  England,  for  which  purpose 
power  was  given  under  the  Great  Seal,  to  the  Gover** 
'  nors  of  the  said  colonies,   with  the  advice  of  the 
Council,  to  erect  courts  of  judicature  within  the  co- 
lonies for  bearing  and  determining  all  causes,  as  wel} 
^siminal  as  civil,  according  to  Uw  and  equity,  and 
^  near,  as  might  be  agreeable  to  the  law  of  England, 
^tb  liberty  of  appeal  to  the  King  in  Council  (a). 


1817. 

Attornbt- 
Genbrai^ 

t?. 
Stbwart. 


Inpursuance  of  this  proclamation,  legislative  assem* 

Uies  were  from  time  to  time  convened  in  the  govem- 

^^nt  of  which  the  island  of  Grenada  formed  part,  and 

*®veral  acts  passed  th^eby  ;  by  one  of  which,  dated 

^*»e20thof  Feiniary,  1770  (6),  after  reciting  thatdoubts 


C<t^  See  the  facts  relative 

^  ^He  establishment  and  po- 

lii' 

**^^  condition  of  Grenada 

^^ 

^British  colon y»  in  the 
l^^^rt  of  the  case  of  Camp- 
**<  r.  UaU,  1  Dough  204. 
C«)  Entitled^  '*  An  Act^  to 


d  an  Act  of  Parliament 

"Vol.  n.  L 


made  in  the  reign  of  the  late 
King  Charles  the  Second, 
entitled,  An  Act  for  the  pre^ 
vcntion  of  frauds  and  per^ 
jufies,  to  Grenada  and  the 
Grenadines,  and  to  enforce 
the  samp^ 

Sep  Smith's  coHeqii9j|i,  of 
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had  arisen  whether  the  Statute  of  Frauds  (29  Car.  3.) 
extended  to  the  islands  of  Gretutda  and  the  Greno- 
dines,  it  was  (to  the  end  that  such  doubts  might  be  en- 
tirely removed,  and  the  law  settled  and  known)  enact-' 
ed>  that  the  said  statute,  except  where  the  same  was 
altered,  or  it  was  otherwise  provided  for  by  any  acts 
of  the  said  islands  then  in  force,  should  be  extended 
to  and  adjudged  to  be  in  force  in  the  aforesaid  islands. 
But  it  did  not  appear  to  the  Master  that  any  act  had 
ever  been  passed  by  the  Legislative  Assembly  of  the 
said  islands,  or  the  government  including  the  same, 
adopting,  repealing,  altering,  or  in  any  manner  re- 
lating to,  the  act  of  the  9th  George  2d,  (commonly 
called  the  Mortmain  Act,)  except  as  the  same  was  or 
might  be  included  in  the  general  words  of  the  act  next 
mentioned. 


The  islands  were  captured  by  the  French  in  1779, 
and  restored  to  Great  Britain  at  the  peace  of  1788; 
and,  on  the  16th  of  March,  1784,  an  act  (a)  was 
passed  by  the  Legislative  Assembly  of  the  Govern- 
ment, entitled,  '*  An  act  for  removing  doubts  respect- 
ing the  laws  which  are  to  be  deemed  in  force  in  these 
islands  upon  their  restitution  to  the  Crown  of  Great 
Britain,"  whereby,  after  reciting  that  the  said  islands 
were  taken  by  the  arms  of  His  Most  Christian  Ma- 
jesty, on  the  4th  of  July,  1779,  and  the  French  laws 
and  Grovemmcnt  established  therein,  and  continued 
until  the  said  islands  were  restored  to  Great  Britain  ^ 
and  that  doubts  might  arise  whether,  and  how  far,  th^ 
laws  which  were  in  force  at  the  time  of  the  capture  were 


the  Laws  of  Grenada  (4to. 
1808),  p.  28.  No.  13. 

Mr.  Smith  was  chief  jastice 
of  Grenada,  wtkd  by  an  act  of 
Assembly,  passed  in  March, 
1809,  a  printed  copy  of  this 


book  is  declared  <'  to  be  legal 
evidence  in  all  courts  withfiB 
the  islands." 

(a)  Vide  5mtM's  laws 
Grenada,  p.  72.  No.  26. 
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absolutely  annihilated,  or  only  suspended^  daring  the 
continuance  of  the  war,  so  fts  to  revive  by  such  re- 
Atitution ;  it  wa^  enacted  that  all  such  parts  of  the 
common  law  of  England,  and  all  such  of  the  statutes 
and  act3  of  parliament,  as  were  in  force  while  the  is- 
lands formed  a  part  of  the  British  dominions,  should 
be  held  equally  in  force,  and  so  to  have  been  ever 
aiQce  the  restitution ;  and  that  the  said  colonial  act 
to  extend  the  statute  of  frauds  and  perjuries,  and  se- 
veral other  colonial  acts  therein  mentioned,  should 
be  thereby  revived,  and  be  in  the  same  force  as  before 
the  capture. 

By  another  act  of  the  Legislative  Assembly  (a), 
passed  on  the  29th  of  April,  1767,  entitletl,  "  An 
act  for  establishing  and  regulating  a  register's  ofiice>'* 
(which  is  one  of  the  acts  mentioned  to  be  revived  by 
the  foregoing,)  it  was  enacted,  that  all  deeds,  con- 
veyances, or  other  instruments  in  writing,  relating  to 
'ands  in  the  said  island,  should  be  duly  entered  and 
•^corded  in  the  register  office  of  the  island  within  the 
ttme  tbefein  specified  after  the  execution  thereof;  and 
*f  not  so  registered,  to  be  utterly  void,  unless  lost  at 
*^a  or  otherwise  intercepted ;  and  it  was  farther  enact- 
^^>  that  no  will,  devising  real  estates  in  the  said  is- 
*^nd,  should  be  in  future  allowed  to  be  pleaded  or  ad- 
**^^tted  as  evidence,  until  duly  proved  before  the  go- 
^^^orin  chief,  or  other  officer  therein  named,  and  re- 
^''ded  in  the  resrister's  office. 


*l 


^y  another  act  (6),  of  the  3d  of  April,  1770,  enti- 
^fl,  "  An  Act  to  explain  the  former,  and  which  is 


Ca)  Smith's  Laws  of  Gre- 

I,  p.  18.  No.  8. 
C^)  Smith's  Laws  of  Gre- 

i»  p.  28.  No.  14. 
Betides  the  above  Acts,  the 
^^^^Howifig  were   pointed  oot 


to  the  Master,  but  were  not 
adverted  to  in  bis  Report. 

1.  December  1. 1766.  "An 
Act  for  regulating  the  rate  of 
interest,''  &c.    {Smith,  p.  3.) 


1817. 


ArroaNEY- 
General 

V, 

Stewart. 
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also  included  in  the  act  of  1784  above  mentioned,  it 
was  enacted^  that  all  deeds  and  conveyances  made 
and  executed  in  the  island  might  be  registered  at  any 
time  after  the  making  and  executing  the  same>  and 
should  be  void  against  any  subsequent  purchaser,  fcc. 
for  valuable  consideration^  unless  registered  before 
the  registering  of  the  deed  under  which  such  purcha* 
ser^  8cc.  should  claim  ;  and  that  all  deeds,  8tc.  not 
executed  in  the  island,  and  not  recorded  within  the 
time  mentioned  in  the  former  act,  should  be  void  only 
against  such  subsequent  purchaser,  &c. 


Henry  Bridgewater,  Esquire,  late  chief  justice  of 
the  island,  by  his  affidavit  laid  before  the  said  Mas- 
ter, stated,  that  the  common  law  of  England,  and 
(with  the  exception  of  the  bankrupt  laws,  and  such 
cases  wherein  the  colonial  legislature  had  enacted 
provisions  of  their  own)  the  statute  law  of  England, 
and  of  Great  Britain,  previous  and  up  to  the  year 
1763/  were  generally  in  force  and  acted  upon  by  the 
respective  courts  of  judicature  in  the  island,  in  all 
cases  civil  as  well  as  criminal,  and  that  he  did  not 
collect,  during  his  practice  in  the  said  courts, 
question  to  have  arisen  upon  or  under  the  Acts  for 
straining  devises  in  mortmain,  but  that  in  his  juc^^ 
ment  and  belief  those  several  Acts  (except  such  as 
might  have  passed  since  1763)  did  constitute  a  part  of 
the  law  of  the  island. 


2.  December  23d,  1790. 
*'  An  Act  for  establishing  a 
Court  of  Common  Pleas,  &c." 
Clauses  1,  22,  40,  44,  76,  77, 
78.     {Smith,  p.  189.) 

3.  Another  Act  o( December 
1.  1766,  to  oblige  merchants 
to  tell  floor,  &c.  by  weight  or 
measure.    (5ifitM,p.  2.) 


4.  November  29tb,  1765. 
To  prevent  the  freqaenting 
of  taverns  by  sailors.  {Smith, 
p.  2.) 

In  neither  of  the  three  last 
mentioned  Acts  is  there  any 
reference  to  the  King's  pn>-> 
cUmalion  of  Oc/ofccr,  178&. 
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Upon  consideration  whereof^  the  Master  was  of  opi- 
xuon  that^  according  to  the  laws  of  Grenadain  force  on 
t^Me  4th  0[ October,  1799,  real  estates  situate  in  the  said 
ifliand  could  not  be  devised  by  will  to  charitable  uses. 

To  this  report  the  relators  took  an  exception^  "  For 
that  the  Master  ought  to  have  certified  either  that  by 
the  laws  of  the  island  in  force  at  the  said  period,  real 
estates  in  the  island  might  be  devised  to  charitable 
uses,  or  at  least  that  there  was  not  at  that  period  apy 
law  in  force  within  the  said  island  restraining  devises 
of  lands  to  charitable  uses,  or  rendering  the  same 
invalid." 

Hart  and  Home,  in  support  of  the  exception. 

The  proclamation  of  1763,  provides  for  the  adminis- 

^^^tion  of  justice  in  the  island,  only,  '^  jas  near  as 

jght  be,"  according  to  the  law  of  England,  and  un- 

the  meeting  of  a  General  Assembly  empowered  to 

^^ake  laws,  &c.  for  the  public  peace  and  welfare  of  the 

^^lony,  also,  "  as  near  as  might  be,"  to  the  law  of 

'^lie  mother-country.  From  this,  it  is  plain  that  it  was 

^^ever  meant  that  all  the  laws  of  England  were  to  be 

-c^dopted  in  Grenada;  and  the  only  sound  distinction 

%o  be  made,  is  between  such  as  afe  founded  in  gene- 

^bI,  and  in  local  policy.    The  interpretation  of  the 

^lithority  vested  in  the  Assembly  is,  that  they  are  to 

^act  laws,  as  near  as  might  be  to  the  laws  of  Bng- 

iand,  consistantly  with  the  particular  interests  of  the 

colony. 

It  is  not  easy  to  discover  on  what  the  Master  has 
founded  his  Report.  If  on  the  opinion  of  Mr.  Bridge^ 
^Pater,  it  is  too  much  to  have  admitted  such  an  infer* 
€ii€e  on  the  mere  judgement  of  an  individual  whose 
experience  appears  to  be  very  limited.  He  consi- 
ders the  law  of  England  as  in  force  in  the  colony,  on- 
^7  irith  the  exception  of  the  bankrupt  laws — that  is^ 

L3 


1^ 
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his  experiejice  had  taught  him  that  the  bankrupt  laws 
do  not  extend  to  the  island^  and  he  produces  this  ex- 
ception as  the  only  one  then  occurring  within  the  li- 
mits of  his  own  actual  knowledge.  But  if  he  had 
been  more  closely  examined,  or  questioned  viva  voce, 
other  instan(;es  must  have  occurred— enough  to  show 
that  the  law  of  the  mother-country  extends  to  the 
colony  only  so  far  as  is  conrenient.  Would  he 
have  found  that  the  law  of  tithes,  with  all  its  par- 
ticular exemptions  —  that  the  poor  laws  —  that  the 
rule  prohibiting  two  persons  being  in  partnership 
from  underwriting  the  same  policy  of  insurance  — 
were  in  force  there  ]  So,  with  regard  to  the  Mort- 
main Act  (a).  It  is  quite  clear  that  it  is  a  local 
statute ;  it  is  in  terms  expressed  to  be  so.  The 
legislature  found  the  grievance  complained  of  to 
operate  in  England  only,  and  therefore  specially  ex- 
cluded Scotland  from  the  operation  of  it,  and,  even 
ia  England,  excepted  the  great  schools  and  univer- 
sities. 


Then,  considering  the  mode  in  which  the  colony  has 
been  dealt  with,  it  will  cippear  that  it  never  w^as  in 
the  contemplation  of  the  colonial  legislature  to  adopt 
the  entire  law  of  England.  Suppose  that  Englandy^en 
occupied  by  a  foreign  force,  the  moment  that  force  h 
expelled,  the  old  laws  would  revive  without  the  neces- 
sity of  new  enactments .  In  point  of  fact,  it  was  thought::- 
necessary,  at  the  restoration,  to  give  force  to  the  act^ 
passed  during  Cromwell's  usurpation  by  positive  law  9 
but  nobody  ever  dreamed  of  an  act  to  restore  the  law^ 
which  were  in  existence  before  the  usurpation.  Now"^  - 
how  did  the  case  stand  with  respect  to  the  island  af^ 
Grenada  after  the  expulsion  of  the  French  ?    An  Act^ 

of  Assembly  was  immediately  passed,  ^^for  remov 

ing  doubts  with  respect  to  the  laws  which  were  to  b< 


(a)  29  Geo.  2. 
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deemed  in  force  at  the  restitution.'*  The  necessary 
inference  is^  that  it  was  not  thought  the  whole  Eng- 
lisklAw  was  in  force  in  the  island.  And  then  the 
Act  goes  on  to  recite  several  statutes  as  being  spe- 
cially revived. 

[nt«  Master  of  the  Rolls^ 

Do  you  mean  to  say,  that  there  is  no  law  in  Gre- 
nada  but  what  is  founded  on  the  Acts  of  the  colonial 
legislature  ?] 


1817. 

Attorney- 
General 

V. 

Stewart. 


No— We  do  not  dispute  that,   according  to  the 

spirit  of  the  royal  proclamation,  the  island  is  to  be 

C;ovemed  by  the  general  principles  of  the  law  of  Eng^ 

land,  independently  of  any  particular  anactments  of 

its  own  assembly.    3ut,  where  the  legislature  of  this 

country  has  thought  fit,  by  statute,  to  restrict  the 

common  law,  we  apprehend  that  the  colonies  must  be 

especially  named  in  such  statute,  or  else  the  statute 

itself  expresssly  adopted  by  the  colonial  legislature^ 

in  order  to  its  extending  to  them. 

Another  objection  is,  that  the  statute  of  mortmain 
Contains  .certain  provisions  which  cannot  be  carried 
into  effect  in  the  colonies,  requiring  enrolment  of  cer- 
tain instruments,  in  order  to  their  validity,  in  the  en- 
rolment office ;  and,   although  the  Master*s  Report 
cieems  to  proceed  on  the  ground  that  the  colonial  Acts 
^or  establishing  and  regulating  an  office  for  the  re- 
gistry of  deeds  have  obviated  this  difficulty,  the 
registration  prescribed  by  those  Acts  is  not  an  enrol- 
ment within  the  Mortmain  Act,  nor  in  any  manner 
intended  to  apply  to  it. 

Sir  S*  Romilly  and  Bell,  for  the  Master's  Report. 
This  case  involves  a  question  of  considerable  im- 
portance, but  of  no  great  difficulty. 


Ids 
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First,  Do  Che  laws  of  England  iprevail  generally  in 
the  island  of  Orenada?    The  case  of  Campbell  v. 
ffai/(a)/ha6  fully  settled  this  point,  notwitlistanding 
the  uncertainty  of  the  terms  of    the  proclamation. 
When  an  island  is  conquered,  it  becomes  at  that  in- 
stant subject  to  the  King's  dominion ;  and  here,  the 
proclamation  made  immediately  after  the  ce^sion^  en- 
joins that  until  the  meeting  of  a  General  Assembly, 
and  the  enactments  of  laws  by  that  Assembly*  for  the 
future  government  of  the  island,  justice  is  to  be  ad- 
ministered according  to  the  law  of  Eitgland — that  is 
to  say,  th^t  until  the  assembjy^should  think  proper  to 
make  any  variation,  and  in  all  rei^pects  in  which  no 
variation  should  be  made,  the  law  of  England  yf9LS 
to  prevail.     The  law  of  JBrt^&UM?,  therefore,  was 
to  oontinue  the  law  of  the  island, ''  as  near  as  might 
'  be,"  that  is,  in  all  cases  exce|>t  where  it  is  merely  for 
local  purposes,  not  only  until  the  meeting  of  the^as- 
sembly,  but  afterwards,  until  altered  by  the  acts  of  the 
.  assembly.    The  exception  in  the  case  of  the  bank- 
rupt laws  is  founded  on  the  peculiar  jurisdiction 
vested  in  the  Lord  Chancellor  of  England,  and  not 
transmissible  otherwise  than  by  some  special  provi- 
sion.   The  other  alleged  instances  of  exception  are 
enthrely  of  a  local  description. 


The  next  question  then  is,  whether  the  Mortmain 
Act  be  a  law  ot  general  policy,  or  merely  local  and 
peculiar  to  England.     The  only  argument  in  favour 
of  its  locality  is,  that  it  does  not  extend  to  Scotlandm, 
But  why  was  Scotland  excepted  ?  Because  that  part; 
of  the  island  is  governed  by  a  syst^n  of  laws  pecu^ 
liarly  its  own.    It  might,  besides,  have  been  consi^ 
dered  as  prejudical  to  the  interest  of  its  established 
church,  which  are  especially  protected  by  the  Act  o^ 
Union. 


(a)  1  Cowp.  204. 
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[Tie  Master  of  the  Bolls  : 

Thefe  is  no  occasioli  for  any  enactments  respect- 
g  wills  in  Scotland,  all  dispositions  of  a  testamen- 
ly  nature  there  being  donations,  inter  vivos*] 


Then,  if  the  exception  of  one  part  of  the  British 
minions  is  not  enough  to  render  the  statute  merely 
cal,  is  there  any  thing  in  the  policy  of  the  Act  it- 
ilf  that  should  confine  its  operation  to  England? 
e  preamble  recites  two  principal  objects  for  the  en- 
<;tment  —  first,  to  prevent  lands  from  being  thrown 
^t  of  circulation ;  secondly,  to  prevent  the  disinhe- 
ting  of  heirs  for  motives  of  superstition.  What  is 
ere  in  those  objects  that  is  not  equally  applicable 
the  West  India  islands  as  to  England  ?  Nay,  with 
S'cgard  to  the  first  object,  it  would  seem  to  be  of  more 
essential  importance  there  than  in  England  ;  because 
in  those  colonies,  the  land  partakes  so  much  more  of 
the  nature  of  mere  commercial  property.  Another 
'fea.son,  in  respect  of  policy,  for  the  operation  of  the 
A  ct  being  extended  to  the  island,  is  its  having  so 
lately  been  a  Roman  Catholic  colony. 

Then,  with  regard  to  the  question  of  enrolment, 
tlxe  statute  of  mortmain  only  requires  it  to  be  effected 
*•  in  the  High  Court  of  Chancery ;"  and  this  may  apply 
W3faally  to  the  Court  of  Chancery  in  the  colony.  The 
olyection,  that  there  is  no  enrolment  office  there,  is 
l^namaterial.    The  Lord  Chancellor  has  the  power  of 
Erecting  the  mode  of  making  enrolments.  The  enrol- 
nientoffice  here  appears  to  have  originally  constitut- 
^  a  part  of  the  court  itself,  which  is,  for  some  pur- 
poses, a  court  of  record.    [Mr.  Bell  said,  that  he  had 
^tely  had  occasion  to  look  into  the  circumstances  of 
*fce  origin  of  this  office,  and,  though  it  was  involved 
^  some  degree  of  obscurity,  he  believed  this  to  be 
^e  true  state  of  the  case.] 


1817. 
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The  exceptions  in  favour  of  schools  and  colleges 
still  less  prove  the  local  operations  of  the  statute ; 
these  being  institutions  of  a  peculiar  nature^  nothing 
analogous  to  \¥hich  exists  in  the  island  of  Grenada. 
Neither  do  the  Acts  of  the  colonial  legislature,  refer- 
red to  as  extending  the  operation  of  particular  sta- 
tutes to  the  colony,  at  all  go  the  length  of  showing 
that  no  part  of  our  statue  law  is  in  force  there, 
unless  it  be  specially  extended.  The  Act  of  the  20th 
of  February y  1770,  docs  not  enact  the  extention  of  the 
statute  of  frauds  to  the  island;  but  it  recites  that 
doubts  had  arisen,  and  must  be  taken  as  declaring  the 
law  to  be  so. 


[The  Master  of  tlie  Rolls, 

I  observe  that  the  proclamation  gives  an  authority 
to  the  governor  of  the  colony  to  establish  courts  of 
judicature.] 

Hart,  in  reply. 

To  establish  but  not  to  regulate.  That  is  left  to 
the  Assembly. 

There  is  a  general  principle  of  the  law  of  England 
applicable  to  its  colonies  —  that  whenever  a  new  co- 
lony is  planted,  the  law  of  the  mother-country  pre- 
vails, so  far  as  it  is  applicable  to  the  condition  of  the 
colony.  But  this  was  a.  conquered  colony,  and  de- 
pended entirely  for  the  laws  by  which  it  was  to  be 
governed  on  the  King's  proclamation.  This  procla- 
mation establishes  a  separate  legislature  for  the  co- 
lony, and  makes,  in  the  mean  while^  only  a  temporary, 
ad  m/enm,  provision  for  the  administration  of  justice. 
A  great  portion  of  the  law  of  this  country  is  of  uni- 
versal application:  but  other  portions  are  merely 
municipal  and  of  local  importance.  The  line  between 
them^  in  the  absence  of  positive  enactments,  can  on- 
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ly  b«  drawn  by  the  good  sense  of  the  judge  in  every 
instance  that  calls  lor  his  decision.  How  could  it  ever 
Aavc  been  a  matter  of  doubt  whether  the  po/icy  of  the 
sta.tute  of  frauds  extended  to  the  colonies.  The  mere 
i^oital  of  such  a  doubt  existing  is  plain  proof  that  the 
legislature  of  the  island  did  not  consider  the  rule  as 
of  universal  adoption ;  and  this  was  within  seven 
after  the  island  first  became  British  colony. 
le  Act  of  the  legislature  for  removing  those  doubts 
^^<3ii tains  in  itself  a  specific  enactment.    It  is  not,  as 
^Ir.  Bridgewater  apprehends  it  to  be,  the  proof  of  an 
"^itiiversal  proposition,  with  a  single  exception.  If  the 
'^.'^v  of  mortmain  were  of  general  policy,  and  if  such 
dispositions  ot    property  in  Scotland  must  be  by 
donation  inter  vivos,  and  not  by  will,  why  was  nbt 
"^1^^  statute  made  to  comprehend  donations  inter  vi- 
^o«  ?  That  it  was  riot  so,  is  a  proof  that  it  was  judg- 
^^  not  to  be  convenient  for  Scotland.  The  reasons  as- 
signed are  applicable  to  all  parts  of  the  British  domi- 
nions alike.     It  is  not  less  mischievous  to  the  public 
^l^at  a  Scotch,  than  that  an  English  heir  should  be  dis- 
-•^^^lierited.     Why,  then,  was  the  act  not  extended  to 
^^^otland?  Because  it  was  meant  to  correct  a  practi- 
^^^  local  mii^chief,  which  was  felt  in  one  part  of  the  is- 
^^md,  and  not  in  the  other.  TAr,BridgewaterAoes  not 
^^coUect  an  instance  of  a  devise  to  charitable  uses  in 
island  of  Grenada.  This  goes  to  explain  why  there 
ras  no  necessity  for  extending  the  law  to  Ihat  island. 


1817. 


Then,  in  what  manner  is  a  grant  in  the  colonies  to 
V>e  made  capable  of  enrolment  ?  The  Court  of  Chan- 
^3ery  here  has  an  enrolment  ofiice  incident  to  it,  and 
^m  officer  to  enrol,  with  authority  to  demand  fees,  and 
to  make  his  own  acts  available.    How  this  office  was 
first  created  does  not  appear.     It  is  a  mere  assump- 
tion of  fact  that  the  Lord  Chancellor  has  such  power 
90  ia  attributed  to  him^  with  respect  to  it. 
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March  11. 
1817. 


[The  Master  of  the  Rolls^ 

Is  tiiere  no  such  thing  as  enrolment  of  deeds  in  the 
colonies?] 

Hart.  There  are  offices  for  the  registration  of  deeds 
created  (in  this  instance)  by  the  acts  of  the  island*le- 
gislatnre,  which  are  noticed  in  the  Master's  Report. 
But  the  registration  there  made  is  only  for  the  purpose 
of  giving  notice  to  purchasers  and  incnmbrancers^ 
and  extends  no  further  (a). 


I%€  Master  of  the  Rolls  : 

The  question  in  this  case  is^  whether  a  real  estate, 
or  the  money  produced  by  the  .sale  of  a  real  estate, 
situated  in  the  island  of  Grenada,  can  be  legally  de- 
vised to  a  charitable  use.  That  is  a  question,  "^iih 
respect  to  which  no  Court  in  this  country  has  any  di- 
rect original  jurisdiction.  All  tides  to  land  are>  re- 
gularly to  be  decided  upon,  in  the  first  instance,  by 
the  courts  of  local  judicature,  from  whose  decision  an 
appeal  lies  to  His  Majesty  in  Council .  In  the  piiesent 
case,  however,  it  becomes  incidentally  necessary  to 
decide  the  question  here  ;  there  being  a  fund  in  Court 
which  is  the  produce  of  real  estates  in  Grenada,  and 


(a)  In  Rex  v.  Vaughan,  4 
Burr.  2500.  Lord  Mansfield 
says,  "  The  argument  is 
strong,  that  certain  statutes 
do  not  extend  to  Jamaica, 
though  enaeted  long  before 
that  isUid  belonged  to  the 
crown  of  England,  If  Ja- 
maica iras  a  conquest,  they 
iroulJ  retain  their  old  laws 
till  the  conqueror  thought  fit 
to  alter  them.  If  a  colony, 
these    statutes  are    positive 


regulations  of  justice,  not 
adapted  to  the  circumstanees 
of  new  colonies,  and  there- 
fore no  part  of  that  law  of 
England  which  every  colony 
from  necessity  is  supposed  to 
carry  with  them  at  their  first 
plantation.  No  Act  made 
after  a  colony  is  planted  is 
construed  to  extend  to  it 
without  express  words,  shew* 
ing  the  intention  of  the  legis* 
latnre  to  be  that  it  should." 
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which  mnst  be  differently  disposed  of,  according  as 
the  devise  shall  or  shall  not  be  held  to  be  valid.  It 
was  therefore  referred  to  the  Master  to  enquire  and 
state  to  the  Court,  whether,  according  to  the  laws  of 
the  island  of  Grenada^  in  force  at  the  time  of  the  Tes- 
tator's death,  real  estates  situated  in  that  island  might 
be  devised  to  charitable  nses.  The  Master,  as  I  have 
reason  to  believe,  had  much  doubt  upon  the  question, 
but  uhimately  reported  his  opinion  to  be,  that  such 
estates  could  not  be  so  devised. 


1817. 


To  this  Report  an  Exception  has  been  taken,  on 
the  merits  of  which  I  am  now  to  determine.    It  is  ad* 
mitted  that  there  is  no  particular  act  of  the  insular 
legislature,   restraining  devises  to  charitable  uses. 
The    assumed  ground  of  the  invalidity  of   such  a 
devise  is,  that  the  laws  of  England  are  in  force  in  the 
island  of  Grenada  and  that  the  statute  (a)  commonly 
called  the  Mortmain  Act  is,  as  a  part  of  the  law  of 
fji^/amf,  also  a  part  of  the  law  of  Grenada,  How  the 
law  of  England  became  the  law  of  the  island  of  Gre- 
nada  is  not  distinctly  stated .  Grenada  wks  a  conquer- 
ed colony  in  which  the  French  laws  prevailed  at  the  time 
of  the  conquest.    The  King  might  undoubtedly  abro- 
gate these,  and  substitute  the  laws  of  England  in  their 
place.  And  it  seems  to  be  supposed  that  this  was  dona 
by  the  proclamation  of  1763,  which  is  set  forth  in  the 
Report.    With  regard  to  three  of  the  four  governments 
to  which  this  proclamation  related,  viz.  East  Flo* 
^^^iday  West  Florida  and  Grenada,  I  am  not  awace 
%hat  any  controversy  as  to  the  effect  of  it  ever  arose, 
^eihaps  there  may  have  been,  with  respect  to  theln, 
other  acts  and  instraments  more  directly  expressive 
of  His  Majesty's  intention  to  introduce  the  JErigr- 
fish  laws.     But  as  to  the  fourth,  viz.  the  govern- 
ment of  Quebec,  which  was  included  in  the  same 


(a)  9  Geo.  2. 


t» 


CASES  11^  CHAXCERT. 


1817. 


proclamation,  and  where  it  must  Iu.ve  bad  the  same 
legal  eflfect  as  in  the  others,  it  became  a  matter  ct  great 
and  long  continued  discossion,  whether  the  laws  ot 
England  had  tfaerri>y  been  generally  introduced,  in 
abjogati(m  of  the  ancient  municipal  laws  of  the  coiuh* 
try.  In  a  Rep<nrt  made  by  the  Attorney  and  Solica* 
tor-general  in  1766,  little  other  dfect  was  ascribed  to 
this  proclamation  than  that  of  extending  to  the  inlia* 
bitants  of  Cafkida  the  benefit  of  the  criminal  law  of 
England  ;  and  those  learned  persons  were  of  opini<m 
that  the  English  laws  relating  to  the  descent,  aliena- 
tion, settlements,  and  incumbrances  of  real  estates^ 
and  to  the  distribution  of  personal  property  in  case 
of  intestacy,  could  not  be  considered  as  in  force  in 
that  country.  The  question,  however,  never  received 
any  judicial  decision. 


The  case  of  Campbell  v.  Hall  (a),  determined  no- 
thing as  to  the  effect  of  the  proclamation  in  introduc- 
ing the  laws  of  England  into  the  island  of  Grenada, 
All  it  decided  was,  that  the  King,  having  promised  to 
the  inhabitants  a  local  legislature,  and  having  by  his 
commission  to  the  governor  authorised  the  convoca- 
tion of  an  assembly,  could  not  afterwaids  impose  a 
tax  on  the  island,  or  exercise  any  legislative  autho- 
rity over  it. 


But,  in  whatsoever  way  the  English  law  may  have 
been  introduced  into  Grenada^  there  can  be  no  doubt 
that  it  was  the  received  and  acknowledged  law  of  the 
island.  For,  though  there  is  no  Ac}  of  Assembly  ex- 
pressly recognising  and  adopting  it,  there  are  Acta 
which  plainly  imply  that  it  was  considered  as  having 
been  recognised  and  adopted.  And,  in  the  courts  of 
judicature,  it  was  the  English  and  not  the  French  law 
that  was  administered  in  civil  as  well  as  in  criminal 
cases. 

(a)  1  Cowp.  204. 


CASES  IN  CHANCERY. 


im 


Dtorisf  the  American  war,  the  island  was  conquered 
tbe  French,  but  it  was  restored  to  Great  Britain  at 
L«  peace  of  1783.    After  the  restitution,  an  Act  was 
by  the  Assembly,  entitled,  *^  An  Act  for  re- 
.C3ving  doubts  respecting  the  laws  which  are  to  be 
^eitted  in  force,"  8cc.  (a)    This  does  not  mean  that 
liad  ever  been  ascertained  by  any  Act  of  Assembly, 
iw^liat  particular  portions  of  the  common  or  statute  law 
of*  England  were  to  be  received  in  Grenada,  but  it 
ii3ttplies,  what  was  undoubtedly  true,  that  all  the  laws 
c>f*  England  were  not,  and  could  not  possibly  be,  in 
'^rcc  there  or  in  any  other  colony.    What  Mr.  Justice 
^^d€ickstane  says  in  his  Commentaries,  with  respect  to 
*^C5ivly  settled  colonies,  is  in  a  great  degree  applica- 
ble to  any  colony  to  which  the  laws  of  England  may 
extended  (6). 


(r«)  Vide  ante.  Act  16  Mar. 

(A)  His  Honor  here  cited 
^^e   following  passage  in   his 

J  Ocl  ^meut : 

\   RIackst.  Comm.  Introd. 
§     4.  p.  100. 

'*  It  hath   ISeen  held,  that 

iT    «i.n  uninhabited  country  be 

^'i^^^overed    and    planted    by 

^^^^lish     subjects,     all    the 

^^''^lish  laws  then  in  being, 

^'^*ch    arc  the  birthright  of 

^*^^ry  subject  (I),  are  imme- 

di  lately  there  in  force.     But 

*  *^  ma^t  t>e  understood  with 

■^y  many  and  very  great  re- 

^^^tions.     Such     colonists 

^  with  them  only  so  much 

^He  English  law,  as  isap- 

^^^^i^le  to    their  own  situ- 


ation and  the  condition  of  an 
infant  colony  ;  such,  for  in- 
stance, as  the  general  rules 
of  inheritance,  and  of  pro- 
tection from  personal  in- 
juries. Tlie  artificial  refine- 
ments and  distinctions  inci- 
dent to  the  property  of  a 
great  and  commercial  people, 
the  laws  of  police  and  re- 
venue, (such  especially  as 
are  enforced  by  penalties,)  the 
mode  of  maintenance  for  the 
established  clergy,  the  juris- 
diction- of  spiritual  couris, 
and  a  multitude  of  other  pro- 
visions, ar?  neither  necessary 
nor  convenient  for  them,  and 
therefore  are  n^t  in  force. 
What  shall  be  admitted,  and 
what  rejected,  at  what  times. 


1817; 


Attorhey- 
Genbral 

SrswAflfr. 


(!)  2P.Wins.75. 
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Attorkst- 

GXNBRAL 

V. 

Stewart. 


It  is  evident  that  in  Grenada  it  mraa  not  conceived 
that  the  statute  law  of  England  had  anj  very  exten* 
sive  operation,  since  it  was  thought  matter  of  doubt 
¥diether  even  the  statute  of  frauds,  general  as  it  is  in 
most  of  its  provisions,  made  a  part  of  the  law  ctf  that 
island ;  an  Act  having  been  passed  on  purpose  to  de* 
clare  it  to  be  in  force  there. 


Whether  the  statute  of  mortmain  be  in  force  in  the 
island  of  Grenada^  will,  as  it  seems  tome,  depend  on 
this  consideration — whether  it  be  a  law  of  local  policy 
adapted  solely  to  the  country  in  which  it  was  made,  or 
a  general  regulation  of  property  equally  applicable  to 


and  onder  what  restrictions, 
most,  incase  of  dispate,  be 
decided  in  the  first  instance, 
by  their  own  provincial  judi- 
cature«  subject  to  the  revision 
and  control  of  the  King  in 
Council  :  the  whole  of  their 
constitution  being  also  liable 
to  be  new-modelled  and  re- 
formed by  the  general  super- 
intending power  of  the  legis- 
lature in  the  mother-country. 
But  in  conquered  or  ceded 
countries,  that  have  already 
laws  of  their  own,  the  King 
may  indeed  alter  and  change 
those  laws ;  but,  till  he  does 
actually  change  them,  the 
ancient  laws  of  the  country 
remain,  unless  such  as  are 
against  the  law  of  God,  as  in 
the  case  of  an  infidel  coun- 


try (1).  Our  American  plant- 
ations are  principally  of  this 
latter  sort,  being  obtained  in 
the  last  century  either  by 
right  of  conquest  and  clriving 
out  the  natives  (with  what 
natural  justice  1  shall  not 
at  prescrft  enquire)  or  by 
treaties.  And  therefore  the 
common  law  of  England,  as 
such,  has  no  allowance  or 
authority  there ;  they  being 
no  part  of  the  mother-coun- 
try, but  distinct  (though  de- 
pendent) dominions.  They 
are  subject  however  to  the 
control  of  the  Parliament ; 
though  (like  Ireland,  Man, 
and  the  rest)  not  bound  by 
any  Acts  of  Parliament,  Qn<- 
less  particularly  named/' 


(1)7  Rep.  17.     Calvin's  ease.    Show.  Pari.  c.  3i. 
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cotintry  in  which  it  is  by  the  rules  ot  English  law 
property  is  governed.  I  conceive  that  the  object 
tiie  statute  of  mortmain  is  wholly  political  —  that 
Srew  oat  of  local  circumstances,  and  was  meant  to 
^ve  merely  a  local  operation.  It  was  passed  to  pre- 
t  what  was  deemed  a  public  mischief^  and  not  to 
STulate,  as  between  ancestor  and  heir,  the  power  of 
ising,  or  to  prescribe,  as  between  grantor  and  graa- 
,  the  forms  of  alienation.  It  is  incidentally  only,  sad 
ilh  reference  to  a  particular  object,  that  the  exercise 
f  ^he  owner's  dominion  over  his  property  is  abridged. 


1817. 


Xt  is-tme  that  the  disherison  of  lawful  heirs  is  redtod 
one  of  the  consequences  of  the  unlimited  power  f>f 
^vising  to  charitable  uses,  and  heirs  may  conseq^ieii- 
"^^uillybe  benefited  by  the  prohibition.    But,  generalily 
restrain  the  power  of  devising,  was  not  in  the  coil-* 
plation  of  the  legislature.    Heirs  are  as  liable  as 
breto  be  disinherited  by  will,  provided  the  dishor- 
on  be  not  in  favour  of  the  proscribed  object.    The 
ng  to  be  prevented,  was  a  mischief  existing  in  Eng^ 
id,  and  it  was  by  the  quality  and  extent  of  the  mis- 
ohief,  as  it  there  existed,  that  the  propriety  of  legisla<* 
interference  upon  the  subject  was  to  be  determi* 
«    The  statute  begins  by  referring  to  the  ancieBt 
made  against  alienations  in  mortmain.    None  qf 
^o  causes  in  which  those  laws  originated  had  ever 
«^^<1  an  existence  in  the  colonies.  It  then  recites,  that 
^^3  public  mischief  had  of  late  greatly  increased* 
'^l^re  is  locality  in  that  assertion.    It  was  in  Eng* 
^nd  that  the  mischief  had  increased,  and  in  JSn^ 
^^*9^  only  was  it  thought  necessary  to  impede  its  pro- 
S^ess.    To  no  other  part  of  the  dcHuinions  of  the 
^^tnm  was  this  law  extended.     Yet  it  was  compei- 
^nt  to  the  legislature  to  have  made  it  the  law  of 
^ery  colony   belonging  to  Great  Britmn.     I  do 
^«t  bdietve  that  it  could  epfien  now  be  stated. 
Vol.  n.  M 
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GlMERAL 
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respect  to  any  of  our  coIoBies,  that  the  practice  of 
devising  lands  to  charitable  uses  has  prevailed  tx> 
any  inconvenient  extent.  In  Jamaica  the  wealthiest 
of  our  Wui  Indian  possessions,  it  has  not  to  this  day 
been  thought  necessary  to  guard  against  any  such 
evil.  I  do  not  indeed  know  that  any  colmiial  legisla* 
ture  has  made  any  regulation  on  the  subject,  althoagii 
in  none  of  the  old  colonies  can  the  mortmain  act  have 
any  operation.  For  a  long  series  of  years,  devises  to 
charitable  uses  had  in  this  country  been  wholly  unres- 
trained, and,  until  they  began  to  grow  excessive  in 
their  amount,  it  was  not  reckoned  necessary  to  re- 
strain them.  What  the  legislature  had  to  consider 
was,  whether,  as  there  was  so  much  of  the  land  of 
England  already  in  mortmain,  it  was  not  expedient  to 
lessen  the  facility  of  putting  more  of  it  into  that  si- 
tuation. That  was  a  consideration  purely  local.  It 
related  to  land  in  England,  and  to  land  in  England 
only.  The  statute  contains  some  exceptions.  Ttiese 
exceptions  are  also  local,  and  still  further  show  the 
local  nature  of  the  law,  and  how  little  it  can  be  con- 
sidered as  a  general  regulation  of  property. 


The  two  English  universities,  and  the  three  great 
EngUdi  schools  or  colleges,  are  exempted  from  its  o- 
peration.  This  law  cannot  have  the  like  effect  in  ano- 
ther country  as  it/has  in  England.  There  are  some 
English  objects,  in  favour  of  which  an  English  testa- 
tor may  devise  land  in  mortmain.  But  there  are  no 
colonial  objects  in  favour  of  which  a  colonial  testa- 
tor could  so  devise.  If  there  were  imiversities  (mt 
great  schools  in  the  colony,  this  law  would  not 
permit  a  devise  to  be  made  to  them.  If  the  legishi^ 
ture  of  a  colony  were  disposed  to  adopt  a  similar 
law,  they  would  surely  not  transcribe  this  act,  as  it 
stands,  into  their  statute  book.  They  wOuld  in  all 
probability  specify  some  useful  institution,  or  08ta- 
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blisbment  of  their  own,  in  favour  of  which  they  would 
Riake  such  an  exemption  as  is  made  here  in  favour  of 
the  two  universities,  and  the  three  schools  mentioned 
in  the  statute ;  or,  if  they  did  not  think  it  fit  to  make 
an  exception  in  favour  of  their  own  institutions,  they 
surely  would  not  continue  the  exception  in  favour  of 
institutions,  of  another  country.  If  this  law  were 
in  force  in  Grenada,  the  consequence  would  be,  that 
a  Testator  could  not  by  will  give  an  acre  of  land  for 
the  support  of  a  school  in  the  island,  while  he  might 
give  his  whole  estate  to  augment  the  endowments  of 
an  English  college. 


1817. 

ArroRNRY* 
Gbveral 

Stewaet. 


Then,  with  respect  to  alienations  in  mortmain  infer 
vivos,  they  are  not  prohibited,  but  regulated.    One  of 
the  regulations  required,  as  necessary  to  their  vali- 
dity, is  enrolment  in  his  Majesty's  High  Court  of 
Chancery.  This  further  shows  that  the  act  is  through* 
out  local,  and  througliout  inapplicable  to  any  other 
country  than  this.    It  is  undoubtedly  the  Court  ot 
Chancery  of  England  that  is  here  designated.     In 
^ttat  Court  there  is  an  ancient  office  for  the  enrolment 
^3f  deeds.    There  is  Indeed  a  Court  of  Chancery  in 
Orenada,  but  there  is  no  such  establishment  as  an 
ei&olment  office  belonging  to  it.    The  requisition  of 
the  law  could  not  therefore  be  complied  with  in  the 
island,  so  that  what  is  a  qualified  prohibition  here, 
Would  become  an  absolute  prohibition  there.    They 
llave  a  register  of  deeds,  but  the  registration  of  a 
<leed  in  a  register  office  would  be  perfectly  unavail- 
i^g^  where  it  is  an  enrolment  in  the  Court  of  Chancery 
^liat  is  specifically  required .    If  the  legislature  of  the 
^  gland  tIMnk  any  measure  of  the  same  kind  necessary, 
%hey  may  so  shape  and  modify  it,  as  to  adapt  it  to  their 
^^wn  circumstances  and  situation.    But,  framed  as 
^^Ehe  mortmahi  act  is,  I  think  it  quite  inat>plicable  to 
Orttutda,  or  any  other  colony.    In  its  causes,  its  ob* 
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jecta,  its  provisions^  its  qaaliiications,  and  it«  excep- 
tions, it  is  a  law  wholly  English,  calculated  for  pur- 
poses of  local  policy,  complicated  with  local  esta^- 
blishments^  and  incapable  without  great  incongruity 
in  the  effect,  of  being  transferred  as  it  stands  ii^to  the 
code  of  any  other  country.  I  am  of  opinion,  there* 
fore,  that  it  constitutes  no  part  of  the  law  of  the  ia* 
land  of  Orenada,  and  that  the  Exception  must  cqq* 
^equently  be  allowed. 


Rolls. 
Feb.  I9.)ll. fl6. 


ANGELL  V.  HADDEN, 
ANGELL  V.  LOADEN, 


After  a  De*  B  Y  the  Decree  made  in  the  first  of  these  causes 
cree  referring  it  (see  IG  Ves.  202),  it  was  referred  to  the  Master  to 
to  the  Master  enquire  whether  proper  memorials  of  the  respective 
to  enquire  wlie-  annuities  had  been  enrolled,  and  to  state  the  priori* 
thcr  an  annuity  ties  among  the  annuitants,  and  to  take  an  account  of 
had  been  pro-     ^hat  was  due  to  each  of  the  annuitants,  the  memo«* 

rials  of  whose  annuities  he  should  find  to  have  been 
properly  enrolled ;  and,  the  Plaintiff  admitting  that 
he  had  theii  in  his  hands  £135  arrears  of  the  reHt 


perly  enrolled, 
th«  Master  hav« 
ing  reported 
against  the  en- 


rolment, it  was 

objected  by  the  I>efendant  (the  annnitant),  on  a  rehearing^  that  the 
Decree  had  been  pronoanced  after  two  several  orders  made  in  this  Court, 
in  another  cause,  for  payment  of  the  annuity,  and  after  a  Role  to  shew 
cause  in  favour  of  the  annuity  in  the  Court  of  King's  Bench  hadbeeii 
discharged.  Held  sot  a  sufficient  ground  for  setting  aside  the  Decree  ; 
the  former  cause  in  which  those  orders  had  been  obtained  not  having 
been  instituted  for  the  purpose  of  setting  a&ide  'the  annuities,  and 
this  Court  having  jurisdiction,  after  the  failure  of  an  attempt  to  set 
n^e  an  annuity  at  comdon  law. 
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chavge  of  £600,  it  was  ordered  that  he  should  there* 
^>ttt  retain  his  costK,  and  should  pay  the  residue  (if 
^Ay)  into  Court,  and  that  he  should  from  time  to  time 

P^y  int»  Court  what  should  be  due  from  him  on  ao* 

<^itat  of  the  said  rent  diarge. 


1817.' 


AWOBU 


^Fhe  Plaintiff  afterwards  filed  a  Bill  of  revivor  and 
^^■^ppleaenty  upon  which  a  like  Decree  was  pro- 
'^'^>uiiced,  and  the  Injunction  granted  to  irstrain  the 
I-^«felidants  from  proceeding  against  the  Plaintiff  was 
^^*^ercd  to  be  continued. 


bm 


On  the  2Ist  of  November,  1815,  the  Master  made 
s  Report,  by  which  he  certified  that  he  was  of  op- 
ion  that  proper  memorials  of  the  annuities  had  not 
Ken  enrolled,  and  had  therefore  not  proceeded  to  en- 
as  to  the  respective  priorities,  nor  to  take  the 
^-^^cxmnts  directed  by  the  Decree. 


tiiis  report  no  exceptions  were  taken,  but  the 
t  TV&on,  (one  of  the  annuitants),  presented 
l^tition  of  re-hearing,  whereby  he  submitted  tiiat  so 
of  the  decrees  as  directed  a  reference  to  en» 
re  whether  proper  memorials  of  the  annuities 
Srftt.nted  to  the  petitioner  had  been  enrolled,  and  to 
^^^catethe  priorities,  &c.  and  an  Injunction  against  the 
Petitioner  was  erroneous,  and  that  the  Plaintiff's  bill 
^^'^S'^t  to  have  been  dismissed  with  costs  as  against 
^^^  petitioner. 

TThe  grounds  stated  by  this  petitiim  were,  that  by  an 

^^^der  made  in  another  cause,  (^  Angell  v.  Smiihf  in 

^^igust  1796,  upon  the  petition  of   the  Defendatit^ 

^4rs.  Hodden,  praying  that  the  payment  of  the  annn- 

^Mes  to  Tilson  might  no  longer  be  made  by  the  receio 

V^r  in  the  said  cause  of  the  estates  whereon  her  rent 

^^Tge  was  secured,  by  reason  of  the  annuities  not 


res 
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having  been  properly  enrolled,  it  was  ordered  that  that 
petition  should  be  dismissed ;  that  by  another  order  in 
the  same  cause*  dated  the  8d  of  November,  1796,  on  a 
petition  by  TiUon,  it  Was  ordered  that  the  receiver 
should  continue  to  discharge  the  said  annuities;  and 
that  on  the  19th  of  November,  1798,  Reed  and  his  wife 
(now  the  Defendant  Mrs.  Hodden,)  obtained  a  rule  in 
the  King's  Bench  against  Tilson,  to  show  cause  wb^ 
the  judgment  signed  should  not  be  vacated,  and  why 
the  deeds  and  warrant  of  attorney  executed  for  reco- 
vering the  said  annuities,  should  not  be  declared  void  ; 
which  rule  was  afterwards  discharged  with  costs,  upon 
the  several  proceedings  in  this  Court  being  shown  for 
cause. 


The  cause  now  came  on,  in  the  first  place  upon  the 
petition  of  rehearing,  when  it  was  contended,  in  sup- 
port of  the  petition,  that  it  having  been  twice  in  this 
Court,  and  once  by  the  Court  o{King*s  Bench,  decided 
that  the  annuities  were  valid  annuities,  it  was  not  com- 
petent to  the  Court  afterwards  to  direct  an  enquiry 
before  the  Master  respecting  the  validity  of  these  same 
annuities;  that,  if  Mrs.  Hadden  had  filed  the  BiP  in 
her  own  name,  the  orders  already  made  in  the  cause 
aSAngelly.  Smith  might  have  been  pleaded  in  bar,  and 
that  the  filing  of  the  present  Bill  by  her  son  was  ob- 
viously only  collusion,  with  a  view  to  prevent  that  con- 
sequence from  directly  arising.  And  the  cases  of  Ha/'t 
V.  Lovelace  (a),  Greathead^.  Bromley  (6),  and  iScAwr-* 
many.  Weatherhead(c),  were  cited  as  authorities,  that 
where  the  validity  of  an  annuity  has  come  in  judgment 
before  a  Court  of  competent  jurisdiction,  no  other  court 
will  suffer  the  same  objection  to  be  again  agitated,  and 


(a)6T.R.471. 
(6)  7  T.  R.  455. 


(c)  I  Eabt,  $37, 
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^1^  where,  upon  a  summary  application  to  set  aside 
Aiiiiiiities  for  non-compliance  with  the  requisites  of 
^e  act»  the  rule  was  discharged  npon  discussion  of 
^^  merits,  the  Court  will  not  entertain  a  similar  ap- 
plication between  the  same  parties,  on  the  same  state 
^f  fa^ts,  even  though  grounded  on  a  new  objectiOD 
to  the  annuity,  which  was  not  before  urged  or  con- 
^dered. 


1817. 


AN0£LL 


On  the  other  side  it  was  argued,  that  the  case  was 
fully  before  the  Court  at  the  hearing  in  1809 ;  that  it 
'^ras  incorrect  to  say  that  the  orders  made  in  the  other' 
<^£iuse  could  have  been  pleaded  in  bar,  since  interlo- 
ck mi  tory  orders  are  not  strictly  pleadable  matters ;  and 
the  parties  themselves  who  sought  this  rehearing, 
departed  from  the  strict  observance  of  those  or- 
ors ;  and  they  cited  Crossley  r.  Arkwright  (a),  and 
^S^cgundersY  Hardinge  (6),  that  an  annuity  deed  is  not 
^^■^exely  voidable,  bat  absolutely  void,  where  the  me- 
^>Q^c»Tial  is  not  duly  registered  according  to  the  provi- 
sions of  the  act. 


Sir  S.  RomUy^  Agar,  and  Home,  in  support  of  the 
tition. 


JPonblanque  and  Treshve,  for  the  Defendants  Had"' 
*««  and  wife. 

Trotver  and  Merivale,  for  the  Plaintiff,  resisted  the 
^^arge  of  collusion,  which  there  was  no  sort  of  evi- 
^^nce  to  support. 

The  Mastbr  of  the  Rolls  : 

Observed,  that  it  had  been  decided  by  the  present 
-^^d  Chancellor  in  the  case  of  Bromley  v.    Hoi- 


(«)2T.R.m3 


(b)  5  T.  R.  9. 


im 
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land  (a),  that  the  rejection  of  a  summary  applicadod 
to  a  Ckiurt  of  Law  for  the  purpose  of  settiag  aside  an 
annaity,  is  not  a  ground  for  refusing  relief  in  this 
Court  on  a  Bill  filed ;  and  that,  with  respect  to  the 
orders  made  by  Lord  Rosslyn  (6),  it  did  not  appear  bj^ 
the  Petition  upon  what  grounds  those  orders  were 
made,  nor  whether  the  merits  of  the  qoestiun  were  at 
all  entered  into ;  the  probability  being  the  other-way ; 
since  the  suit  of  Angell  v.  Smith  was  only  instituted 
for  the  usual  accounts  against  an  executor,  and  the 
Decree  (c)  was,  that  the  will  should  be  established, 
and  a  referenoe  for  the  ordinary  purposes.  This 
Court  will  not  order  an  annuity  to  be  set  aside  -on 
motion  or  petition,  where  it  does  not  constitute  part 
of  the  relief  sought  by  the  Bill';  and,  as  tlie  Bill  iti 
Angell  y.  Stnith  did  not  seek  to  have  the  annuities  set 
aside,  it  follows  that  it  could  not  have  been  a  subject 
of  discussion.  Neither  party  can,  therefore,  be  con- 
sidered to  be  definitively  bound,  as  by  Res  judiatta. 
If  it  were  Res  judicata,  that  would  have  been  a  tea- 
son  why  no  Ii^unction  could  have  been  obtained ;  but 
no  such  objection  was  taken  to  the  application  for 
an  Injunction ;  and  indeed  it  appeared  to  have  been 
waived  by  the  parties  resorting  to  objectious  merely 
in  point  of  form  as  arising  out  of  the  peculiar  nature 
of  Bills  of  interpleader.  There  was  nothing,  then, 
to  prevent  Mrs/ Hadden  from  filing  a  Bill  to  set  aside 
these  annuities,  ii*  she  had  chosen  to  do  so ;  and  she 
was  placed  in  the  same  situation,  by  bein^  made  a 
Defendant  to  an  interpleading  Bill,  as  if  she  had 
herself  come  into  this  Court  for  the  purpose. 

Petition  dismissed.     [Reg.  lib.  1816.  A.  fo.  1173.] 


(a)  5  Ves.  610.  7  Ves.  3. 
Ooep.  9.  And  see  7  T.  R. 
455. 


(6)  See  Reg.  Lib.  A  1797, 
fo.  897. 974. 

(e)  24lh  Feb.  1797.  Reg. 
Lib.  A.  1796.  fo.  437. 
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The  Can^e  afterwards  coming  on  for  furthfer  diwic-       AwoEtt 

tionSy  it  was  insisted,  on  behalf  of  the  annuitants^  that       ,,    . ' 

dthoughi  by  not  excepting  to  the  Master's  Report, 

they  might  be  taken  to  have  acquiesced  in  it,  they      .  . 

were,  notwithstanding,  entitled  to  have  an  account  of  „^^^  ^  ^^. 
'  o'  apon  a  rent- 

what  was  due  to  them  iii  respect  of  sums  actually  ad-  ^1^^^^^^  which 
vanced  by  way  of  consideration  for  their  several  an-  ^^g  settled  in 
unities,  with  interest,  and  to  be  paid  the  balances,  if  trast  for  a  mar^ 
any,  which  were  due  to  them  in  respect  thereof,  out  of  ried  woman, 
'the  fund  in  Court  which  had  arisen  from  the  monies  being  set  aside# 
from  time  to  time  paid  in  by  the  Plaintiff  under  the  the  annaitant 
Decree;  claiming  a  specific  lien  upon  the  fund  in  i»  not  entitled 
Court  to  that  extent.  ^®  recover  the 

consideration 

On  the  other  side  it  was  said  that  this  fund,  con-  »'''*"  ^^  *''™' 
stituting  part  of  the  separate  estate  of  the  wife,  was    ^^    ^  annui  y 

not  liable  to  the  claims  of  the  annuitants  in  respect  ^  , 

arrears  of  the 

Of  their  actual  advances ;  in  support  of  which  was  . 

cited  Janes  v.  Hanis  (a).  ^^^^  .^^^  Court 

under  a  Decree 
His  Honor  said,  that  if  he  could  discover  any  solid  ms/de  upon  a 

ground  of  distinction  between  this  case  and  that  of  Bill  of  inter-^ 
"Xhe  Duke  of  Bolton  v.  Williams  (6),  he  should  have  pleader  filed  by 
l^een  glad  to  apply  the  principle  adopted  by  Courts  of  the  owner  of 
Xiaw,  with  respect  to  the  recovery  back  of  the  consi-  the  estate,  sub- 
deration  (c) ;  but  that  the  circumstances  of  both  cases  j^ct  to  the 
being  precisely  the  same,  he  could  not  do  otherwise  rent-charge, 
than  follow  the  precedent  of  the  former  case,  leaving 
the  annuitants  to  such  remedy  as  they  might  have  at 
law. 


(a)  9  Yes.  486.  &c.    And  see  the  Decree  in 

(6)   4  Bro.  297.    2  Yes.  that  case,  Reg.  Lib.  A.  1791. 

jon.  138.      Referred   to    in  fo.  329. 

Jones  V.  Harris,  9  Yes.  494,  (c)  See  9  Yts.  492. 
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It  was  accordingly  ordered  that  it  should  be  referred 
back  to  the  Master  to  take  an  account  of  what  was 
dae  fM^d  in  axre^i*  from  the  Plaiptiff  iii  fpsp^t  of  the 
r^t^barge  c^"  £600  per  annum ;  and  to  tax  the  Plain- 
ts his  costs  1^  between  splicitor  and  client ;  the  PLain*- 
tijf  U>  pi^y  thp  rpsidne  (if  mf}  of  what  shoiild  he  sq 
foimd  4^6  fiom  him^  «^^r  ifitw^ng  iSm  wlQIut  qf  $uch 
c^gta,  tQ  the  P^fimdai^t  4m%  (Uep;  Ui  case  of  defi^ 
t^wcy,  the  amojunt  of  mch  ^ficieitcy  tp  be  vaised  by 
sf^9  of  ^  (^afl^ciept  piurt  of  the  f im4  ia  Court ;  the 
Plaintif  to  p^y  the  saifl  wnqity  ofJSBO^  io  fiitaie,  as 
it  fdiaU  frpin  time  to  tme  bepcnne  due,  to  the  said 
Defendant,  T%e  IpjunctiaQ  to  be  made  perpetual  as 
against  the  several  annuitants,  and  to  be  dissolved  as 
against  the  said  Defendant.  The  several  parties  to. 
be  paid  their  costs  out  of  the  fund  in  Court.  The 
Ik|aster  to  enquire  and  <^tify  hpw  much  of  the  resi- 
due, M'ter  payment  of  sucbcpstibi  belonged  to  the  de- 
fei^dant  Ann  Hodden,  in  respect  of  her  said  annuity 
of  £600,  9^  how  much  to  her  late  husbmd  Be^d,  iin^ 
der  the  trusts  of  her  marriage  setUem^ut ;  and  to  be 
paid  accordingly. 


Sir  S.  ftomiUjf,  Agar,  Born^,  Wingfi^ld, 
tm,  ^X  diiffeient  ^^nnuit^ts. 


SUD  OF  FAaT  TH5  FIRST, 


REPORTS  1817. 


OF 


CASES 


ARGUED  AND  DETERMINED 


IN  THX 


HIGH  COURT  OF   CHANCERY, 

Commencing  in  the  Sittings  before 

MICHAELMAS    TERM, 
57  Geo.  3.  1816. 


Between 
Marquis  CHOLMONDELEY  and  the  Honourable     Jan.  27, 28. 
ANN  SEYMOUR  DAMER,    -    Plaiktipfs  ;        Feb.  4. 6. 10. 
And  Lord  CLINTON,  FRANCIS  DRAKE,  AM-        H- 18. 
BROSE  ST.  JOHN,   JOHN  INGLETT  FOR-       JtmeW. 
TESCUE,  Sir  LAWRENCE  PALK,  (deceased,) 
WILLIAM  SEYMOUR,  and  others. 

Defendants. 
And  between  the  same  Plaintifib, 
And  Sir  LAWRENCE  VAUGHAN  PALK,  (an  In- 
fimt,)  Dame  DOROTHY  ELIZABETH  PALK, 
Sir  THOMAS  TYRWHITT,   and  the  Earl  of     . 
SHAFTESBURY,        -        -        Defendants. 

(By  Original  Bill,  and  Bill  of  Rerivor  and  Supple- 
ment.) 
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1817. 


{ 


Y  Indentures  of  Lease  and  Release^  dated  the  24th  Cmolmondk- 
and  25th  October^  1704,  being  the  settlement  made  let 

wous  to  the  marriage  of  Samuel  Rolle^  of  Heantoriy  in  *'• 

county  of  Devon,  Esq.  with  Margaret,  only  daughter     j^^j  Others. 
9oger  Tuckfield,  of  Raddon  Court,  in  the  said  county,      q  j>  a    - 
eased,  the  several  manors  and  hereditaments  of  the  g^Up^,*  *q  ^ 
I  Samuel  RoUe,  in  the  counties   of  Devon  and  Com-  term  of  200 
I,  therein  described,  were  settled  to  the  use  o(  Samuel  years  for  rais- 
Eie,  for  his  life,  with  remainder  to  the  use  of  trustees  ing  portions,  to 
I  their  heirs,   during  the  life  of  &rmt^/ 22^/^,  upon  the  use  of  his 
St  to  preserve  contingent  remainders ;  and,  after  the  daughter  M. 
ease  of  Samuel  Solle,  subject  to  a  rent  charge   of  for  life,  re- 
OOO,  payable  to  the  said  Margaret  Tuckfield  for  her  mainder  to  the 
y  in  bar  of  dower,  to  the  use  of  the  said  trustees  for  "s^  of  her  first 
term  of  two  hundred  years,  upon  trust,  in  case  there  son  in  tail  male, 
old  be  issue  of  the  marriage  only  one  daughter,   to  '^emamder  to 
e  ^£20,000  as  a  portion  for  such  daughter,  with  re-  his  cousin  J. /I. 
nder  to  the  use  of  the  first  and  other  sons  successively   ^      '    c. ;  an 

ail  male,  with  remainder  to  the  use  of  Samuel  Rolle,  _     '         ^^ 

,    .  J       .         «  daughter  Af. 

heirs  and  assinjns,  forever.  i .   ^  .     .i 

°  his  heir  at  law ; 

who  marries, 

has  one  son,  G.  Earl  of  0. ;  who,  upon  the  death  of  his  mother,  enters 

^nant  in  tail  under  the  will   of  his  grandfather,  suffers  a  recovery  to 

use  of  himself  in  fee,  and,  by  Deed  (1781),  reciting,  "  that  he  was 

illlng  and  desirous  that  the  said  estates  should  remain  in  the  family  and 

ood   of  S.  R"  in   consideration  of  '^  the  natural  love  and  affection 

bich  he  bore  to  his  relations  the  heirs  of  S.  A.,   and  to  the  intent  that 

e  estates  might  continue  in  the  family  and  blood  of  his  late  mother  on 

e  side  of  her  father,"   settles  the  estates  to  the  use  of  himself  for 

remainder  to  the  heirs  of  his  body;  for  default  of  such  issue,  as 
hould    appoint ;    for  default    of  appointment,    *'  to  the  use  of  the 
jrfat  heirs  of  S.R*  ;*'  with  a  general  power  of  revocation  and  new  ap- 
tment. 
>   Earl  of  O.  afterwards,  by  Deed  (1785),    converts  the  mortgage 

of  two  hundred  years  into  a  mortgage  in  fee ;  and   dies,  without  issue, 
Dg  //•  Earl  of  O.  his  uncle  and  heir  at  law.    Upon  the  death  of  Earl 

*  N  2 
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1817.  Samuel  Rolle  had  issue  by  the   marriage   only  one 

daughter  Margaret ;    and  being  seised  in  fee   of  the 
settled  estates,  subject  to  the  subsisting  uses  of  the  set* 
V.  tlement,  made  his  will,  dated  the  22d  of  October ^  \l\7j 

^j  VJ^^  whereby  he  devised  the  fee-simply  and  inheritance  of  the 
said  settled  and  other  estates,  to  his  wife,  durante  vidur' 
itate,  with  remainder  to  trustees  and  their  heirs,  to  the 


G.,  C.  enters,  as  the  then  right  heir  of  S.  72.,  and  settles  the  estates  by . 
deed  (1792). 

if.  Earl  of  O.  being  subsequently  applied  to  by  C,  on  account  of 
doubts  which  had  arisen  with  regard  to  the  effect  of  the  Deed  of  1785, 
as  a  revocation  of  the  settlement  of  1781,  executes  a  Deed  (1794),  by 
which,  reciting  those  doubts,  and  '^  that,  being  well  satisfied  that  Earl  G. 
**  did  not  intend  to  alter  the  uses  of  that  settlement,  he  had  agreed  to 
**  confirm  the  same,"  it  was  witnessed  that  he.  Earl  H.,  did  "  grant,  bar- 
**  gain,  sell,  release  and  confirm,"  to  the  trustees  of  C/s  settlement  of 
1792,  upon  the  trusts  of  that  settlement,  **  in  the  same  manner  as  if  the 
deed  of  1785  had  not  been  made,  and  to  and  for  no  other  use,  intent  or  pur- 
pose whatever." 

Earl  if.  dies,  leaving  A,  his  heir  at  law,  and  also  heir  at  law  of  Earl  G. ; 
and  having  devised  all  the  rest  and  residue  of  his  real  estates,  in  the  most 
general  terms  to  B» 

C.  abo  dies  ;  and  upon  his  death  his  eldest  son  enters  under  the  settle- 
ment of  1792. 

Upon  a  bill  filed  by  A.  and  JS.  jointly,  as  heir  at  law  and  devisee  of  Earl 
H.,  stating  an  agreement  between  them  to  share  equally,  and  praying  a 
Redempdon  and  Reconveyance,  and  (as  against  C.  the  son)  an  account  of 
Rents  and  Profits ;  held,  Jlrst^  that  by  the  construction  of  the  settlement 
of  1781,  the  remainder  ''to  the  use  of  the  right  heirs  of  iS.  R"  vested  in 
the  setdor,  as  himself  the  right  heir  of  5.  R.  at  .the  date  of  the  settlement ; 
secondly^  that  the  deed  of  1794  did  not  operate  as  a  confirmation,  except  for 
the  limited  purpose  expressed  by  the  recital ;  and  lasilt^y  that  the  length  of 
time,  viz.  upwards  of  twenty  years,  since  C  entered,  was  no  bar  by  analogy^^ 
to  the  statute  of  limitations.  AJso  held,  that  Sir  L,  P.,  having  advancedE^^ 
money  to  C.  by  way  of  mortgage,  should  not  be  permitted  to  avail  himselrfs 
of  that  security,  as  against  the  Plaintiffs,  upon  the  ground,  either  ofwi 
of  notice,  or  of  acquiescence. 
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Bse  of  the  first  and  other  sons  of  his  body  begotten  or 
to  be  begotten,  in  tail  male  in  succession,  and  for  default 
of  such  issue  to  the  use  of  his  daughter  Margaret  for 
her  life,  remainder  to  trustees  to  preserve,  &c.  remainder 
to  the  use  of  such  chil4  or  children  of  his  said  daughter 
as  she  should  appoint;  and  for  default  of  appointment 
to  the  use  of  her  first  and  other  sons  successively  in  tail 
male;  and,  if  she  should  die  without  issue,  then  the 
testator  devised  all  his  said  estates  to  his  cousin,  John 
RoUej  of  Shipwickj  and  his  heirs  male;  and  for  default 
of  such  issue,  to  Samuel  Rolle  (the  brother  of  John)^  and 
his  heirs  for  ever. 


1817. 


Cholmonde- 

LEY 

V. 

Clinton 
and  Others. 


The  testator,  Samt^Z  Rolle,  died  in  17199  leaving  his 
daughter  Margaret,  his  only  child  and  heir  at  law,  who, 
upon  his  death,  entered  into  possession  of  the  estates 
devised  to  her  for  her  life;  and  by  indenture,  dated  the 
24th  o(  March,  1720,  in  pursuance  of  a  decree  made  in 
a  cause  wherein  the  said  Margaret  Rolle  (the  daughter) 
Was  Plaintiff,  and  the  widow  of  the  testator,  and  others, 
Defendants,  the  remainder  of  the  term  of  two  hundred 
years  was  assigned  Arscott  and  Spicer,  upon  the  subsist- 
ing trusts  of  the  settlement 

In  March,  1724,  Margaret  RoUe  (the  daughter)  married 
JLoberl,  Lord  Walpoie,  (afterwards  Earl  of  Orford;)  and 
\}j  articles  dated  the  26th  of  March,  1724,  made  previous 
to  the  marriage,  it  was  agreed  that  the  Earl  of  Orford 
(Lord   Walpol^s  father)   should  receive  the  j£20,000 
raiseable  under  the  trusts  of  the  two  hundred  years  term, 
and  that  Arscott  and  Spicer  should,  by  mortgage,  sale,  or 
assignment  of  the  premises,  raise  and  pay  the  same  ac- 
cordingly,  with  all  convenient  speed,  under  an  order 
of  the  Court  to  be  first  obtained  for  that  purpose.    And 
by  indenture,  dated  the  9th  oi  Jidy,  1724,  (an  order 
to  raise  the  sum  by  mortgage  having  been  first  obtained, ) 
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1817.         Jrscott  and  Spicer^  in  consideration  of  ^£20,000  paid  to 

^^^^^^"^^       Sir  Robert  Walpole,  assigned  to  Decker^  his  execoton^ 

Cholmokde-  g^  j.^^  ^jj  ^^^  remainder  of  the  term  of  two  hundred 

V.  years,  subject  to  a  proviso  for  redemption  by  Robert 

^f'^J™*      Lord  fValpole  and  Margaret  his  wife, 
luia  Others. 

There  was  issue  of  this  marriage  only  one  son,  George^ 
Earl  of  Offord:  who,  upon  the  death  of  his  mother, 
Margaret  J  on  the  13th  o(  January,  1781,  entered  into 
possession  as  tenant  in  tail  male,  under  the  Y^iil  of 
Samuel  Roller  his  grandfisither. 

By  indenture  of  bargain  and  sale  inrolled,  dated  the 
1 1th  June,  1781,  the  uses  of  a  recovery  shortly  after- 
wards suffered  by  George,  Earl  of  Orfordj  were  declared 
to  himself  in  fee. 

By  indenture  of  lease  and  release,  dated  the  Ist  and 
%ado(  August,  1781,  between  George,  Earl  of  Or/ferdi 
(described  as  only  son  and  heir  of  Robert,  Earl  of  Or^ 
ford,  by  Margaret  his  wife,  who  was  daughter  and  only 
surviving  child  and  heir  o(  Samuel  Rolle,  who  was  only 
son  and  heir  of  Robert  Rolle,  Esquire,  by  Arabella  his 
wife,  who  was  daughter  and  coheir  of  Theophilus  Clinton, 
Earl  of  Lincoln  and  Baron  Clinton)  of  the  one  part, 
and  Joshua  Sharpe  of  the  other  part;  reciting  the  wiU  of 
Samuel  Rolle,  and  his  death,  leaving  his  daughter  Mar^ 
garet  him  surviving,  her  marriage  with  Robert,  Earl 
of  Otford,  and  her  death,  leaving  him,  the  said  George, 
Earl  of  Offord,  her  only  son,  who  thereby  became  tenant 
in  tail  of  the  premises;  and  reciting  the  said  indenture 
of  bargain  and  sale  and  recovery,  and  that  he  was  **  wil- 
<*  ling  and  desirous  that  the  said  premises  should  con- 
<<  tinue  and  remain  in  the  family  and  blood  of  the  said 
<*  Samuel  Rolle;**  it  was  witnessed,  that  <<  for  and  in. 
^*  consideration  of  the  natural  love  and  affection  whicb 
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«*  the  said  George^  Earl  of  Orford^  had  and  bore  unto  l?^I' 

^'  his  relations,  the  heirs  of  the  said  Samuel  Rolle,  and 
^^  tx}  the  intent  that  the  manors,  &c.  and  hereditaments 
^*  thereinafter  mentioned,  might  remain,  continue,  and  v. 

«  be  in  the  family  and  blood  of  his  late  mother,  the  said       ^i'other 
"  Margaret^  Countess  of  Orford^  on  the  side  or  part  of 
**  her  father,  the  said  Samuel  Rollcj*  and  for  other  con- 
siderations, he  the  said  George^  Earl  oiOrfordy  conveyed^ 
&c.  all   and  singular  the  manors  and  hereditaments 
therein  mentioned  (being  the  estates  devised  by  the  will 
of  Samuel  BoUe)^  to  the  said  Joshua  Sharpcy  his  heirs 
and  assigns,  to  the  use  of  him  the  said  George^  Earl  of  < 
Orford^  for  life;  and  after  his  decease  to  the  use  of  the 
heirs  of  the  body  of  him  the  said  George^  Earl  of  Ot" 
ford;  and  for  default  of  such  issue,  to  the  use  of  such 
person,  &c.  for  such  estate,  &c.  as  the  said  George^  Earl 
of  Orford,  by  deed  or  will,  should  appoint;  and  in  de- 
&ult  of  appointment,  ^^  to  the  use  of  the  right  heirs  of 
^  the  said  Samuel  Rolle  for  even"    And  in  the  said  deed 
Was  contained  a  general  power  to  the  said  George^  Earl 
of  Otford^  of  revoking  the  uses  thereinbefore  specified, 
and  of  limiting  and  declaring  new  uses  of  tlie  same  pre- 
sniseSf  or  any  part  thereof. 

By  several  mesne  assignments,  the  manors,  &c.  com- 
prised in  the  two  hundred,  years  term  became  vested,  for 
the  residue  of  that  term,  as  to  four-fifths,  in  Lord  KeppeU 
redeemable  on  payment  of  j£l6,000  and  interest;  and, 
as  to  one*fifth,  in  Adair  and  BuUock^  redeemable  on  pay- 
ment of  <£4000  and  interest;  and,  by  indentures  of  lease 
and  release,  dated  the  4th  and  6th  otjuruu  1785,  George, 
Earl  of  Orfordf  in  consideration  of  j£i6,000  paid  to 
X^ord  Keppelj  and  of  j£4000  paid  to  Adair  and  Bullock, 
Igranted,  released,  and  confirmed  to  Sir  Edward  Hughes, 
hh  hein  and  assigns,  all  the  premises,  to  the  use  of  the 
^d  Sir  Edward  Hughes,  his  heirs  and  assigns  for  ever, 
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1817.         subject  to  reconveyance  to  the  said  Oeorge,  Earl  of  Or^ 
ford,  his  heirs  and  assigns,  or  such  person,  8cc.  as  he 
"    j^^^      *  should  appoint,  on  payment  of  j£20,000,  with  interest. 

^d  OtfT^  On  the  5th  of  December j  1791,  Oeorge,  Earl  of  Qr- 

/brd,  being  (as  the  Flaintiffi  alleged)  seised  in  fee  of  the 
equity  of  redemption  of  the  mortgaged  estates,  diedy 
without  issue,  and  intestate  as  to  the  said  equity  of  re- 
demption, without  having  altered  or  revoked  the  limi* 
tations  of  the  deed  of  1781,  otherwise  than  by  the  in- 
dentures of  1785,  and  leaving  Horace,  Earl  ofOrfbrdf 
his  uncle  and  heir  at  law,  on  whom  tbe  said  equity  of 
redemption  descended;  but  the  said  Horace,  Earl  of 
Orford,  being  advised  that,  by  virtue  of  the  limitations 
in  the  deed  of  1781,  the  heir  ex  parte  matemd  of  Earl 
George  was  entitled  to  the  equity  of  redemption,  in  con- 
sequence of  such  belief  did  not  enter  into  the  mortgaged 
estates,  but,  upon  the  death  of  Earl  George,  Robert 
George  WiUiam  Trejusts,  Esquire,  afterwards  Lord  Clin- 
ton, entered  into  possession  thereof,  as  the  cousin  and 
heir  of  Earl  George,  ex  parte  matemd ;  and  by  indentures 
of  lease  and  release,  dated  the  5th  and  6th  of  October^ 
1792,  to  which  he  was  a  party,  after  reciting  the  deed  of 
1785,  and  that  the  premises  did,  upon  the  death  of  tbe 
said  George,  Earl  of  Orford,  become  vested  in  the  said 
R.  G.  W.  Tre/usis  in  fee,  as  the  right  heir  of  the  said 
Samuel  BoUe,  by  virtue  of  the  settlement  of  1781;  and 
that  the  said  JR.  G.  W.  Trefiisis  was  desirous  of  raising 
<£34,000  for  certain  purposes,  and  bad-proposed  to  con- 
vey,  Sec  it  was  witnessed  that,  in  consideration  of  the 
premises,  the  said  B.  G.  W.  Trefusis  granted,  8lc.  and 
confirmed  unto  the  Earl  of  Caoentry,  Hall,  St.  Jokn^ 
and  Fortescue,  their  heirs  and  assigns,  8cc.aII  the  manors, 
&c.  of  the  said  B.  G.  W.  Trefusis  which  were  the  estate 
of  Samuel  BoUe,  deceased,  to  the  use  of  them  the  said 
Earl  of  Coventry,  &c.  their  heirs  and  assigns,  npcm  tmstf 
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to  raise,  by  sale  or  mortgage,  the  said  j£S4|000,  for  tlie 
purposes  therein  mentioned;  and,  subject  thereto,  to 
stand  seised,  8cc.  in  trust,  and  to  such  uses,  &c.  as  the 
said  JR.  G.  W.  Trefusis  should  appoint;  and,  in  default 
of  appointment,  in  trust  for  the  said  R.  6.  W.  Trefusis^ 
his  heirs  and  assigns ;  and  by  other  indentures  of  the 
7th  and  8th  of  October,  1792,  it  was  witnessed  that,  for 
settling  and  assuring  the  several  manors,  &c.  therein 
contained,  and  in  consideration  of  his  natural  love  and 
affection  to  his  wife  and  children,  and  brothers  and  sis- 
ters, the  said  B.  G.  W.  Trefiisis  granted,  &c.  and  con- 
firmed to  the  same  trustees  and  their  heirs,  upon  the 
trusts  therein  mentioned. 


1817. 


cholmon0e- 

Clintok 
andOtberft 


The  Bill  then  stated,  that  shortly  after  the  death  of 
Earl  George,  a  doubt  was  suggested  to  Earl  Horace^ 
whether  the  deed  of  1785  had  not  revoked  the  uses  of 
'the  setdement  of  1781,  and  thereby  defeated  the  limit* 
cition  to  the  right  heirs  of  Samuel  BoUe^  under  which 
Xiord  Clinton  claimed  to  be  entitled  to  the  equity  of  re- 
demption of  these  estates ;  and  that  Earl  Horace  there- 
upon caused  a  case  to  be  stated  for  the  opinion  of  coun- 
sel, which  case  being  laid  before  Sir  Archibald  Mao* 
donald  (afterwards  Lord  Chief  Baron),  and  the  late 
Mr.  ShadweUj  Earl  Horace  was  advised  by  both  those 
gentlemen  that  the  indentures  of  1785  had  revoked  the 
uses  of  the  settlement  of  178 1  ovXy  pro  tanto. 

[This  Case^  and  the  opinions,  which  were  stated  in 
the  BiU,  and  proved  in  the  cause,  are  given  in  the  note 
bdow  (a)]. 


(a)  Case  Jor  the  Opinion 
of  Counsel. 
•    6th  Jtfiitf  1781.    By  inden- 
ture between  Lord  Oxford  of 


the  first  part,  Charles  Lucas 
of  the  second  part,  and  Joshua 
Sharpe  of  the  third  part,  said 
Lord  Orfbrd  conveys  to  Mr. 
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The  Bill  proceeded  to  state  that,  in  the  beginning  of 
1794,   Lord   Clinton  (the  Defendant's   father,)  being 


LucaSf  the  estates  in  Dorsety 
Devon f  and  Camtoallf  to  make 
him  tenant  to  the  precipe, 
that  three  common  recoveries 
might  be  suffered,  the  uses 
of  which  were  declared  to 
Lord  Orford  in  fee. 

18th  and  19th  Sepiembery 
1781,  Lord  Orford  conveys 
to  trustees  the  Piddleton  es- 
tate in  Dorsetshire^  to  such 
uses  as  he  should  by  deed  or 
will  appoint,  and  for  want  of 
appointment,  to  Mrs.  Tuck 
for  life,  remainder  to  Horatio 
Walpok  for  life,  remainder  to 
his  first  and  other  son  and 
sons  in  tail  male,  remainder 
to  his  daughters  in  tail,  re- 
mainder to  the  right  heirs  of 
Samuel  RoUey  Esquire,  of 
Heantony  deceased ;  power  of 
revocation  by  deed  or  will, 
and  of  declaring  new  uses* 

1st  and  2d  August y  178], 
Lord  Orford  conveys  to  a 
trustee  the  estates  in  Devon 
and  'ChmVMUyio  use  of  Lord 
Orford  for  life,  ians  waiste, 
remainder  to  the  use  of  the 
heirs  of  his  body,  remainder 
to  such  person  or  persons  as  he 
should  by  deed  or  will  appoint, 
remainder  to  the  right  heirs  of 
Samuel  RoUe  for  ever ;  power 
of  revocation,  and  of  declar- 
ing new  uses  by  deed  or  will. 

5th  and  6th  Juney  1785. 
Lease  and  release,  between 


Lord  Orford  of  the  first  part, 
LiOrd  Keppel  and  others,  ex- 
ecutors of  Lord  Alhemarlcy 
(being  former  mortgagees  of 
the  Dorsety  Devonshire,  and 
Comtvall  estates,)  of  the  se- 
cond part,  and  Sir  Edward 
Hughes  of  the  third  part,  re- 
citing a  former  mortgage  of 
said  estates  for  ^20,000,  and 
reciting    said    indenture   of 
bargain  and  sale  inroUed,  6th 
June,  1781,  for  suffering  re- 
coveries of  said  estates,  and 
for  declaring  the  uses  to  said 
Lord  Orford  in  fee,  and  re- 
citing that  said  executors'  of 
Lord  Albemarle  had  occasion 
for  the  money,  and  Sir  Ed' 
toard  Hughes  had  agreed  to 
advance  it,   said  "  George 
"  Earl  of  Orford  did  grant, 
''  bargain,  sell,  release,  and 
''  confirm  the  estates  in  jDot- 
*^  set,  Devon,  and  Cornwall, 
''  to  hold    to    Sir  Edward 
'*  Hughes  in  fee,  subject  to 
"  a  proviso  of  redemption 
**  upon  payment  of  ^20,000 
and  interest  to  Sir  Edward 
Hughes,  by  Lord  Orford^ 
^*  his  heirs,  executors,  and 
<<  administrators,  at  the  time 
and   in  manner  therein. 
mentioned.    That  said  Sir 
Edward  Hashes  his  heirs 
and  assigns    should    and 
would  at  the  request,  coats, 
and  charges  of  the 
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mbout  to  raise  money  by  way  of  loan  on  the  security  of 
the  estates,  caused  a  representation  to  be  made  to  f^url 
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**  Gtorge  Earl  of  Orford^  his 
^  heirs  and  assigns,  release 
**  and  convey  the  premises 
^*  unto  the  said  George  Earl 
g£  Orford^  his  heirs  and 
assigns,  or  unto  such  per- 
son and  persons  as  he  or 
they  should  direct  or  ap- 
point; covenant  from  Lord 
Orford  to  pay  the  £20,000. 
N.  B»      This    mortgage- 
*'  deed  takes  no  notice  of  the 
*'  voluntary    settlements    of 
"  August  and  September  17SI. 
"  Lord  Orford  is  lately  dead, 
**  leaving  the  present  Earl, 
^  his  uncle  and  heir  at  law, 
'*  and  by  his  will  takes  no 
''  notice  of  estates  m  Dorset, 
**  JDevon^  or  CorwmaU.     Qjti* 
**  As  the  mortgage-deed  has 
«<  limited  the  equity  of  re- 
**  demption  of  the  fee  of  the 
**  estates  to    Lord    Orford, 
^*  his  heirs  and  assigns,  will 
**  the  equity  of  redemption 
*'  of  the  estates  descend  to 
"  the  heir  at  law  of  the  late 
Earl  of  Orford,  or  go  ac- 
cording to  the  deeds   of 
August    and     September, 
1781 ?" 


it 
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Opinion  of  the  late  Lord 

Chief  Baron* 
**  The    question    in   this 
case  will  be,  whether  the 
lease  and  release  of  the 
^<  5thand6th  June,  1785,  will 


«< 


be  held  to  operate  as  a 
'^  total,  or  only  a  partial  re- 
'^  vocation  of  the  several 
''  deeds  of  August  and  Sep* 
"  tember  1781." 

The  general  doctrine  is, 
that  where  the  whole  estate  is 
conveyed  so  as  to  operate  as 
a  revocation  at  law,  yet  equi- 
ty will  consider  such  con- 
veyance as  a  revocation  pro 
tanto  only,  if  it  be  intended 
as  a  security  only  to  let  in 
a    particular  incumbrance ; 
**  and  this  is  held  as  in  case 
**  of  a  mortgage  in  fee.  This 
''  doctrine,  which  applies  to 
conveyances  for  payment 
of  debts  to  mortgagees,  and 
other  securities  for  money, 
is  an  exception  to  the  ge- 
**  neral  rule,  that  where  lands 
'*  are  devised,  and  an  alter- 
**  ation  is  made  in  the  estate 
**  by  a  subsequent  deed  in^ 
<<  consistefit  with  the  will, 
''  a  revocation  will  be  e&c- 
''  tuated ;   there  are  many 
"  cases  on  this  subject,  the 
**  nearest  to  the  present,  is 
''  that  of  Vernon  and  Jones, 
"  2  Vern.  241.    The  only 
**  difference    between    that 
case  and  the  present  is, 
that,  in  the  present,  the 
equity  of  redemption  is  to 
be  conveyed  to  the  Earl 
of  Orford,  his  heirs,  &c. 
or  unto  such  (4her  person 


tt 


it 


it 


tt 


it 


tt 


tt 


tt 


tt 


If 


1817. 


ChOLMONDX' 
hE.Y 

CUMTON 

imd  Others. 


182 


1817. 


Cholmonde- 

V. 

Clinton 
and  Others. 


CASES  IN  CHANCERY. 

Horace^  that,  although  by  the  limitation  to  the  right 
heirs  of  Samuel  RoUe  in  the  settlement  of  1781,  he 
(Lord  Clinton)  had  become  entitled  to  the  equity  of 
redemption,  yet  some  embarrassment  had  arisen  to  his 


**  or  persotu  as  he  or  thet^ 
*^  shall  direct  or  appoint. 


u 


u 
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The  late  Earl  had,  by 
the    deed    of    September^ 
**  1781,  retained  to  himself 
a  power  of  appointment  of 
the  estates  comprized  in 
that  deed  in  the  beginning 
**  of  it ;  and,  in  the  deed  of 
*'  Augustf    1781,    the    like 
^'  power    is    given  to  him, 
'^  after  the  limitation  to  the 
"  heirs  of  his  body.    It  may 
''  be  said  that  the  words,  and 
'*  unto  such  person  as  he  or 
**  they  shall  direct  or  appoint^ 
^*  which  are  not  to  be  found 
"  in  any  of  the  printed  cases, 
*'  which   I  have  met  with, 
'^  shew  an  intent  in  the  tes- 
''  tator,when  connected  with 
his  powers  of  appointment, 
that    the    deed    of  1785 
**  meant  to  go  further  than 
**  partially    to    revoke    the 
*'  former  deeds.    I  do  not, 
"  however,  upon  the  whole 
**  thfnk  that  such  an  effect 
^*  would  be  given  to  those 
**  words ;  as  I  conceive  that, 
*^  without  the  aid  of  express 
''  words,  he  or  his  heirs  and 
<<  assigns  might  have  direct- 
'*  ed  the  equity  of  redemp- 
tion to  be  conveyed,  but 
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"  that  this  case  will  only  be 
*^  considered  as  as  a  ease  of 
partial  revocation,  in  order 
**  to  let  in  the  mortgages. 
**  A.  Macdonaldf  February 
"  2d,  1792." 

Opinion  of  the  late  Mr* 

Shadtoell, 
*^  The  intention  of  the 
^'  deeds  of  1785,  being  mere- 
'^  ly  to  transfer  an  incum- 
**  brance,  which  had  existed 
'<  for  near  60  years,  to  a  new 
*^  mortgagee,  and  there  be- 
'^  ing  no  notice  taken  of  the 
^*  settlements  of  1781,  nor 
*'  any  recital  of  the  late  EarFs 
'^  desire  of  vesting  the  fee- 
'^  simple  in  himself  in  oppo- 
**  sition  to  the  uses  of  the 
**  settlement,  I  am  of  opinion 
''  that,  in  equity,  those  uses 
'^  are  not  revoked,  and  that, 
*'  subject  to  the  mortgage 
''  (which,  if  not  dischargeable 
'^  out  of  other  funds,  will  fall 
<'  proportionably  upon  both 
'^  settled  estates),  the  equity 
'<  of  redemption  will  go  ac- 
cording to  the  limitations 
in  the  respective  settle- 
''  ments. 

'^  Lancelot  Shadwett^  Lsm* 
^*  colnU Inn,  January fl79i*'* 
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"tide,  by  reason  of  a  doubt  which  had  been  raised,  whe-  1^^^* 

iher  the  indentures  of  1785  had  not  revoked  that  limit- 
ation ;  therefore  requesting  Earl  Horace  to  execute  such 
^eed  or  instrument  as  should  be  necessary  to  remove  v. 

that  doubt.    That  Earl  Horace^  havmg  already  taken      ^I'qX^*' 
the  aforesaid  opinions,    and  being  therefore  satisfied 
that  such  doubt  was  luifounded,  consented  to  execute 
such  deed  or  instrument  as  was  required. 

Accordingly,  by  indentures  of  lease  and  release,  dated 
tiie   1st  and  2d  o{  April,  1794,  the  release  being  made 
between  Horace  Earl  of  Orford,  (described  as  uncle 
and  heir  at  law  of  George  Earl  of  Orfordj  deceased,)  of 
the  first  part,  the  Earl  of  Coventry  and  others  (trustees 
in  the  settlement  of  1792)  of  the  second  part,  and  the 
taid  Lord  Clinton  (described,  with  an  accurate  state- 
ment of  his  pedigree  from  TAeophUus  Earl  of  lAnccln^ 
as  heir  at  law  ex  parte  matemd  of  the  said  George 
£arl  of  Orford)  of  the  third  part;  after  reciting  the 
settlement  of  1781,  the  indentures  of  1785,  the  death 
of  Earl  George,  and  the  deed  of  179^9   and   *<  that 
^*  doubts  had  arisen  whether  the  said  George  Earl  of 
**  Orford,  having  joined  in  the  indenture  of  1785,  did 
^  not  revoke  the  limitations  contained  in  the  settlement 
^o(  1781,  and  t|;iereby  defeat  the  settlement  of  1792} 
*^  and  vest  the  estates  in  Horace,  as  heir  at  law  of  the 
^  said  George,  Earl  of  Orford,  but  the  said  Horace 
^  Earl  of  Orford,   being  well  satisfied  that  the  said 
^  late  Earl  did  not  intend  to  alter  the  uses  limited  by 
**  the  settlement  of  1781,  had,  at  the  request  of  Lord 
^<  Clinton,  agreed  to  confirm  the  uses  of  the  said  set* 
^<  tlement  in  manner  thereinafter  mentioned,''  it  was 
'Witnessed  that,  in  pursuance  of  the  said  agreement,  and 
l)eing  desirous  to  confirm  the  settlement  of  1781  and 
17929  the  said  Horace  Earl   of  Orford  <<  did  grant, 
^''bargain,  sell,  release  and  confirm/*  unto  the  said 
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1817.         Earl  o(  Caoentrj/^  &c.  and  their  heirs,  all  the  aforesaid 

p  manors,  &c.  which  were  the  inheritance  oi  Samuel  BoUe 

j^SY       **  «nd  George  Earl  of  Orfardj  <^  to,  for,  and  upon  sucfa 

V.  <<  and  so  many  of  the  powers,  provisos,    limitations, 

ftiHloSr^       ^*  declarations,  and  agreements  limited  and  declared,  or 

«  any  ways  expressed  of  or  concerbing  the  same»  in 
^  and  by  the  said  indentures  of  release,  bearing  date 
*^  respectively  the  6tb  and  8th  of  October,  179^  as 
«c  were  then  existing  undetermined  or  capable  of  taking 
<^  effect,  in  the  same  manner  as  if  the  said  iadentupe  of 
*^  the  6th  of  June,  1785,  had  not  been  made,  and  to 
<<  and  for  no  other  use,  intent,  or  purpose,  wbr.t8oever»" 

Lord  ainton  (formerly  R.  G.  W.  Tr^ii^  Esq.)  died 
on  the  28th  of  August,  1798,  leaving  the  Defendant, 
Lord  Clinton,  his  eldest  son  and  heir  at  law,  who 
entered  into  possession  on  the  death  of  his  fisitber, 
claiming  to  be  entitled  as  tenant  in  tail  under  the  set- 
tlement of  1792,  subject  to  the  mortgage. 

Horace,  Earl  of  Orford,  made  his  will,  dated  the  15th 
o(  May,  1793,  by  which,  after  disposing  of  his  estates 
in  Norfolk,  Essex,  and  Middlesex,  and  giving  several 
pecuniary  and  specific  legacies,  he  gave,  devised,  and 
bequeathed  to  his  cousin  General  Conway,  his  heirs, 
executors,  &c.  <^  all  the  rest  and  residue  of  his  estate 
^<  and  effects,  real  and  personal,  freehold  and  copyhold, 
<^  whatsoever  and  wheresoever,  and  of  what  nature, 
<<  kind,  or  quality  soever,  not  thereinbefore  by  him 
^^  otherwise  disposed  of,  which  he  then  was,  or  should 
*<  be  at  his  death,  seised  or  possessed  oi^  interested  in 
^*  or  entitled  to,  or  over  which  he  had  a  disposing 
<<  power;"  and  the  said  General  Cornxjay  having  afker^ 
wards  died  in  his  lifetime,  by  a  codicil  to  his  will, 
dated  the  27th*  of  December,  1796,  Earl  Horace  ap- 
pointed the  Plaintiff  Ann  Seymour  Darner  to  be  his 
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»idaaiy  legatee  and  devisee  in  the  room  of  her  late  .  1817. 
fW^her,  the  said  General  Conway  deceased,  and  gave, 

deTised,  and  bequeathed  to  her  the  said  Plaintifi,  her  i^^t 

Heirs,  executors,  &c.  all  the  rest  and  residue,  &c.  in  the  v. 

sajne  words  as  he  had  given  the  same  by  his  will  to  her  d  Otihm^ 
•aid  late  &ther. 

Earl  Horace  died  shortly  after  the  date  of  this  co- 
dicil, leaving  the  Plaintiff  George  Jamesy  Earl  (since 
Marquis)  of  Cholmondeley^  his  grand  nephew  and  heir 
at  law,    and  the  Plaintiff  Ann  Seymour  Darner  him 
surviving. 

The  Wl  then  stated  that  some  questions  had  arisen 
between  the  Plaintiff,  respecting  the  will  and  codicil 
of  Horace  Earl  of  Orjbrdy  as  far  as  regarded  the  equity 
of  redemption  of  the  said  mortgaged  estates,  and  that, 
in  order  to  put  an  end  to  such  questions,  they  had 
ag;reed  to  share  the  same  between  them.     That  they 
'^ere  advised  that,  by  virtue  of  the  limitations  in  the 
Settlement. of  1781,  Earl  Horace  became,  on  the  death 
^f  Earl  George^  absolutely  entitled  to  the  equity  of  re- 
demption of  the  said  estates,  and  that  the  Plaintifis, 
^^x>n  the  ^eath  of  Earl  Horace^  became  entitled  to  the 
^ame;  that  by  divers  mesne  assignments  the  legal  estate 
Ml  the  said  mortgaged  premises  had  become  vested  in 
^lie  Defendant  Francis  Drake^  subject  to  redemption  on 
|;>ayment  of  j&20,000  and  interest ;  and  that  the  other 
Defendants  respectively  claimed  some  interest  in  the 
9ame;  charging  that  the  deed  of  1794  did  not  abso- 
lutely confirm  ^e  settlement  of  179^,  but  only  removed 
the  doubts  which   embarrassed  the  supposed   title  of 
Lord  Clinton^  by  reason  of  the  mortgage  deed  of  1 785, 
conveying  the  estates  to  the  uses  of  the  settlement  only 
in  such  manner,    as  if  that  mortgage  had  not  been 
made;  and  that  Earl  Horace  executed  the  deed  of  1794 
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under  the  advice  he  had  receivec}  as  to  the  effect  of  that 
mortgage^  and  not  considering  that  he  was  in  fact  partF* 
ing  with  any  substantial  right  or  interest  whatever^  but 
fiilly  believing  that,  by  the  limitation  to  the  right  heirs 
o{ Samuel  BoUe  in  the  settlement  of  1781,  Lord  Clinton 
became  absolutely  entitled  to  the  equity  of  redeiiq>tioii 
on  the  death  of  George  Earl  of  Orford.  The  bill 
therefore  prayed  a  redemption  and  reconveyance  to  the 
Plaintiffs,  and  that  the  Defendant,  Lord  Clinton^  mif^l 
be  decreed  to  deliver  up  to  them  the  possession  of  die 
pranises,  and  the  Defendant  Seymour  to  assign  to  them^ 
or  as  they  should  direct,  the  200  years  term  then  vested 
in  him  in  trust  to  attend  the  inheritance;  together  with 
an  account  of  rents  and  profits  received  by  the  De** 
fendant,  Lord  Clinton  /  and  that  he  might  be  decreed 
to  pay  the  amount  of  what  should  be  found  doe  in 
taking  such  Account,  upon  being  allowed  all  sums  paid 
by  him  in  reduction  of  interest  on  the  mortgage. 

The  Defendant,  Lord  Clinton^  by  his  answer,  sob* 
mitted  that  it  was  the  true  intent  and  meaning  of  the 
indenture  of  settlement  of  1781  to  limit  the  estates  to 
such  person  as  should  be  heir  at  law  of  Samuel  RoUe  in 
case  George  Earl  of  Orford  died  without  issue.     He 
insisted  that  the  deed  of  1794,  was  executed  by  Horace 
Earl  of  Orford^  for  the  purpose  of  confirming  the  limit- 
ations created  by  the  settlement  of  1792,  and  barriii^ 
himself  and  his  heirs  firom  making  any  claim  to  the 
estates,  or  deriving  any  title  thereto,  by  the  operation 
of  the  settlement  of  1781,  or  otherwise;  and  in  order 
{effectually  to  carry  into  execution  Earl  Georges  inten* 
tion  that  the  estates  should  vest  in  the  right  heirs  oT* 
Samuel  RoUe^   being  the  right  heirs  of  him  {George^ 
Earl  of  Orford)  ex  parte  matemd  :  the  BoUes  being  tbes* 
fiunily  from  which  he  had  derived  those  estates.     H^ 
admitted  the  possession  of  his  fiuher  Lord  Clinkmf  antf 
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afterwards  of  the  Trustees  in  the  settlement  of  1 792, 
«nd  of  receivers  appointed  by  the  Court,  in  a  suit,  in 
^wbich  the  Defendant  (then  an  infant)  was  Plaintiff, 
and  th^  Earl  of  Caoentry  and  others,  Defendants,  to 
carry  into   execution   the  settlement  of  1792;  which 
possession  waa  alleged  to  have  been  quiet  and  uninter- 
rupted till  the  filing  of  the  bill.     The  answer  then 
stated  indentures  of  lease  and  release,  dated  the  26tb 
and  27  th  of  Naoember^  181 1,  between  Edward  Hughes 
BaUy  tEen  an  infant,  and  heir  at  law  of  Sir  Edward 
HugheSj  deceased,    of  the   first  part,    certain   parties 
therein  named  of  the  second  pdrt,  and  the  Defendant 
Ih'aie  of  the  third  part,  by  which,  after  reciting  the 
mortgage  deed  of  1785,  and  an  order  by  which  it  was 
referred  to  enquire  whether  the  said  E.  H.  Ball  was  an 
ia&nt  trustee,  within  the  meaning  of  the  statute,  and 
the   Report  of  the  Master  thereon,  it  was  witnessed 
that,  in  consideration  of  j€20,000  paid  by  the  Defend- 
ant Drake  to  the  parties  of  the  second  part,  the  said 
^.  H.  Ball  conveyed  to  the  said  Defendant,  his  heirs, 
fkxkd,  assigns,  subject  to  the  equity  of  redemption  sub- 
sisting in  the  said  estates ;  which  siim  of  ,£20,000  so 
t^aid,  was  the  proper  monies  of  the  Defendant  Lord 
dinUnif  the  name  of  the  other  Defendant  being  made 
'Cise  of  only  as  a  trustee  for  him.     The  Defendant  fur- 
^er  said,  that  no  application  had  ever  been  made  by  the 
IPlaintifis  to  him,  or  to  the  Defendants  the  Trustees  to 
Ills  knowledge,  previous  to  filing  the  bill,  except  by  two 
letters  to  the  Defendant  Drake,  written  in  May  and 
nhtne,  1812,  and  thereby  referred  to;  but  that  both  the 
Plaintifib  permitted    him  the    Defendant,    and   those 
claiming  under  him,  to  enjoy  the  estates  without  setting 
up  any  claim  thereto,  although  under  no  disability  to 
do  so.     He  submitted  that  it  was  the  intention  both  of 
Earl  George,  when  he  executed  the  settlement  of  1781, 
and  of  Earl  Horace,  when  he  exeaited  the  deed  of 
Vol.  II.  O  ^ 


1817. 


Cholmondso 

LBT 

v. 

'   Clikton 
and  Others. 


Cholmokde- 

LET 


and  Others. 


188  CASES  IN  CHANCERY. 

1817.  1794,   that  the  estates   should  become  vested  in  the 

family  of  Samuel  Roller  so  as  to  be  a  provision  for  the 
person  entitled  to  the  barony  of  Clinton,  which  title 
V.  iiras  in  Earl  George,  and  descendible  to  the  fanuly  of 

^i^JvH^      the  said   Samuel  Bolle.      (See   the   pedigree.)      The 
answer  then  stated  indentures  of  the  4th  and  5th  of 
Jtdi/f  1794,  between  the  late  Lord  Clinton,  (described  as 
heir  at  law  of  Samuel  Rolle,  deceased,  and  heir  exparie 
matemd  of  George  Earl  of  Orford,)  of  the  first  part, 
the  Trustees  of  the  settlement  of  1 792,  of  the  second 
part,  and  Sir  Lawrence  PaUc,  Bart,  of  the  third  part, 
whereby,  after  reciting  that  the  estates  were,  on  the 
death  of  Earl  George,  vested  in  the  said  Lord  CUnton 
in  fee,  as  right  heir  of  Samuel  Rolle,  and  that  the  Trus- 
tees of  the  said  settlement  had  applied  to  Sir  Ldmrena 
Palk  to  advance  £25,000  on  the  security  of  the  saS 
estates,  under  the  trusts  of  the  settlement,  which  he  hm 
agreed  to  do,  it  was  witnessed  that  the  said  Trustees,  « 
the  request  of  Lord  Clinton,  and  the  said  Lord  Clmt^ 
did  grant,  8cc.  and  confirm  to  the  said  Sir 
Palk,  his  heirs,  8cc.  all  the  said  manors,  &c.  which 
the  estate  and  inheritance  of  the  said  Samuel  RoUe, 
afterwards   of  the  said  George  Earl  of  Orford,  in  cfa 
counties  oi  Devon  and  Cornwall,  subject  to  the 
mortgage  for  ,£20,000  to  Sir  Edward  Hughes,  and 
ject  also  to  redemption  on  payment  of  the  said  £25,W^ 
and  such   further  sum   as  Sir   Lawrence  Palk  migiKr 
thereafter  advance,  with  interest.     The  Defendant  th^> 
submitted  that  the  Plaintiffs  were  entitled  to  no  t^dff 
in  equity.     And  the  late  Lord  Clinton,  and  thetfiii" 
tees,  and  receivers,  having  been  in  quiet  and  andis* 
turbed  possession  and  enjoyment  for  upwards  of  twenty 
years  before  the  filing  of  the  bill,  without  any  diini 
made  except  by  the  said  two  letters,  the  Defendtnt 
claimed  the  same  benefit  of  such  length  of  poBseaioD, 
and  of  the  statutes,  as  if  he  had  pleaded  the  same.   He 
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fbrther  said  that,  on  the  faith  of  having  a  good  title 
under  the  deeds  of  1781  and  1794|  he  had  made 
several  dispositions  of  large  parts  of  the  estates  of  his 
grandfather  Trefusis^  and  had  paid  various  debts  of  his 
fiidier,  which  he  was  not  liable  to  pay ;  and  that  his 
iuher  was,  as  he  believed,  principally  induced  to  claim 
the  barony  of  Clinton^  in  consequence  of  his  possessing 
the  estate  which  had  been  enjoyed  with  that  barony. 

The  Defendant  Drake,  in  like  manner,  submitted 
die  construction  and  effect  of  the  deeds  of  1781  and 
2794,  and  claimed,  as  Trustee  for  Lord  Clinton,  the 
&li  benefit  of  the  length  of  time  and  of  the  statutes. 

\ 
The  Defendants  SU  John  and  Fortescue,  (surviving 

Tmstees  of  the  settlement  of  1792,)  said  that,  until  the 

fifing  of  the  present  bill,  no  notice  of  the  claim  or 

^demand  of  the  Plaintiffs  was  ever  made  to  them  or 

either  of  them,  and  claimed  indemnity. 

The  Defendant  Sir  Lawrence  PaUc  stated  the  appli- 
cation made  to  him  by  Lord  Clinton,  then  being  in  the 
possession  or  enjoyment  of  the  estates,  and  being,  or 
pretending  to  be,  with  the  full  knowledge  of  Earl 
Horace,  absolutely  seised  of  and  entitled  thereto,  and 
his  consequent  advances  of  money  on  the  security  of 
the  estates  under  the  mortgage  deed  of  1794,  amount- 
ing, together  with  interest,  at  the  time  of  putting  in  his 
answer,  to  £4t  1,000  and  upwards*  He  claimed  to  be 
entitled  to  the  full  benefit  of  that  mortgage,  as  well 
against  the  Plaintiffs  as  against  Lord  Clinton,  and  those 
tlaiming  under  him,  and  also  all  such  benefit  of  the 
mortgage  to  Sir  Edward  Hughes  as  a  collateral  security 
fer  his  advances  generally,  and  especially  for  sums  paid 
for  interest  by  him  to  the  representatives  of  Sir  Edward 
Hughes^  upon  his  mortgage  of  «£20,000,  as  he  had  in- 
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181?.         any  manner  become  entitled  16  in  equity,  by  virtue  < 

his  contract  with  Lord  Clinton  and  his  Trustees,  sd 

under    the    general   circumstances   of  the  case.     I] 

V.  alleged  that  he  had  never,  until  long  after  he  had  mad 

if  rwh^^  these  advances,  any  knowledge  or  notice  of  any  rig^ 
or  title  in  Earl  Horace^  or  any  persons  claiming  undi 
him,  or  any  belief  or  suspicion,  or  any  reason  to  beliei 
or  suspect,  that  Lord  Clinton  and  his  Trustees  bad  im 
full  right  and  title.  And  he  submitted  that,  even 
Lord  Clinton* s  title  was  not  absolutely  good  and  ind< 
feazible  at  law  against  Earl  Horace  and  those  claUnin 
under  him,  yet.  Earl  Horace  having  permitted  Lor 
Clinton  to  enjoy  the  estates  as  his  own,  under  adaii 
of  absolute  ownership,  and  having,  with  full  knowledg 
of  the  trust  deed  of  1792,  instead  of  questionin 
Lord  ClifUon^s  right  to  the  estates,  confirmed  it  in  Cfa 
manner  before-mentioned,  and  having  also  permitte 
the  Defendant  to  advance  his  money  upon  the  faith  c 
the  title  so  claimed  and  suffered  to  be  enjoyed,  th 
Plaintiffs  ought  not,  claiming  under  the  said  Ea: 
Horace^  to  be  permitted  to  impeach  the  title  of  tl 
Defendant  as  a  mortgagee,  and  were  entitled  to  i 
relief  against  him,  except  to  redeem  him  by  paying  < 
the  whole  principal  and  interest  due  on  his  mortga^ 
And  he  claimed  the  same  benefit  of  the  mortgage  sec; 
rity  as  if  he  had  pleaded  the  same. 

Sir  Lavorence  Palk  having  died  after  putting  in  Iii 
answer,  the  suit  was  revived  ns  against  his  represen 
tatives. 

Witnesses  were  examined  on  the  part  of  the  PlaiiH 
tiffs,  principally  to  prove  certain  exhibits,  and  th^ 
pedigree  of  Marquis  Cholmondeley.  In  last  Michadmts 
tenii,  these  depositions  were  sought  to  be  suppressed^ 
as  against  some  of  the  Defendants,  for  irregularityi 
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but  the  attempt  did  not  succeed  (a).  On  the  part  of  the  1817. 

Defendants  no  witnesses  were  examined ;  and  the  cause  ^ 
now  came  on  for  hearing  before  His  Honor,  the  Mas-  i,£y 

ier  (^  the  Rolls.  » 

For  the  Plaintiffs.  ^j"J^^ 

Leach. 

The  Piaintiii^,  in  this  case,  claim  to  be  entitled  to 

the   Equity  of  Redemption  of  an  estate,  which  may 

he  called  for  distinction,  The  Rolle  Estate,  as  the  real 

representatives  of  George  Earl  of  Orford^  subject  to 

a  mortgage  created  in  1704,  which  was  transferred  in 

1811   to  the  Defendant  ^\t  Francis  Drake^  by  the  re- 

{n'esentatives  of  Sir  Edward  Hughes^  in  whom  it  was 

then  vested ;  and  so  transferred  (as  it  appears  from  the 

answer  of  Sir  Francis  Drake)  in  consequence  of  the 

mmonnt  of  the  mortgage  money  being  then  paid  to  them 

4iy  the  Defendant  Lord  Clinton.     On  the  other  hand, 

that  Defendant  claims  to  be  entitled,  not  only  to  the 

money  now  due  upon  this  mortgage,  but  also  to  the 

estate  itself,  subject  to  the  mortgage ;  and  he  insists  that 

George  Earl  of  Otford  is  not  represented  by  the  Plain- 

tifis,  but  by  himself,  as  to  this  estate. 

The  bill  therefore  proceeds  to  pray  that  possession 
may  be  delivered  to  the  Plaintiffs  of  the  estate  in  ques- 
tion, and  that  Lord  Clinton  may  be  decreed  to  account 
for  the  rents  and  profits  received ;  and  the  prayer  of 
the  bill,  to  this  extent,  is  framed  upon  the  settled  prin- 
ciple of  a  Court  of  Equity,  that  where  the  Court,  by  rea- 
son of  an  equitable  question,  has  once  jurisdiction  of  the 
subject,  it  will  do  complete  justice  between  the  par- 
ties, and  therefore  will  not  content  itself  with  directing 
the  redemption  of  this  mortgage  in  favour  of  the  Plain- 
tiffs, and  then  leave  them  to  assert  at  law  the  legal 
right  which  they  would  acquire  by  the  title  of  the  mort- 

{a)  Sec  this  case  reported  ante,  p.  71< 
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gagee,  but  will  proceed  to  give  the  whole  relief  to  whidk 
they  are  entitled. 

When  the  parties  first  became  acquainted  with  the 
title  which  they  now  claim  to  this  estate^  a  doubt  arose 
whether  the  right  belonged  to  Mrs.  Darner^  as  devisee 
of  Horace^  heir  at  law  of  Geotgej  Earl  of  Orford^  <» 
to  Lord  Cholmondeley  as  now  heir  at  law  of  Gaorge 
Earl  of  Orford;  and  this  doubt  turned  on  the  pdnt^ 
whether  Earl  Horace  had  such  a  seisin  of  the  estate^  as 
enabled  him  to  devise  it.  To  obviate  the  doubt»  an 
arrangement  was  made  between  the  Plaintiffs  by  whidi 
they  mutually  conveyed  to  each  other  their  interests  in 
the  estate,  if  it  should  prove  to  be  in  either  of  them. 

!•  The  principal  question  arises  on  the  construction  of 
the  Settlement  ofnsi,  under  which  Lord  Clinton  insists 
that  his  father  derived  the  title  which  he  now  claims. 


At  the  time  of  the  execution  of  this  deed,  George 
Earl  of  Orford  was  himself  the  right  heir  of  Samuel 
jRolle,  being  the  only  child  of  Margaret^  who  was  the 
only  child  of  Samuel  Rolle.  The  limitation  in  the  deed, 
to  the  right  heirs  of  Samuel  Bxile^  had,  consequently, 
the  same  effect  as  a  mere  superfluous  limitation  to  a 
grantor  and  his  own  right  heirs.  It  made,  in  truth, 
no  disposition  of  the  estate  whatever:  amounting  int 
legal  effect  to  a  mere  declaration  of  that  which  would, 
have  happened  if  no  declaration  had  been  made.  A 
deed  speaks  presently,  unless  its  language  be  such  as  ia 
its  nature  to  import  futurity ;  and-  is  not  like  a  will, 
which  speaks  only  at  the  death  of  him  who  makes  it. 

But  the  Defendant  contends  that,  though  this  is  die  " 
clear  unambiguous  legal  effect  of  the  expression,  jret,  if 
the  recitals  of  the  deed  be  referred  to,  it  will  appear 
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'plain  that  George  Earl  of  Orfard  intended  to  do  some- 
thing  very  different  from  that  which  is  the  clear  legal 
efiect  of  what  he  has  done ;  and  that  the  Court  is  there- 
fore to  put  a  construction  upon  this  limitation,  not  only 
not  conformable  to  what  the  grantor  has  said,  but  in 
direct  opposition,  to  it.     That,  when  the  grantor  has 
declared  that  the  estate  is  to  go  to  the  right  heir  of 
Samuel  RoUe^ — that  i^,  to  the  person  who  was  right  heir 
at  the  time  when  the  deed  was  made, — the  Court  is,  by 
the  effect  of  the  recital,  to  say,  that  it  is  not  to  go  to  that 
person,  but  to  such  person  as  may  happen  Xo  be  right 
iiW*  at  some  future  period.     In   other  words,  that  the 
Court  is  to  collect  an  intention  from  the  recital,  and, 
because  the  grantor  has  not  done  that  which  it  is  said 
he  meant  to  do,  therefore  to  strike  out  of  the  deed  that 
which  he  has  done,  and  to  make  a  new  deed  for  him, 
upon  this  alleged  conjecture  as  to  intention. 
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The  office  of  a  recital  is,  undoubtedly,  sometimes 
extremely  useful.  If  a  deed  contains  an  expression 
which  is  ambiguous,  it  may  be  referred  to,  in  order  to 
determine  in  which  of  two  senses  it  was  meant  to  be 
used.  But  the  use  of  a  recital  can  never  be  extended 
tQ  control  clear  and  unambiguous  expressions. 


If  a  Court  sees  by  the  language  of  a  recital,  that  the 
author  of  the  deed  had  a  purpose  in  view  which  he  has 
not  executed,  it  will,  as  every  person  must,  regret  that 
the  intention  has  not  been  carried  into  effect;  but^ 
because  he  has  not  executed  his  own  purpose,  the  Court 
cannot  execute  it  for  him.  A  Court  cannot  make  a 
deed  for  a  party  because  he  has  intended  to  do  it,  but 
has  failed  in  the  performance  of  tliat  intention.. 

Now  to  proceed   to  examine  the  language  of  the 
recitals  in  this  setllemeot.     The  Defendant  says  that 
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the  deed)  according  to  our  construction,  does  nothing 
for  those  relations,  ^^  the  heirs  of  Samuel  RoUe,**  whose 
interests  were  the  sole  object  of  the  grantor.     For  the 
sake  of  the  argument,  I  will  admit  it  to  be  so ;  but  is 
the  Court  on  that  account  to  do  for  them  what  the 
grantor  has  neglected  to  do  ?    I  say,  I  admit  this,  be- 
cause it  is  enough  for  our  purpose  to  have  recourse  to 
chat  argument  alone,  and  to  say  that,  whatever  may  be 
collected  from  the  recital,  the  Court  is  to  decide,  not 
what  George  Earl  of  Orford  meant  to  do,  but  what  he 
has  done ;  what  is  the  clear  unambiguous  legal  efiect  of 
the  deed  which  he  has  made.     But,  if  it  were  necessary 
to  observe  at  all  upon  the  effect  of  the  deed,  as  compared 
with  the  recital,  I  should  say  that  it  is  overstated ;  that 
the  deed,  as  far  as  it  goes,  does  follow  the  intention  ex- 
pressed in  the  recital,  by  narrowing  the  estate  of  the 
grantor  to  an  estate  tail   in  the  first   instance,   and 
thereby  continuing  it  in  the  family  and  blood  of  his 
mother  to  that  extent     But  I  place  no  value  on  this 
observation.     I  only  mention  it,  to  qualify  the  gene- 
rality of  the  inference  drawn  from  the  expressions  used 
in  the  recital.     It  is  nevertheless,  undoubtedly,  when 
compared  with  that  recital,  a  very  whimsical  deed,  and 
remarkably  inconsistent  with  the  purpose  of  fixing  the 
estate  in  the  family ;  actually  reserving  to  the  grantor  a 
power  of  disposing  of  it  entirely  away  fi'om  them.  How 
little,  therefore,  can  we  collect  of  the  real  intention  of 
the  grantor,  from  the  expressions  he  has  used  in  such 
a  deed !     If,  as  the  Defendants  contend,  the   Court  is 
to  strike  out  of  the  deed  the  limitation  to  the  right  heirs 
of  5.  Rolle^ — I.  €.  to  his  then  right  heirs, — ^and  substitute 
a  limitation  to  such  persons  as  shall,  at  some  future 
period,  sustain  that  character,  at  least  the  Court  must 
most  distinctly  see  what  is  the  future  period  at  which 
the  description  of  "  right  heirs  of  S..Bolle"  is  meant 
to  apply.     Those  who  claim  under  an  alleged  intention, 
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fnast  show  with  absolute  certainty  what  that  intention       ^  L^^l* 
is.    The  Defendants  say,  it  was  not  the  present  right 
heir  of  Samuel  BMcy  but  the  person  who  should  answer 
diat  description  at  the  death  of  George  Earl  of  Orfordj  v. 

that  was  intended ;  and  that  such  an  interpretation  I'cm!^^ 
would  be  inconsistent  with  the  other  limitations  in  the 
deed.  Would  it  not  be  equally  consistent,  if,  instead 
of  the  person  who  should  be  right  heir  at  the  death  of 
George  Lord  Orford^  the  Court  were  to  substitute  the 
person  who  should  be  right  heir  upon  the  determination 
of  the  estate  tail  ?  Upon  what'  ground  can  they  say 
that  the  one  substitution  would  not  be  as  consistent 
as  the  other  ?  But,  if  it  is  uncertain  which  of  two  con- 
trary limitations  is  to  prevail,  that  very  uncertainty  would 
of  itself  avoid  the  deed  altogether. 

I  have  before  observed,  upon  tiiis  question  of  intention, 
that  no  conjecture  can  be  admitted  to  vary  tiie  precise 
legal  effect  of  a  clear  unambiguous  limitation ;  but,  if  I 
were  to  form  any  conjecture,  from  what  appears  in  the 
deed  itself,  of  what  was  the  real  intention  of  George 
Earl  of  Orford^  when  he  made  it,  that  conjecture  woiild 
be,  that  he  as  littie  meant  this  estate  for  Lord  Clinton  as 
for  any  indifferent  person.     I  verily  believe,  from  the 
expressions  he  has  used,  that  he  would  have  learnt,  with 
the  utmost  astonishment,  that  Lord  Clinton  was  to  claim 
by  virtue  of  any  supposed  intention  in  his  favour.    It  is 
impossible  to  doubt  what  was  the  moral  feeling  acting 
upon  the  mind  of  this  nobleman  at  the  time  he  made  the 
deed :  he  recites  in  it  the  will  of  his  grandfather  Samuel 
BoUe^  by  which  it  appears  to  have  been  that  gentieman's 
intention,  that,  in  case  the  issue  of  his  daughter  should 
fiul,  this  estate  should  go  to  his  cousin  John  EoUe,  and 
the  heirs  of  his  body;  and  that,  upon  &ilure  of  those 
heirs,  it  should  go  to  Samuel  BolUy  the  brother  of  that 
John  MoUe^  in  fee.    George  Earl  of  Orford  addressed 
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himself  to  the  consideration  of  t^  sulject  with  a  moral 
feelings  that,  although  by  the  recovery  he  had  prevented 
the  estate  from  descending  according  to  the  will  of  his 
grandfather,  yet  it  was  due  to  his  grandfather,  from  whom 
he  derived  this  estate^  that  he  should  return  it  to  the 
fiimily  of  the  BoUeSf  in  the  same  manner  as  it  would 
have  descended  if  the  recovery  had  not  interrupted  the 
course  of  succession;  and,  if  he  had  been  told  that 
the  heir  of  a  sister  of  Samuel  RoUe^  who  died  seventy  or 
eighty  years  before  the  deed  vras  executed,  would  be 
the  person  to  take  under  this  limitation,  I  cannot  bitt 
conjecture  that  it  would  have  been  an  utter  disappoint^ 
ment  of  his  purposes,  as  it  would  equally  have  disap-^ 
pointed  the  purposes  of  his  grandfather. 


/ 


I  agree  that  all  this  is  nothing  to  the  purpose ;  that 
there  is  no  security  for  property  if  these  conjectures  are 
to  be  indulged ;  but  I  introduce  a  conjecture,  because 
we  see^  from  the  tone  of  the  pleadings,  that  Lord  CUnUm 
complains  of  the  hardship,  that,  after  a  long  possession 
of  twenty-six  years,  he  is  to  be  evicted  out  of  the  estate 
which  he  and  his  father  have  enjoyed.  The  hardship 
complained  of  is,  that  Lord  Clinton  and  his  father  hav* 
ing  enjoyed  an  estate  of  .£20,000  aryear,  to  which  they 
had  no  title,  and  against  the  intention  of  the  party  upon 
whose  deed  they  kept  it,  he  is,  at  this  distance  of  time, 
called  upon  to  restore  it  to  its  legal  owners.  Consider- 
ations of  hardship  are  of  little  value:  Courts  of  Justice 
do  not  sit  to  enquire  how  the  loss  of  property  may  press 
upon  this  individual,  or  that,  who  hds  held  it  without 
tide.  The  single  subject  of  consideration  for  the  Courts 
is,  whether  it  has  been  held  without  title ;  and  if  they 
find  that  it  has  been  held  without  title,  they  restore  it 
without  delay  to  its  right  owner.  But  these  allegations 
of  hardship  and  length  of  possession  never  appeared  \o 
me  more  misqiplied  than  they  are  In  this  case^  under  the 
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Btrong  conviction,  not  only  that  Lord  Clinton  has  no         18i7. 

title  to  the  estate,  but  that  it  has  been  held  also  against 

the  intent  of  the  grantor.  Cholmondb- 

II.  But  the  Defendant  then  says,  Supposing  it  be  true  ^i'Jvh^'^ 
that  there  has  been  a  common  mistake  about  the  con- 
struction of  this  deed,  and  that  he  had  been  enjoying 
the  estate  without  title  under  it,  yet  he  has  derived  a  title 
from  the  subsequent  deed  executed  in  the  year  1794,  by 
Horace  Earl  of  Orford.  He  says.  Even  if  I  had  no 
title  under  the  deed  of  1781,  yet  I  claim  the  estate  by 
confirmation  from  Horace  Earl  of  Orford^  under  the 
deed  of  1794.  The  circumstances  under  which  that 
deed  was  executed,  sufficiently  explain  the  real  nature 
jund  effect  of  it.  .  Upon  the  occasion  of  the  transfer  of 
the  mortgage  to  Sir  Edward  Hughes,  in  1785,  George 
Lord  Orford  joins  in  that  transfer,  and  gives  to  Sir 
EdwardHughes  the  security  of  a  conveyance  in  fee.  It 
seems  that,  two  or  three  years  after  the  death  o{  George 
Earl  of  Orford,  Lord  Clinton,  being  in  possession  under 
the  mistaken  construction  of  the  deed  of  1781,  which 
then  prevailed,  was  about  to  make  some  arrangement, 
which  required  that  he  should  be  able  to  satisfy  a  pur- 
chaser that  he  had  a  clear  undoubted  title.  Some  doubt, 
it  seems,  had  suggested  itself,  that  the  mortgage  in  fee 
might  be  considered  as  a  revocation  of  the  limitations 
of  the  settlement,  and  that  it  might  be  as  well  to  clear 
away  that  doubt ;  and,  accordingly,  application  is  made 
to  Horace  Earl  of  Orford  to  remove  it.  It  seems  that 
Earl  Horace,  although  ignorant  of  the  true  construction 
of  the  settlement,  had  not  been  altogether  inattentive  to 
his  rights  as  to  this  estate ;  for  the  same  doubt^  with  re- 
spect to  the  operation  of  the  mortgage,  had  suggested 
itself  to*  those  who  were  his  legal  advisers ;  and,  a  year 
or  two  before  this  application  firom  Lord  Clinton,  he  had 
taken  the  opinion  of  counsel  upon  this  point,  and  had 
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1817*  been  advised,  (as  every  lawyer  who  gave  himsdf  to  the 

^^^^^^^  serious  consideration  of  the  subject  must  have  advised 

Cholmokde-  hjnij)  that  the  mere  conveyance  in  fee  for  this  purpose 

X).  could  operate  no  benefit  to  him,  but  would  only  give  the 

^i*/?!^^      additional  security  of  a  fee  to  the  mortgagee.    Lord^ 
and  Otners*     ^i^,         •  «•         « •     •     i 

Clinton  then  applies  to  him  m  the  year  1794,  to  remove 

this  unfounded  doubt;  and,  being  thus  applied  to,  he 
consents  to  do  that  which  was,  (on  his  part)  parting  with 
nothing.     He  is  called  upon  to  execute  a  deed,  to  re- 
move a  doubt,  which  (he  perfectly  well  knew)  availed 
him  nothing;  and  he  executes  the  deed  accordin^y. 

We  will  look  first  to  the  legal  efiect  of  this  deed : 
it  is  a  different  question  what  would  be  its  operation  in 
a  Court  of  Equity.  It  recites  the  settlement  of  1781, 
the  mortgage  indenture  of  1785,  and  the  trust  settle- 
ment made  by  Lord  Clinton  in  1792,  for  family  arrange- 
ments ;  which  last  it  was  necessary  to  recite,  because  the 
trustees  under  that  settlement  were  the  then  owners  (as 
between  them  and  Lord  Clinton)  of  the  legal  estate ;  for 
which  reason  also  they  are  made  parties  to  the  deed  in 
question.  It  then  proceeds  thus, — **  Whereas  doubts 
have  arisen,"  &c.  (See  the  statement  of  the  case,  ante.) 
The  purpose  of  this  deed  of  confirmation  is  here  recited. 
It  was  a  doubt,  supposed  to  be  thrown  upon  the  title  of 
Lord  Clinton  by  the  execution  of  the  mortgage  deed  of 
1785;  and  upon  the  application  of  Horace  Earl  of 
Orford^  he  agrees  to  confirm  the  uses  of  the  settlement 
of  1781,  <*  in  the  manner  after-mentioned ;"  that  is,  that 
the  trustees  of  Lord  ClintorC^  settlement  shall  continue 
to  hold  the  estate  ^^  to,  for,  and  upon  such  and  so  many 
**  of  the  powers,"  &c.  "  of  the  deed  of  1792,  as  were  then 
*<  capable  of  taking  efiect,  in  the  same  manner  as  if  the 
<<  indenture  of  1785  had  not  been  made,  and  to  and 
**  for  no  other  use,  intent,  or  purpose  whatsoever." 
What  can  be  plainer  than  that  this  language  is  a  con- 
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firmatioDf  qualified,  as  nicely  as  words  can  qualify  it,  to 
the  objection  that  had  been  suggested  with  respect  to 
the  operation  of  the  deed  of  mortgage  ?  Can  any  body 
doubt  what  woiM  be  its  effect  io  a  Court  of  Law  ?  Could 
this  be  pleaded  as  a  confirmation  of  Lord  ClintorC^  title, 
otherwise  than  as  that  title  might  be  affected  by  the  in- 
denture of  mortgage  ?  Is  it  a  confirmation  as  against 
Lord  Orford,  in  relation  to  any  latent  right  which  he 
m^ht  have  ?  Can  it  be  carried  further  than  as  to  the 
ipere  operation  of  the  mortgage  deed?  We  are  not, 
however,  considering  this  question  in  a  Court  of  Law, 
bat  in  a  Court  of  Equity.  If,  in  a  Court  of  Law,  the  con- 
firmation is  as  general  as  language  can  express  it ;  in  a 
Court  of  Equity  it  is  nothing,  unless  it  be  made  to  appear 
that  the  party  making  the  confirmation  was  aware  of  the 
particular  objection  to  the  title  of  the  party  who  re- 
quired it.     He  who,  in  a  Court  of  Equity,  insists  upon 
confirmation,  must  shew  that  the  other  party  knew  the 
particular  defect,  and  meant  to  remove  it.     It  is  against 
all  reason,  that  men  are  to  be  entrapped,  in  ignorance 
of  their  rights,  into  an  alleged  confirmation.  The  party 
relying  upon  it  must  show  a  clear  intention  to  remove 
the  particular  doubt.     In  this  case,  there  is  no  pretence 
that  Earl  Horace  was  aware  of  the  objection  which  is  an 
utter  destruction  of  Lord  Clinton*^  title.     It  is,  on  the 
contrary,  apparent  that  he  was  in  perfect  ignorance  of 
such  an  objection  existing.     And,  even  if  this  deed  of 
confirmation  could  be  pleaded  at  law,  as  going  further 
than  the  mortgage  deed,  it  must,  in  a  Court  of  Equity, 
totally  fiiil. 
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But  it  will  perhaps  be  said,  although  Earl  Horace 
did  not  know  the  particular  objection  at  the  time,  yet, 
because  he  confirmed  as  against  one  defect,  a  general 
intention  to  confirm  as  against  every  defect  of  title  must 
be  presumed.    As  he  willingly  removed  the  defect  sup- 
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1817-  posed  to  exist  in  relation  to  the  mortgage  deed,  it  mitsl 

^•^^^^"^       be  presumed  that,  if  this  other  defect  had  be«i  then  laid 

Cholmomd      before  him,  he  would  have  as  readily  confirmed  die  title 

V.  of  Lord  Clinton  against  that  also.     Iil%nswer  to  that, 

Clihtoit      I  again  say,  the  Court  cannot  infer  what  a  man  meant 

to  do,  or  might  have  done.     It  is  to  look  at  the  deed  to 

see  what  he  has  done. 

'  But,  supposing  the  Court  could  address  itself  to  the 
enquiry  whether,  if  Earl  Horace  had  been  aware  ef  the 
present  objection  to  the  title  of  Lord  Clinton^  he  would 
have  as  readily  removed  that  objection  as  he  did  that 
arising  out  of  the  mortgage  ;  the  objection  to  the  mort- 
gage was  of  no  value.  He  had  been  advised  by  the 
late  Lord  Chief  Baron^  and  the  late  Mr.  Skadwellj  diat 
there  was  in  truth  no  objection  arising  to  the  title  firom 
this  mortgage.  He  knew,  therefore,  that  he  was  part- 
ing with  nothing ;  and  then,  because  he  was  disposed 
to  remove  an  objection,  of  which  he  could  never  take 
any  advantage,  the  inference  is  drawn,  that  he  would 
have  as  willingly  removed  an  objection  of  which  he 
might  have  taken  an  advailtage  to  the  extent  of  ^20,000 
a-year.  This  is  enough  to  shew  how  idle  are  all  such 
conjectures,  if  the  Court  could  pay  any  attention  to 
them. 

III.  The  next  doubt  attempted  to  be  raised  as  to  the 
title  of  the  Plaintifis  is  this : — Suppose  their  title  under 
the  deed  of  1781  admitted,  and  that  the  deed  of  confirm- 
ation operated  nothing  hostile  to  their  demand;  yet  they 
come  into  a  Court  of  Equity  too  late  to  make  their  title 
available.     George  Lord  Orford  died  in  the  year  1791, 
and  they  do  not  file  the  bill  till  the  year  1812,  after 
twenty-one  years  have  elapsed.     The  Defendants  there- 
fore contend,  that  the  length  of  time  is  an  answer  to 
the  demand  of  the  Plaintifis;  not  the  length  of  time,  as 
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applying  to  the  case  of  mortgagor  and  mortgagee,  tot       ^  ^^2: 
there  is  not  the  least  preteiice  for  such  an  argument. 
Hiis  mortgage  continued  outstanding  in  Sir  Edward 
Hughes  and  his  representatives  till  the  year  1811,  the  v* 

mortgagee  constantly  receiving  payment  of  the  interest      Vf'l^T^^ 
out  of  the   rents   and    profits  by  the  hand  of  Lord 
Clinton;  and,  in  the  year  1811,  it  was  transferred  to 
the  Defendant,  Sir  Francis  Drake,  expressly  as  a  mort- 
tsge,  subject  to  the  equity  of  redemption  reserved  by 
the  deed  of  1785.     It  is  not  therefore  upon  any  such, 
ground  that  the  Defendants  mean  to  insist  upon  the 
length  of  dme^  nor  does  the  particular  way  in  which 
ibey  do  mean  to  insist  upon  that  objection  appear  upon 
the  pleadings ;  but  I  presume  they  mean  to  say  this  ;-^ 
Lord  Clinton  is  a  disseisor,  who  has  had  an  adverse  pos- 
session for  above  twenty  years.     Now,  if  there  had  been 
no  mortgage  title  in  this  case ; — if  the  Plaintifis  had 
had  the  legal  estate  in  them ; — ^if  they  had  claimed  by 
legal  descent ; — they  then  were  barred  from  an  action 
of  ejectment,  and  a  Court  of  Equity,  which  proceeds 
according  to  the  principles  of  law,  must  therefore  say 
that  the  Plaintiffs  shall  derive  no  advantage  in  equity 
from  the  circumstance  of  this  legal  outstanding  estate, — 
that  they  shall  be  placed  in  no  better  situation  irom  that 
circumstance,  in  a  Court  of  Equity,  than  they  would  in 
a  Court  of  Law,  if  there  had  been  no  legal  outstanding 

estate. 

> 

The  objection,  thus  stated,  proceeds,  in  the  first  place, 
upon  an  affirmation  which  is  directly  contrary  to  the 
truth  of  the  case;  viz.  that  Lord  Clinton  is  a  disseisor 
of  this  estate,  who  has  been  in  possession  twenty  years. 
— Lord  Clinton  is  not  a  disseisor :  there  never  has  been 
any  disseisin  of  this  estate.  The  estate  is  held  by  Lord 
Clinton  at  this  moment,  not  by  the  title  of  disseisin,  and 
so  the  whole   pretence  fails,  for  the  fact  fails,  upon 
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which  it  was  grounded.  Set  the  mortgage  out  of  Ump 
case,  and  there  would  then  have  been  a  disseisin ;  but^ 
in  consequence  of  the  mortgage,  there  has  been  no  dis^ 
seisin  at  law. 

But|  supposing  this  were  such  a  case  as  that  pro- 
position assumes; — that  Lord  Clinton  were  a  disseisor 
in  possession,  and  that,  twenty  years  having  run,  no 
action  of  ejectment  would  lie  to  assert  the  legal  title  of 
the  Plaintiff.  Would  no  other  action  lie?  If  this 
had  been  a  mere  legal  estate  upon  the  death  of  Lord 
Orfardj  was  there  not  a  descent  of  the  entire  fee? 
And  could  not  these  Plainti£&  have  asserted  their  title 
at  law  by  another  mode  of  proceeding,  within  an  extent 
of  time  mudi  beyond  that  which  has  here  elapsed  ? 
Then  what  is  the  analogy  which  prevails  between 
Courts  of  Law  and  Courts  of  Equity  ?  A  Court  c^ 
Equity  will  give  no  relief  where  the  remedy  is  at  law ; 
but,  where  the  parties  are  compelled  to  seek  relirf 
in  a  Court  of  Equity,  it  will  give  the  same  relief  by 
analogy,  as  a  Court  of  Law  would  give  if  their  title  were 
a  legal  title. 


But  the  main  objection  is,  that  Lord  ClitUon  has 
never  been  a  disseisor ; — that  the  mortgagee  has  been 
in  possession  by  the  receipt  of  the  rents  and  profits ; — 
and  that  there  was  never  a  moment  at  which  this  mort- 
gagee was  disseised,  or  at  which  he  might  not  have 
maintained  his  ejectment  as  against  Lord  Clinton.  That 
Lord  Clinton  was  never  more  than  a  mere  tenant  at 
will  of  the  mortgagee ; — that  he  could  never  have  op- 
posed his  possession  to  the  possession  of  the  mortgagee;— 
that  the  possession  of  the  mortgagee  was,  in  fact,  his 
possession,  as  the  possession  of  the  lessee  is  the  posses- 
sion of  the  lessor.  Therefore,  put  the  mortgage  out  of 
the  question,  and  Lord  Clinton  viovXd  be  a  disseisor; 
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bat  the  mortgage  is  in  question,  and  therefore  be  is  no  1817. 

•disseisor. 

CUOLMOMDE- 
LET. 

IV.  These  are  the  objections  raised  on  the  part  of  v. 

Lord  Clintoriy  and  the  only  objections  on  his  part ;  but  it  ^^^'^rf?2L 
is  insisted,  on  the  part  of  Sir  Lawrence  Ptdk^s  represent- 
atives, claiming  under  the  mortgage,  that,  supposing 
Lord  CUntan's  title  to  be  totally  unfounded,  yet  their 
situation  has  peculiar  equities  which  belong  to  it,  and 
that  their  mortgage  will  prevail,  though  the  title  of 
Lord  Clinton^  from  whom  they  derive  that  mortgage, 
should  feil.  They  say  that  Sir  Lawrence  Palk^  at  the 
time  he  advanced  his  money  upon  this  mortgage,  which 
was  three  years  after  the  death  of  Lord  Orford^  had  no 
notice  of  any  title  whatever  in  Earl  Horace  adverse  to 
the  title  of  Lord  Clinton  ;  but  that,  on  the  contrary,  he 
had  a  full  persuasion  that  Lord  ClintorCs  was  a  good 
title.  Why,  who  can  doubt  that?  Would  any  body 
believe  that  Sir  Lawrence  Palk  meant  to  advance 
j£^,000  upon  a  bad  title  ?  But,  because  he  advanced 
£25^000  to  a  person  not  the  owner  of  the  estate,  did  he 
therefore  acquire  a  good  title  against  the  real  owner,  to 
the  extent  of  this  ^25,000  ?  Yet  that  is  the  title  he 
^asserts.  However,  in  point  of  &ct^  even  this  ridiculous 
equity,  for  such  I  may  term  it,  is  not  founded  in  truth. 
In  point  of  &ct,  it  is  not  true  that  Sir  Lawrence  Palk 
had  DO  notice  of  the  title  upon  which  he  lent  his  money. 
By  the  deed  of  1781,  Lord  Orford*3  title  was  commu- 
nicated to  him.  His  legal  adviser  fell  into  the  same 
error  which  has  so  unaccountably  prevailed  with  all 
parties  as  to  the  effect  of  that  deed,  and  he  lent  his 
^oney  upon  a  bad  title,  because  he  believed  it  to  be  a 
^;ood  one. 

The  other  objections  raised  by  this  Defendant's  answer 
^re  pretty  much  of  the  same  nature — such  as  that  of 
Vol.  II.  P 
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Earl  Horace  having  permitted  Lord  Clinton  to  enjoy  the 
estate  as  his  own,  under  a  claim  of  absolute  ownership, 
and  having  full  knowledge  of  the  execution  of  the  trust- 
deed  of  1 792.     No  doubt,  he  had  full  knowledge  of  that 
deed — ^for  it  is  one  of  those,  as  to  which  he  confirms  the 
mortgage  title.     Then,  his  having,  instead  of  qaestion- 
ing,  confirmed  the  right  of  Lord  Clinton,  and  having 
also  lain  by  and  permitted  the  Defendant  to  advance  his 
money  upon  the  faith  and  security  of  the  title  so  claimed^ 
and  suiSered  to  be  enjoyed,  by  Lord  Clinton,     It  is  very 
true  that  Earl  Horace  did  make  no  claim  upon  the  estate 
from  the  death  of  Earl  George,  in  1791  >  to  the  creatioQ 
of  Sir  Lawrence  PdUc^s  mortgage  in  1811 ;  but,  because 
he  made  no  claim  for  three  years,  does  that  give  a  tide 
to  Sir  Lcncrence  Palky  or  to  the  persons  claiming  under 
Jiim? 


But  then,  Earl  Horace  confirmed  this  estate  to  Lord 
Clinton  and  his  trustees;  and  the  Defendant  here  m^aos 
to  say,  thathe  advanced  his  j£25,000  in  the  confidence 
which  he  derived  irom  the  acquiescence  of  that  noble* 
man,  and  from  this  deed  of  confirmation.     Now,  is  that 
true?    Did  those  legal  advisers,  whom  Sir  Lawrence 
Palk  consulted,  advise  him  to  advance  that  monejr  be- 
cause Horace,  Lord  Orford,  had  lain  by  for  three  years, 
and  then  executed  this  deed  of  confirmation?  They 
had  before  them  the  deed  of  1781 ;  and  they  advised 
him  to  advance  his  money,   because  they  mistook  the 
construction  of  that  deed;  because  they  fell  into  the 
strange  common  error  which  at  that  time  prevailed 
among  these  parties.     Really,  all  that  can  be  said  for  die 
family  of  Sir  Lawrence  Folk  is,  that  one  must  always 
feel  regret  when  money  is  advanced  upon  a  bad  title  i 
but  they  cannot,  because  it  was  advanced  upon  a  bad 
title,  have  recourse  against  the  real  owner  of  the  estate 
to  make  it  good.    Sir  Lawrence  Palk  advanced  hu 
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money  to  Lord  Clinton;  and,  if  Lord  Clinton^  title         1817. 

fiulsy  he  mu^  call  upon  him,  and  not  upon  the  owner  of 

^«        -.  ^    *  -i.  Cholmonde- 

tbe  estate,  to  repay  it. 


1.BY 

V. 


This  is  the  whole  of  the  case  on  the  part  of  the  Plain-  ^j^o  I^^ 
and,  upon  this  case  they  have  been  advised  that 
they  are  entitled  to  the  relief  which  their  bill  prays. 
They  have  been,  as  I  think,  well  advised  to  file  this  bill ; 
and  well  advised  to  consider  the  grounds  on  which  it  is 
firamed,  as  grounds  from  which  they  never  can  be  re- 
moved in  a  Court  of  Justice. 

BoupelU 
L  The  settlement  of  1781,  notwithstanding  the  re- 
cital it  contains,  is  a  deed  by  which  we  submit  to  the 
Court,  that  George  Lord  Orford  has  done  no  more 
than  to  give  to  himself  an  estate  tail,  leaving  in  him 
the  ultimate  reversion  in  fee,  of  which  he  was  seised 
at  the  time  of  making  it.  The  settlement  was  purely 
voluntary;  and  by  it  the  grantor  reserved  to  himself 
a  right  to  destroy  the  estate  he  created  whenever  he 
might  think  proper  to  do  so.  Now,  in  the  light  of  a 
voluntary  settlement,  what  construction  can  it  receive 
in  a  Court  of  Equity,  beyond  that  which  a  Court  of  Law 
would  give  to  it?  All  the  uses  of  the  deed  were  uses 
executed. 

George  Earl  of  Otford  was  himself  the  right  heir  of 
Samuel  BoUe ;  consequently  the  uses  were  executed  in 
himself,  as  that  right  heir.  Suppose  the  deed  had  been 
made  by  a  stranger,  with  such  a  limitation  of  an  estate 
fin:  life  to  Lord  Orford^  with  remainder  to  his  heirs 
male,  with  remainder  in  fee  to  the  right  heirs  of  Samud 
BoUey  there  can  be  no  doubt  that  the  uses  would  have 
been  executed  immediately  in  him  who  was  the  right 
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heir  of  Samuel  EoUe  at  the  time  of  the  deed  being  inade^ 
and  the  whole  would  therefore  have  vested  in  Lord 
Orford. 

It  is  contended,  however,  that  this  ultimate  limit-* 
ation,  if  it  were  one,  must  be  suspended  for  some  inde« 
finite  period ;  for  it  cannot  be  stated  at  what  period  the 
estate  was  to  vest,  if  it  was  not  to  vest  immediately  in 
him  who  was  right  heir  of  Samuel  RoUe  at  the  time 
the  deed  was  made.  Indeed  if  such  a  limitation  had 
been  made  in  a  will,  we  know  that  the  law  would  per- 
mit a  suspension  of  the  execution,  and  the  heir  at  law 
would  take  in  the  mean  time ;  but  that  is  not  the  efiect 
of  a  deed.  There  is  here  no  contingency  upon  which 
there  was  to  be  any  suspension  of  the  reversion ;  baty 
it  of  necessity  reverts  to  him  who  was  the  owner  of  the 
fee;  and  in  truth  it  never  passed  from  him.  Lrad 
Clinton^s  construction  is  of  a  totally  different  kind.  He 
says,  no — this  vesting  must  be  suspended  until  the  death 
of  Lord  Orfordy  when  the  person  who  may  then  be  de- 
scribed as  heir  at  law  to  Samuel  Rolle,  will  be  entitled  to 
these  estates.  He  must  show,  however,  that  this  d^ 
has  such  an  effect;  and  there  is  nothing  in  the  deed 
itself  to  warrant  it. 


The  Courts  are  not  disposed,  in  any  case,  to  favour 
suspensions  of  interest  or  contingencies.  It  is,  on  the 
contrary,  the  policy  of  Courts,  in  construing  instruments 
of  all  kinds,  rather  to  accelerate^  than  to  retard,  the 
period  of  vesting.  This  was  stated  as  clear  law,  and 
admitted  by  the  Court  of  Kin^s  Bench,  in  the  case 
of  Phillips  V.  Deakin  (a),  where  Mr.  Preston  idied 
on  the  rule  of  law  which  inclines  to  accelerate  the 


(a)  1  M.  &  S.  7-14. 
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Vesting  of  estates,  and    urged   that   the   Court  would       ^  1817. 

therefore  construe  the  words  of  the  will  in  that  case  as 

descriptive  of  the  time  of  taking,  and  not  of  the  persons 

to  take.  V, 

Clinton 


Cholmondb- 

LEY 


II.  This  being,  as  I  submit,  the  legal  effect  of  the 
instrument  of  1781,  the  transactions  which  followed  it 
are  next  to  be  considered. 

It  is  not  for  us,  now,  to  contend  that  the  uses  of  the 
Tolontary  settlement  of  1781,  were  in  fact  revoked  by 
the  execution  of  the  mortgage-deed  of  1785;  and  yet 
it  looked  very  much  like  it,  being  an  instrument  exe- 
cuted for  securing  a  sum  of  money  sufficiently  secured 
already. 

Be  this  as  it  may,  a  doubt  was  entertained  as  to  the 
efiect  of  this  instrument;  and  Earl  Horace^  having  been 
advised  that,  in  fact,  it  was  no  revocation  of  the  uses 
of  the  settlement,  which  still  remained  untouched;  and 
not  being  at  all  aware  that  he  had  any  interest  under 
the  deed  of  1781;  consented  to  execute  a  deed  for  the 
purpose  of  removing,  out  of  the  way  of  Lord  Clinton  and 
his  trustees,  this  mortgage,  and  any  supposed  effect  it 
might  have  upon  the  settlement  This  was  the  deed  of 
confirmation,  under  which  the  next  question  in  this 
cause  arises. 

There  was  no  consideration  for  this  deed  passing 
from  Lord  Clinton  to  Lord  Orford.  The  latter  had 
not  the  least  conception  that  he  was  beneficially  en- 
titled. He  conceived  that  there  was  a  doubt  whe* 
ther  the  mortgage  of  1785  had  revoked  the  settle- 
ment of  1781;  and  what  he  was  called  upon  to  do  by 
this  instrument  was  to  give  effect  to  any  acts  of  Lord 
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1817-  Clinton,  or  to  confirm  any  estate  he  might  hav^  as  if 

that  mortgage-deed  had  never  been.     It  is  quite  dear 

that  it  was  intended  to  have  this  effect,  and  no  other. 

V.  Beyond  that,  undoubtedly,  there  was  no  intention  what- 

«i^/uK^!l      ever  present  in  the  mind  of  Lord  Orford.     No  many 

reading  this  deed,  could  suppose  that,  for  five  shillmgs 
consideration,  he  would  do  an  act  which  would  give  to 
Lord  Clinton  estates  of  the  value  of  j£20,000  a-year; 
yet  that  is  the  effect  which  a  Court  of  Equity  is  called 
upon  to  give  to  the  deed.  If  Horace  Lord  Or/brd  can 
be  considered  as  having  meant  that  the  estates  should 
go  to  the  right  heirs  of  Samuel  RoUe^  how  is  such  a 
meaning  consistent  with  the  acts  that  led  to  the  exe- 
cution of  this  deed?  If  he  had  intended  to  pass  these 
estates  to  Lord  Clinton,  as  being  the  maternal  heir  of 
Margaret, — if  he  had  meant  to  give  effect  to  the  sup- 
posed intention  of  the  deed  of  1781, — would  he  have 
submitted  to  the  opinion  of  counsel  a  case  to  ascertain 
whether  the  deed  of  1785  were  a  revocation  of  the  deed 
of  1781  ?  If  that  had  been  his  purpose,  he  might  as 
well  have  executed  the  deed  without  asking  any  ques- 
tions about  the  effect  of  the  mortgage ;  but  it  is  evident, 
by  putting  the  question  in  the  way  in  which  he  did  put 
it,  that  he  was  ignorant  of  his  right, — that  he  had  not 
the  slightest  idea  that  he  was  interested.  Can  the 
Court,  under  these  circumstances,  say  that  the  effect  of  the 
deed  is  to  be  carried  beyond  what,  under  the  language 
of  the  deed  itself,  thus  cautiously  used,  is  fairly  to  be 
inferred,  as  to  the  purpose  for  which  the  deed  Was 
made?  The  obvious  ignorance  in  which  Lord  Orford 
was  when  he  executed  the  instrument,  the  ignorance  in 
which  he  remained  during  his  whojie  life,  shuts  out  any 
other  intention;  and,  with  respect  to  the  confirmation, 
it  is  impossible  to  contend  that  Lord  Orford  meant  tm^ 
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confirm  that,    of  the    existence  of  which  he  was  so  1817. 

totally  iirnorant.  ^ 

Cholmondk- 

LEY 

In  Lord  Chesterfield  v.  Jansen  (a),  where  the  question  ©. 

was  much  considered,  it  is  laid  down,  that  a  man  ^^i'V?^^!L 
ignorant  of  his  rights,  and  of  the  circumstances  attend- 
ing them,  cannot  confirm  any  thing;  and,  in  the  case 
of  Cole  Y.  Gibbons  (b\  the  Court  refused  to  relieve  a 
man  from  a  deed  of  confirmation,  because  he  was  aware 
of  his  rights,  and  a  man  under  these  circumstances  is 
not  entitled  to  any  relief. 

III.  The  next  question  is,  with  respect  to  the  length  of 
time  which  has  elapsed  since  the  death  of  George  Lord 
Otfbrd.  Unless  the  party,  who  has  done  an  act  of  this 
sort,  was  aware  of  his  rights,  how  can  he  be  barred  by 
not  having  asserted  his  claim?  There  is  no  evidence 
before  this  Court  to  show  that  either  Earl  Horace^  or 
those  who  claim  under'  him,  knew,  from  the  death  of 
George  Lord  Orfordj  in  1781,  till  the  filing  of  the  bill, 
that  there  was  this  right  in  them. 

• 

But  Lord  Clinton  claims  by  length  of  possession — 
what  then  does  that  amount  to? — and  what  is  the  pos- 
session itself  but  the  estate  and  interest?  If  we  are 
right  in  the  construction  we  put  upon  it,  the  Equity  of 
Redemption  is  in  the  Plaintiffs  or  one  of  them,  and  Lord 
Clinton  can  derive  no  estate  or  interest  from  the  mere 
circumstance  of  receiving  any  of  the  rents. 

His  possession  was  in  fact  our  own.  Then  how 
can  we  be  affected  by  it  ?  Here  is  a  mortgage  in  fee, 
now  subsisting  in  trustees;  and  the  question  is,  who  is 

(a)  1  Atk.  301 .  (h)  3  P.  W,  290.     1  Vcs.  503. 
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1817r         entitletl  to  redeem  it?    It  is  redeemable  by  some  oite^ 
and  Lord  Clinton  says  he  is  the  person  entitled.     He 
cannot  show  his  title.     Can  he  then  derive  any  title 
V.  from  the  circumstance   of  his  paying  interest  to  the 

and'llfh^*       mortgagee?    The  legal  estate  is  in  the  mortgagee;  and 

all  the  others  are  only  equitable  estates.  There  can 
be  no  equitable  disseisin^  as  is  laid  down  in  the  case  of 
Lord  Grenville  v.  Blythe  {a);  and  Lord  Clinton  cannot 
show  that  he  has  a  right  to  redeem.  If  the  interest 
has  been  paid  by  him  under  the  mortgage,  he  has  done 
no  more  than  Courts  of  Equity  allow.  The  question 
then  comes  back  to,  who  is  the  party  entitled  to  the 
Equity  of  Redemption?  And  that  party  is  one  of  the 
present  Plaintiffs. 

IV.  The  other  Defendant,  Sir  Lcetxrence  Palk^  says, 
Whatever  maybe  the  effect  of  the  settlement  of  1781, 
and  the  deed  of  confirmation  of  1 794,  he^  having  ftdvanced 
his  money  upon  the  faith  of  Lord  Clinton*^  title,  is  an 
equitable  mortgagee  of  the  estate.  Sir  Lawrence  Palk 
has  no  legal  estate;  he  has  advanced  his  money  upon  a 
supposed  title  in  Lord  Clinton,  He  would  have  the 
Court  suppose,  he  has  advanced  it  upon  the  faith  of 
the  deed  of  1794,  but  the  deed  under  which  he  ac- 
tually advanced  the  money,  was  the  deed  executed  by 
Lord  Clinton  in  1792;  find  the  mortgage-deed  which 
Sir  Lawrence  Palk  took  from  the  trustees  of  Lord 
Clinton  does  not  even  recite  the  deed  of  confirmation. 
It  was,  therefore,  not  upon  the  &ith  of  that  deed  that 
he  advanced  his  money.  It  does  not  appear  from  the 
answer,  when  he  advanced  his  money;  but  there  is 
every  reason  to  suppose  that  it  was  before  this  deed  of 
confirmation  was  executed. 

(a)  16  Ves.  224. 
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ShadwelL  1817. 


I.  George  Earl  of  Offord^  at  the  time  of  the  death   Cholmondk- 
of  his   mother,   was   tenant   in   tail  male,  under  the  ley 

will  of  Samuel  RoUe,  who  devised  this  estate,  first  to  his  ^  ^* 
sons,  and,  in  failure  of  male  issue,  tlien  to  his  daughter  ^^^  Others, 
for  life,  with  remainder  to  her  first  and  other  sons  in 
tail;  and  thus,  being  tenant  in  tail  by  purchase,  the  re« 
ooTcry  which  he  suffered,  the  uses  whereof  were  limited 
to  him  in  fee-simple,  made  him  the  first  purchaser 
in  fee-simple.  This  was  determined  in  Martin  v. 
Siraehan  (a)  and  Roe  v.  Baldwere  (b).  I  assume,  there- 
fore^ that,  by  the  recovery  suffered  in  1781,  George  Earl 
of  Orford  was  tenant  in  fee-simple.  Now,  being  tenant 
in  fee^simple  of  this  estate,  he  proceeds  to  settle  it  by  the 
deed  of  1781  ;  and,  it  being  admitted  that  he  was  then 
heir  at  law  to  his  grandfather  Samuel  Bolle^  the  effect  of 
that  settlement,  independent  of  any  question  upon  the 
recital,  is  to  make  him  tenant  in  tail,  with  remainder  to 
such  uses  as  he  shall  appoint,  with  remainder  to  himself 
in  fee.  That  this  is  the  direct  legal  effect  of  the  limi- 
tation, was  settled  in  the  case  of  Doe  dem.  Earl  of  Choi- 
mondeley  v.  Maxey  (c),  which  was  a  devise,  in  remainder, 
on  failure  of  issue  male  of  the  last  person  named  as  tenant 
for  life,  ^^  to  such  person  and  persons,  and  for  such 
*'  estate  and  estates,  as  should  at  that  time  be  entitled  to 
^  the  rest  of  the  testator^s  real  estate  by  virtue  of  and 
**  under  his  will.'* 

It  was  attempted  to  be  argued,  that  the  person  enti- 
ded  to  take  was  the  person  who  should  be  the  party 
entitled  by  virtue  of  the  limitations  at  the  time  that  the 
limitations  themselves  had  ceased ;  but  it  was  held  by 

(fl)  1  Wills.  66.  6  Bro.  P.        {b)  5  T.  R.  107. 
C.  319.  (c)  12  East,  589. 
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1817.         the  Court,  that  that  was  not  the  construction,  but  that 
it  waE{  to  be  taken  in  the  same  way  as  if  it  were  a  real 
devise  to  the  testator's  right  heirs ;  that  the  person  en- 
V.  titled  to  take,  clearly  was  the  heir  at  law  of  the  testator 

!wi^niI^!L     *^  ^^®  ^™^  ^^  ^^^  death ;  and  that  it  was  in  effect  leaving 
the  estate  in  question  undisposed  of. 

It  will,  in  this  case,  be  argued,  that  there  is  so  much 
clearness  in  the  intent  of  the  settlor,  as  expressed  in 
the  recitals  of  this  deed  of  1781,  that  it  ought  to  con- 
troul  the  clear  effect  of  the  limitation ;  but  it  will  be 
difficult  to  convince  the  Court  that  the  intention  is 
so  clear.  There  is  no  designation  of  any  particular  in* 
dividuals  who  should  take,  nor  of  the  time  at  which  thqr 
should  take;  but  there  is  the  common  expression, 
that  the  settlor  is  desirous  <^  the  premises  should  con- 
^^  tinue  and  remun  in  the  family  and  blood  of  his  late 
"  mother;"  and  that,  "  in  consideration  of  the  love  and 
^*  affection  which  he  bore  unto  his  relations,  the  heirs  of 
^^  the  said  Samuel  Rolle,''  (without  any  specification  of 
whom  those  heirs  consisted,)  <<  and  to  the  intent  that  the 
<<  manors  and  hereditagients  might  remain  in  the  family 
<<  of  his  said  mother  on  the  side  or  part  of  her  father, 
^^  Samuel  Roller  and  in  consideration  thereof,  he  con- 
<<  veyed  the  said  premises,"  &c.  I  apprehend  that  this 
is  as  weak  a  testification  of  intention  to  benefit  any  in- 
dividual as  can  possibly  be  made.  Whatsoever  might  be 
the  settlor's  intention,  the  limitation  is  to  those  persons 
whom  he  favours,  preceded  by  a  general  power  of  ap- 
pointment, and  followed  by  a  general  power  of  re* 
vocation.  • 

I  submit  that  there  is  no  such  clear  expression  of  in- 
tention, in  the  prior  part  of  this  deed,  as  will  authorise 
any  Court  to  say  that  it  controuls  the  effect  of  the  limit- 
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ati(m  in  the  Habendum ;  and  I  assume  that,  as  he  was  aC  181?. 
the  time  of  the  execution  of  this  deed,  the  right  heir  of 

Samuel  Rdle,  it  is  quite  clear,  according  to  the  whole  j^^y 
tenor  of  the  authorities,  that  the  limitation  has  the  same  v* 

effect  as  if  it  were  directly  to  himself  in  fee,  or  as  if  no  a^othiMa. 
limitation  whatever  existed. 

IL  With  respect  to  the  mortgage-deed  of  1785,  the 
counsel  to  whom  Earl  Horace  referred  on  the  subject, 
advised  that   that  mortgage  had  no  other  effect  than  to 
create  an  additional  incumbrance,  and  that  it  did  not  at 
all  distiurb  the  uses  of  the  settlement.     It  is  quite  super- 
fluous to  cite  any  cases  in  support  of  that  proposition ; 
the  consequence  of  which  is,  that  George  Earl  of  Orjbrdy 
when  he  died,  had  an  equitable  seisin  in  fee,  which  would 
descend  to  his  heir  ex  parte  palemd^  subject  to  the  mort- 
gage.    It   is  extremely  material   that  that  proposition 
should  be  established ;  and  I  take  it  to  be  established  by 
^he  circumstance,  that,  unless  the  fee-simple  did  descend 
to  his  heir,  the   heir  must  have  taken  as  a  purchaser, 
^nd   it  appears  from  several  cases,  which  I  shall  have 
occasion  presently  to  refer  t^^,  in    Co,  Lift,  that,  **  if 
"  lands  are  given  in  tail  to  A,j   the  remainder  to  his 
'^  right  heirs,  and  A.  dieth  without  issue,  the  collateral 
^'  heir  ^y  bring  a  writ  of  right  upon  the  seisin  of  the 
"  ancestor." 

On  the  death  of  George  Earl  of  Orford^  it  appears  that 
(in  consequence  of  the  mistake  which  then  prevailed  as 
to  the  effect  of  the  settlement  of  1781,)  -fiforac^  Earl  of 
Orford  did  not  enter  into  the  receipt  of  the  rents  and 
profits,  but  that  (from  the  same  mistake)  Lord  Clinton 
entered  into,  and  bad  all  the  occupation  of,  the  lands  in 
question ;  but  at  that  time  the  mortgage  in  fee  was  exist- 
ing, 9nd  it  continued  to  exist  till  the  year  181 1.     The 
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cases  which  were  afterwards  submitted  to  counsel  on  th^ 
i>art  of  Earl  Horace  are  important,  as  they  show  that  he 
was  entirely  ignorant  of  any  right  he  had,  unless  the 
mortgage-deed  of  1785  had  the  effect  of  revoking  the 
settlement,  which  it  clearly  had  notw 

Then  follows  the  deed  of  1 794,  as  to  which  I  shall  only 
make  one  observation,  and  that  is,  that  the  deed  appears 
throughout  not  a  general  deed  of  confirmation ;  because^ 
after  having  stated  the  pedigree  of  the  late  Lord  Clinton^ 
and  after  reciting  the  various  deeds  upon  which  it  was 
supposed  Lord  Clinton  was  entitled,  and  the  two  sets  of 
deeds  of  1781  and  1785,  and  *^  that  doubts  had  arisen,'* 
&c«  **  but  Horace  Earl  of  Orford,  being  well  satisfied  that 
<<  the  late  Earl  did  not  intend  to  alter  the  uses  limited. 
<<  by  the  indenture  of  1781,  had,  at  the  request  of  Lorcf 
^  Clinton^  agreed  to  confirm  the  uses  of  the  said  settle- 
**  ment  in  manner  after-mentioned ;"—  the  indenture  wit- 
nessed, that,  **  in  pursuance  of  the  agreement,  and  being 
**  desirous  to  confirm  the  settlement  of  1781,  he  granted 
<*  to  such  uses,  and  in  the  same  manner,  as  if  that  in- 
**  denture  of  1 785  had  net  been  made,  and  to  and  for  no 
"  other  use,  intent  or  purpose  whatsoever."     The  legi- 
timate rule  of  construction  is  not  to  reject  any  words, 
if  it  is  possible  to  give  them  a  clear  distinct  meaning ; 
but  these  last  words  must  absolutely  be  rejected,    as 
having  no  meaning  at  all,  if  the  interpretation  is  to  pre* 
vail,  which  the  Defendant  contends  for.     If  they  be  not 
rejected,  but  are  considered  as  having  some  meaning, 
then  the  Court  can  only  put  one  meaning  on  them^ 
namely,    that  the  indenture  executed,    and  the   uses 
created  by  the  deeds  of  1 792,  shall  be  confirmed   in  a 
limited  manner,  *<  in  the  same  manner  as  if  the  inden- 
"  ture  of  1785  had  not  been  made."     Now  what  is  the 
mode  in  which  it  wotdd  have  been  confirmed  if  that  in- 
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denture  bad  not  been  made  ?   The  par^  supposes,  that       ^  ^^1l 

the  deed  of  1785  had  revoked  the  deed  of  1781 ;  and 

he  executes  a  deed  for  the  purpose  of  removing  that 

doubt.     It  is  clear,  therefore,  that  it  is  only  meant  to  o< 

give  validity  to  the  uses  created  by  Lord  Clinton^  as  if     a^f^^A^ 

there  had  been  no  incumbrance  at  alL 

III.  After  the  settlement  of  1794,  further  deeds  are 
executed  for  various  purposes ;  and,  all  the  while^  the 
mortgage  is  subsisting  as  an  acknowledged  mortgage. 
Now,  supposing  there  had  been  no  mortgage,  upon  the 
death  of  Horace  Earl  of  Orford^  Lord  Ckolmondeley 
(being  his  heir  at  law,  and  being  the  heir  at  law  of 
George  Earl  of  Orfordj)  although  he  suffers  more  than 
twenty  years  to  elapse  before  he  takes  any  steps  to 
recover  possession,  might,  under  the  limitation  of  the 
deed  of  1781,  still  have  brought  his  writ  of  right  for 
that  purpose.  Lord  Coke  puts  several  cases,  in  which 
a  writ  of  right  may  be  brought;  and  the  first  is  this. 
^*  Lands  are  letten  to  A.  for  life,  remainder  to  B.  for 
^^  life,  remainder  to  the  right  heirs  of  A.  A.  dieth, 
*<  J3.  entereth  and  dieth.  A  stranger  intrudeth.  The 
«  heir  of  A.  shall  have  a  writ  of  right  of  the^  seisin 
^^  which  A.  had  as  tenant  for  life  {ay*  I  quote  this 
for  the  purpose  of  showing  that,  notwithstanding  there 
be  not  an  integral  estate  of  fee-simple  in  possession,  yet 
where  an  ancestor  has  taken  an  estate  of  freehold,  and 
there  is  such  a  limitation  to  his  heirs,  as  that,  upon  his 
death,  the  heir  must  take  by  descent,  the  heir  shall,  in 
such  case,  have  the  power  of  bringing  a  writ  of  tight,  in 
the  same  manner  as  if  his  ancestor  had  had  the  fee-simple. 

In  the  same  page  Lord  Coke  says,  <^  If  lands  are 
*^  letten  to  A.  and  B.y  and  to  the  heirs  of  A.  and  a 

{a)  Co.  Litt.  281.  a. 
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<<  writ  of  right  of  the  whole ;  for  every  joint  tenant  is 
•*  seised  per  my  etper  tout" 


end  Others. 
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fini^         Then  the  third  case  he  pats  is  this— «  If  lands  be 

^<  given  to  one  in  tail,  the  remainder  to  A.  in  fee^  the 
<*  donee  dieth  without  issue,  his  wife  privfmerU  ensierU; 
<<  A.  entereth,  the  issue  is  born,  and  entereth  upon 
*^  him,  and  dieth  without  issue ;  A.  shall  have  a 
<<  writ  of  right  of  the  seisin  which  he  had ;''  and  that 
is  the  case  in  which  the  person  in  remainder  liters 
prior  to  the  time,  when  by  the  events  that  happened, 
he  actually  had  the  fee-simple  in  possession;  but 
although,  ex  vi  termini^  he  had  got  possession  by  tor- 
tious seisin ;  that  shall  be  sufficient  to  enable  him  to 
bring  a  writ  of  right. 

Then  Lord  Coke  puts  this  case,  which  I  consider 
quite  in  point.  <^  If  lands  be  given  in  tail  to  A^  the 
^^  remainder  to  his  right  heirs ;  A.  dieth  without  issue, 
^^  the  collateral  heir  of  A.  shall  have  a  writ  of  right  of 
•*  the  seisin  of  A"  Now  it  is  very  remarkable  that,  by 
all  these  four  cases.  Lord  Coke  takes  the  right  to  bring 
this  peculiar  writ  to  depend  upon  the  seisin ;  and  the 
words  are  remarkable,  because  the  demandant  in  a  writ 
of  right  must  allege  seisin  in  himself  or  his  ancestors. 
(JPi^s^d^r^s  Natura  Brevium,  p.  11.)  But,  where  ^or- 
medons  in  remainder  and  reverter  are  spoken  of,  different 
language  is  used.  In  Fitz,  p.  499*  a  variety  of  cases 
are  put,  in  which  the  writ  otformedon  in  remainder  is 
stated;  and  they  all  are  cases  in  which  the  remainders 
are  remainders  strictly  speaking, — cases,  in  which  the 
donee  has  no  preceding  estate  whatever,  but  the  par- 
ticular estate  is  to  one,  and  the  remainder  is  to  an- 
other* And,  when  the  book  speaks  of  Jbrmedons  in 
reverter^   (p.  503.)  it  has  specified  very  clearly  what  is 
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tlie  notion  of  that  reversion.     It  appears  by  cases  there  1817. 

put,  where  the  writ  oiformedon  in  reverter  is  the  sub- 
ject, that,  when  a  donor  makes  a  limited  gift  to  a  third 
person  of  his  inheritance,  and  the  inheritance  afterwards  v. 

fidis  to  strangers,  the  donor,  or  his  heir,  is  entitled  to  ^1*1?  fc?^ 
bring  the  Jbrmedon  in  reverter^  and  several  cases  are 
put,  which  all  substantiate,  that,  where  that  writ  is  to 
be  brought,  is  in  cases  of  this  limited  description  only. 
I  therefore  adverted  particularly  to  the  language  of 
that  writ,  because  Lord  Coke  says,  ^  in  all  cases  where 
<<  there  is  a  seisin,"  (and  it  would  be  quite  inconsistent 
with  the  known  rule  of  law  if  it  were  otherwise)  **  his 
«  heirs  must  take  by  descent,  and  not  by  purchase." 
I  assume,  therefqre,  that  upon  this  state  of  things,  if 
-  there  had  been  no  legal  estate  outstanding,  Lord  ChoU 
tnondeley  might,  as  heir  at  law  of  George  Earl  of  Orfordy 
have  brought  his  writ  of  right 

The  question  then  is,  whether,  in  a  case  where  a  per- 
son might  bring  his  writ  of  right,  as  possessed  of  lands, 
he  may,  under  the  circumstance  of  the  legal  estate 
being  outstanding,  bring  his  bill  for  relief  to  have  the 
legal  estate  removed,  or  to  have  it  set  up,  so  that  he 
may  be  at  liberty  to  proceed  upon  his  legal  right.  I 
do  not  find  any  general  rule  by  which  Courts  of  Equity 
have  restricted  themselves  to  granting  relief  to  the 
period  of  twenty  years  from  the  time  the  right  accrued. 

In  Collins  v.  GoodaU  (a),  where  a  bill  was  brought 
touching  quit-rents  unpaid  for  forty  years,  the  Defend- 
ant pleaded  the  statute  of  limitations,  and  it  was  held 
it  did  not  apply.  This  must  have  been  the  statute  of 
James  I.;  for  the  answer  was,  that  that  statute  did  not 
apply  to  rent,  which  could  not  have  been  the  true 
/answer  if  the  statute  of  Henry  VIII.  had  been  intended, 

(a)  2  Vera.  235. 
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'^^^^^^^      referred  to,  and  the  subsequent  sections  speak  of  *<  rexit^ 

Cholmokde-   ^  ^^^  ^j  services.**     1  must  therefore  assume  that, 

LEY 

V.  in  the  case  of  Collins  v.  GoodaU,  the  Couit  thought  the 

^^^Jf  V^*      statute  of  James  could  not  apply,  and  that  the  mere 
and  Others.  . 

lapse  of  so  many  years  was  not  a  bar. 

I  am  fortified  in  this  position  by  Your  Honourfs 
judgment  in  Stackhouse  v.  Bamston  {a),  and  by  the  case 
of  Eldridge  v.  Knoit{b)j  which  is  there  cited. 

There  are,  however,  a  variety  of  cases,  both  ancient 
and  modem,  in  which  it  has  been  held  that  a  Court  of 
Equity  does  assimilate  itself  to  the  rules  which  prevail 
at  law;  and,  if  there  be  no  reason  in  this  case  why  a  writ 
of  right  should  not  be  brought,  supposing  the  legal  estate 
were  not  outstanding,  I  ask  why  the  rule  should  not  be 
^)plied,  so  as  not  to  exclude  Lord  Chalmondelqf  fiiom 
the  relief  which  he  prays  as  heir  at  law,  or  by  virtue  of  his 
arrangement  with  Mrs.  Darner  as  devisee  in  fee  ?  The 
mortgage  in  question  subsisted,  in  181 1,  in  Sir  Edward 
Hughes  and  his  representatives ;  and,  in  Naoember^  1811, 
it  appears,  Lord  Clinton  took  from  the  infant  heir  of 
Sir  Edward  Hughes^  the  legal  title  to  the  estate  in 
question, — ^but  not  to  himself.  He  did  not  pretend 
to  have  a  title  to  redeem,  although  he  paid  off  the 
mortgage  money;  but  there  was  a  reference  to  the 
Master  to  ascertain  whether  the  infant  was  heir  within  the 
meaning  of  the  statute  of  Anne,  and,  upon  his  Report, 
this  conveyance  was  executed  between  the  executors 
and  trustees  of  Sir  Edward  Hughes  and  Sir  Francis 
Drake f  by  which,  in  consideration  of  a  sum  of  money 
paid  by  Lord  Clinton^  which  was  then  due  to  the 
executors  of  Sir  Edward  Hughes,  the  infant  conveyed 

(a)  10  Ves.  467.  {b)  Cowp.  214. 
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to  the  use  of  Sir  Francis  Drake^  his  heirs  and  assigns       ^  i^^2* 
for  ever,  <<  subject  nevertheless  to  the  same  or  the  like 
^^  benefit   and  equity   of  redemption  on   payment  of 
*<  j£20,000  and  interest  henceforth  to  grow  due  for  v 

**  the  same,  as  the  said  manors,  &c.  are  now  held  by     „|[if'J?»™I[ 
**  the  said,  &c."  (executors  and  trustees  of  Sir  Edward 
Hughes)^  ^^  or  any  or  either  of  them,  under  or  by  vir- 
*^  tue  of  the  said  hereinbefore  in  part  recited  indentures 
•*  of  1785,  &c."  (the  deed  that  first  created  the  mort- 
gage in  fee), ,  ^^  except  so  far  as  the  right  to  the  said 
^^  sum  of  j620,000,  and  the  interest  henceforth  to  be- 
^'  com^  due  for  the  same,  is  altered  or  varied  by  these 
^  presents."     This,  therefore,  was  the  most  clear  and 
explicit  recognition,  on  the  part  of  Sir  Francis  Drakcy 
who  by  his  answer  states  that  there  was  a  right  of  re- 
demption under  the  deeds  of  1785  which  Lord  Clinton 
did  not  assume.     The  estate  is  then  assigned  to  persons, 
in  trust  to  protect  the  interest  of  Sir  Francis  Drake^ 
assuming  that  he  was  the  real  mortgage^,  for  the  clear 
residue  and  remainder  of  the  term   of  two  hundred 
years ;  <^  upon  such  and  the  same  trusts,  and  for  such 
^  and  the  same  intents  and  purposes,  and  subject  to 
^  the  same  benefit  and  equity  of  redemption,  as  they 
**had  been  held  by  virtue  of  the  deed  of  1785,  ex- 
*^  cept  so  far  as  the  trusts  are  altered  by  that  deed.'* 
I  submit,  therefore,  that  at  this  time,  (in  1811)  Lord 
Clinton  did  not  feel  himself  qualified  to  ask  that  the 
.  conveyance  should  be  made  to  him.     He  endeavours  to 
protect  his  interest  in  the  estate ;  he  pays  off  the  mort- 
^4ge;  but  be  does  not,  upon  the  face  of  this  deed,  treat 
*^iinself  as  entitled  absolutely  to  it. 

Now,  it  was  decided  by  Your  Honour,  in  the  case  of 
"•-KDrd  GrenviUe  v.  Blyth  (a),  thfCt  there  can  be  no  equit- 

(a)  16  Ve8.221. 
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1817.  able  disseisin ;  and,  though  there  be  an  adverse  posses-* 
^^^^^^^      sion  in  a  mortgagee  for  a  series  of  years,  yet,  if  there  be 

Cholmovde-  ^  recognition  within  that  period,  even  as  between  the 

o.  mortgagee  and  a  third  person,  that  the  mortgaged  estate 

Clinton      jg  redeemable,  the  heir  of  the  mortgagor  is,  in  such  case^ 

'  ^"'    entitled  to  redeem.    This,  I  apprehend.  Your  Hcmoar 

decided  in  the  case  of  Hansard  v.  Hardy  (a\  which  took 

its  rise  out  of  the  decree  in  Hardy  v.  Reeves  (ft),  in  the 

report  of  which  last  case  the  particulars  are  stated.    It 

was  there  pressed;  that  the  heir  of  the  mortgagor  had 

no  right  whatever  to  avail  himself  of  his  title  to  redeen, 

because  the  recognition  of  the  estate^  as  a  mortgaged 

estate,  had  not  taken  place  between  him  and  the  parties 

under  whom  he  claimed.     However,  after  discussioD  of 

some  of  the  points.  Your  Honour  is  reported  to  have  said, 

*^  The  Hardysy  having  a  questionable  title,    toflered 

**  themselves  to  be  turned  out  of  possession,  and  sc- 

<<  quiesced  during  several  years  in  the  possession  ob* 

<<  tained  by  Reeves.    This  was  considered  an  aoqin- 

<<  escence  in  the  claim  of  ownership  by  ReeveSf  as  he 

<^  had   nothing  to  do  with  the  estate  unless  he  was 

<*  owner ;  and  the  submission  of  the  mortgagor  to  be 

^<  turned  out  of  possession,  and  his  acquiescence  in 

<<  continuing  out  of  possession,  are  no  recognition  that 

<<  the  possession  obtained  and  kept  is  that  of  the  eqoit- 

**  able  owner**  (c). 

This  is  the  proposition  upon  which  I  rdy  in  the  pl^ 
sent  case.  Here  has  been  no  turning  out  of  possesBOS 
by  reason  of  any  legal  proceedings.  The  utmost  tUs 
case  can  amount  to  is,  that  Lord  Clinton  entered  becsue 
he  thought  he  was  entitled,  and  Lord  Orfbrd  did  not 
enter  because  he  did  not  think  he  was  entitled ;  sxA 


(a)  18  Ves.  ^55.  (c)  Page  461 

(b)  4  Ves.  466.  5  Ves.  426. 
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twenty  years  elapsed  before  he  found  it  out.  In  Hansard  1817. 

V.  Hardy^  it  was  held  that,  notwithstanding  there  had  ^*^V^ 

been  six  and  thirty  years'  possession,  the  party  was  en-  ^''^^^'^n^*' 

tided  to  redeem.     Now  I  submit  that,  in  the  present  v. 


upon  the  joint  title  of  Lord  Cholmondely  and  Mrs.  Clintok 
Darner^  there  is  nothing  which  bars  them  from  redeera- 
iag  this  estate.  I  take  it  in  laWj  that  those  who  are  in 
possession  as  mortgagors,  are  merely  the  tenants  from 
year  to  year  of  the  mortgagee,  who  may,  without  notice, 
htiDg  an  action  of  ejectment,  and  turn  them  out  of  pos- 
wbnixm.  His  right  to  possess  preserves  that  of  the  pcr- 
idOB  who  are  entitled  to  redeem ;  and  those  persons,  in 
die  present  case,  arc  the  Plaintiffs. 

Sugderu 

h  Upon  the  first  question,  as  to  the  construction  of 
fbe  deed  of  1781,  and  of  the  ultimate  limitation  in  that 
deed  to  the  right  heirs  of  Samuel  Rolle,  it  may  be  ne- 
cessary to  take  some  notice  upon  what  foundation  the 
role  stands,  which  is  contended  for  by  the  present 
Plaintiffs. 

The  common  law  always  encouraged  the  vesting 
of  estates  and  discountenanced  the  creation  of  contin- 
gencies. All  the  rules  relating  to  contingent  remain- 
ders had  this  in  view  only.  There  was  no  necessity 
that  an  estate  should  vest  ee  instanti  on  the  deter- 
mination of  the  preceding  estate.  There  was  no  ob- 
jection, that  I  am  aware  of,  to  the  limitation  of  a 
possibility  upon  a  possibility.  But  all  these  rules  re- 
sulted from  the  anxiety  of  the  common  law,  that  estates 
sbcmld  go  in  a  course  of  descent,  from  ancestor  to  heir, 
and  to  prevent  them  from  vesting  in  the  latter  by  pur- 
chase. It  was  with  this  view  that  it  became  a  solepin 
and  estabUshed  rule  of  law,  that  no  man  should  make 
his  own   right  heir,  either  in  tail  or  in  fee,  a  pur- 

Q2 


222  CASES  IN  CHANCERY. 

1817.  chaser,  without  parting  with  the  whole  fee-simple  out  of 

himself. 
Cholmomde- 

LET 

V.  These  rules  certainly  took  their  origin  from  feudal 

Clinton  tenures ;  but  they  were  followed  by  Courts  of  ILquity  be- 
fore the  statute  of  uses ;  [Bro.  ab.  title  Gard.  pi.  6.] 
and,  after  tlie  statute,  (as  it  is  laid  down  in  Co.  litt.  £2. 
b.)  the  law  continued  the  same. 

The  subject  was  very  fully  discussed  in  Fetfmck  n 
Milforth  (a),  where  there  was  a  fine  by  A.  to  the  use  of 
his  wife  for  life,  with  remainder  to  the  eldest  son  in 
tail  male,  with  remainder  to  the  use  of  A!s  right 
heirs  for  ever.  It  was  agreed  that,  by  the  limitation  to 
his  own  right  heirs,  the  conusor  of  that  fine  could  not 
have  meant  his  eldest  son,  because  he  had  already  gi^en 
to  him  a  particular  estate ;  but,  upon  the  conference  of 
tl)e  twelve  Judges,  it  was  held  that  this  limitation  to  the 
right  heirs  was  merely  void,  because  the  use  stiU  re- 
mained in  him,  and  the  statute  executes  the  possesskm 
to  the  use  in  the  same  manner  as  the  use  was  limited. 
So  also  in  the  Earl  of  BedforcTs  case  (i),  where  the  dif- 
ficulty was,  that  the  grantor  had  taken  to  himself  an 
estate  for  years ;  but  that  was  held  to  make  no  diflerenoe 
us  to  the  effect  of  the  ultimate  limitation  to  his  own 
right  heirs,  the  case  being  that  of  a  conveyance  to  uses. 
In  Pybus  v.  Mitford  (c),  the  great  point  was,  that  it  was 
not  a  limitation  to  the  heirs  general,  but  to  the  heirs 
special ;  but  the  anxiety  of  the  Court  to  make  it  take 
effect  immediately,  induced  the  presumption  that  an 
estate  for  life  was  implied,  and  that  it  was»  in  effect,  s 
limitation  to  the  grantor  himself  of  an  estate  tail  imme- 
diately vested  in  him.  That  certainly  was  a  very  strong 

{a)  Moor,  284.    1  Inst,      (h)  Moor.  718.  Jenk.MS. 
22.  b.  1  Leon.  182.  (c)  1  Vent.  372. 


CASES  IN  CHANCERY.  223 

;  but,  so  far  from  its  authority  being  weakened  by       ^  ]^'h 
later  decisions^  they  have  all  tended  to  strengthen  it. 
The  same  rules  are  followed  by  analogy  in  Courts  of 
Equity. 


It  will  be  said,  that  the  present  case  is  different — 
that,  here,  the  limitation  by  George  Earl  of  Orford  is  not 
to  his  own  right  heirs,  but  to  the  right  heirs  of  Samuel 
Ibotte.  But  where  is  the  distinction  ?  A.  being  the  heir 
at  hw  of  J3.,  who  is  dead,  makes  a  settlement,  by  which 
lie  creates  a  particular  estate,  and  limits  the  reversion  to 
his  own  right  heirs.  Nobody  doubts  that  that  limitation 
is  merely  inoperative,  and  that  the  reversion  continues 
m  himself,  as  if  no  such  limitation  had  been  made. 
N0W9  suppose  he  makes  a  settlement  in  the  same  way, 
only  limiting  the  reversion  to  the  right  heirs  of  B^ 
which  is  our  case.  Is  it  not  precisely  the  same  thing  ? 
Or  is  the  rule  of  law  to  be  thus  -evaded  and  trifled 
with? 

Several  cases  are  put  by  Lord  Cokcj  which  bear 
strongly  on  the  present.  ^^  It  is  holden  by  some  opi- 
^  nions,  that  if  there  be  grandfather,  father,  and  son, 
^  and  lands  are  given  to  the  grandfather  and  to  his  heirs 
**  begotten  by  the  £ither,  the  father  dieth,  the  grand- 
^  fiither  dieth,  the  son  is  in,  as  heir  to  the  grandfather 
w  begotten  by  the  father ;  and  the  wife  of  the  grand- 
^  &ther  shall  in  that  case  be  endowed.  But  certain  it 
^  is,  that  in  some  cases  one  shall  have  the  land  per 
^formam  doni^  that  is  not  issue  of  the  body  'of  the 
^  donee**'  This  proves  that  the  estate  vested  in  him, 
though  the  limitation  was  not  to  the  heirs  general; 
otherwise  the  wife  could  not  have  been  endowed  (a). 
^*  If  a  man  hath  issue  a  son,  and  dieth,  and  land  is 

(a)  Co.  Litt.  20.  b. 
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1817-  <<  given  to  the  son,  and  to  the  heirs  of  the  body  of  his 

<^  father  begotten ;  this  is  a  good  entail^  and  yet  the 

<^  father  was  dead  at  the  time  of  the  gift"  (a).  So  that  it 

V.  might  very  well  have  been  said,  the  intentign  was  to 

Clinton        •      ^j^^  ^^  ^^^y  ^^^  estate  for  life;    but  the  rule  of 

and  Others,    f  r  ,  ^      ,     . 

law  was  too  powerful  for  the  intention. 

<<  If  a  man  hath   issue  two  daughters,   and   dieth 

<<  seised  in  fee-simple,  and  the  one  coparcener  giveth  her 

<^  part  to  her  sister,  and  to  the  heirs  of  the  body  of  her 

<^  father ;  in  this  case,  the  donee  has  an  estate  tail  in  the 

<<  moiety  of  the  donor's  part,  for  the  donee  is  not  the 

^*  entire  heir,  but  the  donor  is  heir  with  the  donee^  and 

<^  she  cannot  give  to  the  heirs  of  her  own  body ;  and 

<^  the  donee  hath  the  other  moiety  of  her  sister'a  part 

^^  for  life"  (5).     This  is  as  strong  a  case  as  it  is  possible 

to  put,  because  the  person  who  took  the  moiety  was  only 

co-heir  of  the  person  of  whose  body  the  heirs  were  to 

be.     Again  (c),  ^^  If  there  be  a  grandfather,  father,  and 

<<  son,  and  the  father  dieth,  and  lands  be  given  to  the 

<<  son,  and  to  the  heirs  of  the  body  of  the  grandfisttber, 

<^  this  is  a  good  estate  tail  in  the  son."     All  these  casei 

point  at  the  same  conclusion,  and  prove  that  the  heirs 

shall  take  at  the  time  the  limitation  is  made.     [See  also 

Litt.  sec.  352  and  3j3.] 

Now  there  is  this  strong  distinction  between  alilthese 
authorities  and  the  present  case ; — that  those  were  cases 
of  limitations  to  the  heirs  special,  while  this  is  to  beiff 
general.  Yet  there  are  many  cases  that  heirs  speciil 
might  take  as  purchasers,  under  circumstances,  in  wluck 
it  would  be  quite  impossible  to  contend  that  heirs  general 
could  take  as  purchasers. 

(a)  Litt.  J.  30.  (c)  27.  fl. 

(6)  Co.  Utt.  26.  b.       . 
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To  show  how  anxious  the  law  is  to  vest  estates,  I 
mrould  also  refer  to  2  Rollers  AbridgemetUf  4 15.  D.  where 
the  rule  of  law  appears  most  strongly  to  be,  that,  when 
3  man  makes  a  limitation,  however  remote,  if  there  be 
a  person  capable  of  taking  under  that  limitation  at  the 
tune  the  deed  is  executed,  that  person  takes. 


1817. 


Cholmonde- 

LEY 

V. 

Clinton 
and  Others. 


Next,  on  the  question  of  intention,  I  submit,  that 
there  is  no  recital  of  intention  in  this  instrument  made 
by  Lord  OrfarcL    There  are  only  a  few  words  in  the 
imperative  part  of  the  deed,  which  differs  altogether  from 
a  recital ;  and,  if  the  effect  of  these  words  be  considered, 
'  tliejr  will  appear  to  be  extremely  inoperative^  since  the 
desiie  which  seems  to  be  expressed  by  them  is  made 
subject  to  the  unlimited  power  over  the  estate  reserved 
to  himself  by  the  grantor ;  so  that,  even  if  the  limitation 
trace  to  receive  the  construction  contended  for  by  the 
]>efendant,  it  would,  at  the  time,  have  been  of  no  value 
at  ally  even  to  those  who  are  represented  to  have  been 
the  peculiar  objects  of  the  grantor's  &vour«    How  can 
it  be  contended  that  a  Court  is  to  stretch  the  rule  of  law 
in  fikvour  of  objects  for  which  so  little  anxiety  is  mani- 
fested?     But,  waving  that   consideration,  I  say  that 
every  rule  of  law  is  against  the  Court  catting  down  the 
direct  sense  of  such  a  limitation.     In  Pybus  v.  Mil- 
fird{a)j  Lord  Hale  observed,  **  that  it  is  not  the  inten- 
^  tion  of  the  party  that  shall  control  the  operation  of 
^  law/'  The  same  argument  was  addressed  to  the  Chief 
Justice  in  that  case,  which  wiU  be  addressed  to  Your 
Honour  in  this.    And,  in  the  case  of  Boe  v.  Aistrop  (6), 
in  answer  to  a  similar  argument.  Chief  Justice  De  Grey 
■ays,  <<  There  is,  indeed,  reason  to  suppose  that  the  par- 
^<  ties  might  not  mean  the  two  estates  to  go  in  a  dif- 
^^  ferent  channel ;  but  this  is  only  a  supposition^  and^ 


(a)  1  Vent.  S72, 


Q4 


{b)  2  Blackst.  1228. 
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^^  if  certain,  still,  as  this  is  a  legal  estate,  it  is  not  in 
*'  the  power  of  the  parties  to  alter  the  legal  course  of 
"  descent." 

The  same  rule  prevails  as  to  clevises,  which  appears 
from  Hodgson  v.  Ambrose  (a),  where  Mr.  Justice  BuUer 
said,  *^  If  a  testator  make  use  of  legal  phrases  or  tech- 
**  nical  words  only,  the  Courts  are  bound  to  understand 
"  them   in  the   legal   sense  —  they  have  no  right  or 
<<  power  to  say  that  the  testator  did  not  understand  the 
<^  meaning  of  the  words  he  has  used,  or  to  put  a  con- 
^^  struction  upon  them  different  from  what  has  heeti 
**  long  received,  or  what  is  affixed  to  them  by  law;"  so 
that,  even  if  this  had  been  a  devise,  it  would  not  be  in 
the  power  of  the  Court  to  give  a  different  effect  to  the 
words  than  the  rule  of  law  authorises.      But  it  ap- 
pears to  me,  that  the  supposed  intention,  which  they  say 
would  be  effectuated  by  the  construction  for  which  they 
contend,  would  not  be  efiectuated  by  that  construction. 
If  the  vesting  of  the  limitation  is  to  be  postponed,  it 
must  be  to  one  of  two  periods— either  to  the  death  of 
George  Earl  Orford^  or  to  the  failure  of  his  issue,  and  of 
any  limitations  which  might  be  created  under  the  power. 
Now,  the  right  heir  of  George  Lord  Orford^  at  tlie  time 
of  his  death,  might,  and  (if  he  had  had  any),  would 
have  been  his  issue.     What  then  would  have  become  of 
his  intention  ?     Would  a  larger  estate  have  been  taken 
under  this  limitation  ?    No.     It  might  happen  that  a 
much  less  valuable  estate  would  have  been  taken  ;  and 
other  persons  might  have  been  let  into  this  estate  in  pre- 
ference to  the  blood  of  his  mother.     Put  this  case,  that 
Lord  Or/ord  ha4  left  a  grand-daughter,  the  daughter  of 
a  daughter.     It  is  perfectly  clear  that,  if  this  limitation 
did  not  vest  in  Lord  Orford  himself,  it  must  have  taken 


(fl)  Dougl.  337. 


CASES  IN  CHANCERY. 


d27 


effect  as  a  feoffraent;  and  then,  the  grand-daught^ 
ciauning  under  the  daughter,  wDuId  have  taken  by  pur- 
chase; and,  upon  her  death,  her  paternal  heirs  would 
bave  taken  before  her  maternal  heirs ;  and  thus  the  rules 
of  law  would  be  twisted  and  turned  to  let  in  a  whole 
line  of  heirs  who  would  take  to  the  utter  exclusion  of 
those  whom  Lord  Orford  is  supposed  to  have  been  so 
anxious  to  provide  for. 


1817. 

CHOLIfOWOBx 
LBY 

Clihton 
and  Others. 


Suppose  it  were  not  to  vest  at  the  death  of  Lord  Or^ 
Jbrdj  but  at  any  other  indefinite  time ;  still  it  must  be 
the  issue  claiming  through  the  female  that  would  take, 
and  the  same  consequence  would  inevitably  follow.  [See 
the  case  put  in  Co.  Litt.  IS.  a.] 

If  the  construction  for  which  we  contend  is  to  prevail, 
the  probability  is,  that  a  greater  line  of  fieirs  of  Lord 
Orford!^  mother,  on  the  part  of  her  &ther,  would  take, 
dian  under  any  construction  that  the  Defendants  can 
put  upon  this  deed.  If,  then,  the  Court  can  be  called 
upon  to  exercise  its  judgment,  and  give  effect  to  the  in- 
tention, what  is  there  here  that  should  induce  the  Court 
to  go  out  of  its  way  to  put  a  contrary  sense  on  this 
limitation  to  that  which  it  would  receive  in  an  ordinary 
case?  In  Hoe  v.  Mcucey  {a\  Mr.  Justice  Bailey  ob- 
serves, ^^  It  is  a  settled  rule  not  to  read  a  limitation  in 
*^  a  will  as  being  a  contingent  remainder,  unless  such 
^  appears  clearly  to  have  been  the  intention  of  the 
*^  testator;  but,  if  it  will  admit  of  being  considered  as 
^  a  vested  remainder,  the  Court  will  always  read  it  as 
*<  such,  because  a  contingent  remainder  is  always  liable 
<*  to  be  defeated,  and  the  intention  of  the  testator 
<<  thereby  frustrated."  So  that,  even  in  af  will,  if  a  li- 
mitation can  take  effect,  the  Court  will   always  give 


(a)  12  East,  604. 
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1817.        dfect  to  it;  but  the  rule  of  law  is  much  stronger  with 
^^^"^      regard  to  a  deed.    Then  he  says,  "  It  is  not  likd/,  if. 
Cholmondb-  „  |j^  j^^^  j^  yg  ^^^j.  immediate  heir  in  the  first 

V.  *^  dause,  that  he  should  be  looking,  in  the  dauae  in 

J^Jn!lI?^      **  question,  to  such  person  as  would  be  his  heir  at  the 

<<  time  of  the  death,  not  merely  of  Lord  Brawnkm 
'*  Bertie^  but  of  Lord  BrctamUm  Bertie  without  male. 
«<  issue."  And  again,  <^  It  is  not  likely  that  the  teat- 
'*  ator  should  have  looked  to  so  indefinite  a  period  for 
^<  the  Testing  of  this  remainder/'  Exactly  the  saaae 
principles  would  apply  in  this  case^  and  it  woutil  be 
impossible  to  suppose  that  Lord  Orford  was  looking  io 
a  cousin  a  hundred  times  removed,  at  the  distance  p^v 
haps  of  a  century.  I  have  already  said  that,  ao  fiur  from 
effectuating  the  intention,  such  a  construction  would  let 
in  lines  of  heirs  who  never  could  take  according  to  the 
words  of  the  deed. 

In  2  RolL  Ab.  417.  pi.  6.  there  was  a  limitation  to 
A.  for  life,  with  remainder  to  the  right  heirs  of  him  and 
JB.,  B.  being  alive;  and  it  was  held  to  be  executed^  fisr 
a  moiety,  in  the  heirs  of  A.^  without  awaiting  the  death 
of  £.,  although  there  was  strong  ground  to  contend 
that  the  limitation  to  the  right  heirs  of  both  was  in- 
tended to  take  effect  in  the  same  way,  and,  B,  bdng 
alive,  it  was  impossible  that  his  heirs  could  then  take  (a). 

In  Co.  Litt.  378.  b.  there  is  another  strong  instance 
of  this  anxiety  to  vest  the  estate  in  the  ancestor.  <<  If 
^  land  be  given  to  A,  and  B.  so  long  as  they  jointly  to- 
^<  gether  live,  the  remainder  to  the  right  heirs  of  him 
^<  that  dieth  first,  and  warrant  the  land  informd  pr4B* 

{a)  In  RoUe's  Abridge-      Clark  v.  Daoy,  37  El.  B.  R. 
menti  where  this  case  is  re-     it  is,  however,  marked  with  a 
,  ferred  to  by  the  name  of     [[  dubitatur." 
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*'  didd,  A.  dieth,  his  heirs  shall  have  the  warranty;  1817. 

•*  and  yet  the  remainder  vested  not  during  the  life  of  A.  V^V"^^ 

<<  for  the  death  of  A.  must  precede  the  remainder,  and  Cholmokde- 


M 


I.EY 


yet  shall  the  heirs  of  A.  have  the  land  by  descent**  v. 

It  is  scarcely  possible  to  put  a  stronger  case,  a  case  in  Cliktom 
which  the  limitation  itself  was  contingent,  and  was  not 
to  arise  till  the  death  of  the  person  whose  heirs  were 
to  take;  and  yet  the  law  says,  that  it  gave  a  descend- 
able  quality  to  the  estate,  and  that  the  heir  should 
take  through  the  ancestor  and  not  by  purchase. 

There  is  a  very  strong  line  of  cases,  to  show  the  anxi- 
ety of  the  law  to  vest,  and  give  a  present  operation  to 
all  words  relating  to  heirs;  those  in  which  the  limitation 
is  per  verba  de  prcesentis  where,  although  the  giving 
eflfect  to  them  as  words  de  ftUuro,  would  at  least  have 
the  merit  of  effectuating  the  intention,  and  the  conse- 
quence of  construing  them  as  words  de  prasenti  is  alto- 
gether to  defeat  the  limitations,  yet  the  Courts  do  not 
hesitate  to  give  them  that  construction  which  is  war- 
ranted by  law.  Lamb  v.  Archer  (a),  Goodright  v.  Cor' 
fiish  (6). 

Another  line  of  cases,  which  seems  strongly  to  bear 
upon  this  part  of  the  argument,  is  that  which  follows 
the  decision  in  Cohort  v.  Colson  (c),  which  was  a  devise 
to  C,  for  life,  remainder  to  trustees  to  support  contin- 
gent remainders  during  the  life  of  C,  remainder  to  the 
heirs  of  the  body  of  C  And  this  was  held  an  estate 
tail  in  C,  though,  if  any  thing  were  meant  by  the 
interposition  of  the  trustees  to  preseftve  contingent  re-* 
mainders,  it  could  only  be  referred  to  an  intention  to 
give  him  a  mere  estate  for  life.     In  that  case  of  Colsoti 

(a)  1  Salk.  225.  (c)  2  Stra.  1125.     2  Atk. 

{b)  ^  Mod.  256  2^. 
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1817«         V.  Colsafij  the  Attorney-General  of  the  day  said  he 

would  put  the  strongest  case  possible.     A  devise  to  Am 

remainder  to  his  heirs ;  and  that  the  testator  should  by 

o.  express  words  say,  I  intend  the  heirs  to  take  by  pur- 

lii'rLK^      chase.     Yet  even  that  would  not  prevail  against  the 

rule  of  law,  that  heirs  cannot  take  as  purchasers* 

There  is  another  line  of  cases  upon  gifts  to  relations, 
which  are  also  much  in  point.    -The  first  is  Doe  v. 
Lawson  (a),  where,  although  the  nephew,  to  whom  a 
prior  estate  for  life  had  been  given,  was  himself  one  of 
ike  next  of  kin  of  the  testator,  and  therefore  the  limit- 
ation ^^  to  such  persons  as  should  appear  and  be  proved 
^^  to  be  his  next  of  kin,"  strongly  appeared  to  refer  to 
such  as  would  be  the  next  of  kin  at  the  death  of  the 
nephew,  yet  the  limitation  was  construed  to  be  to  the 
next  of  kin  at  the  testator's  death;    and  there  the 
words  used  were  words  de  jutwro^  and  it  was  the  case^ 
not  of  a  deed,  but  of  a  will.    (See  the  observations 
of  Lord  Ellenborotdgh  and  Mr.  J.  Le  Blanc  upon  this 
case.)     Of  this  class  also  are  HoUottmy  v.  Holloway  (6), 
(in  which  see  particularly  Lord  Alvanlet/s  judgment,) 
JobsorCs  case  (c),  Perin  v.  Pearse  (d).  Doe  v.  Colyear  [e). 
Hie  well-known  case  of  Sfmth  dem.  Dormer  v.  Pari' 
hurst  (y*),  is  also  a  very  strong  instance  of  the  same 
kind.    There  it  was  held  that  a  limitation  to  A.  for  life^ 
with  remainder  to  another  during  the  life  of  ^.,  is  good; 
and  that  the  remainder  is  a  vested  estate,  notwithstand- 
ing the  seeming  inconsistency  of  the  two  estates,  and, 
although  it  was  strongly  argued  that  it  was  impossible 
'it  should  vest  till  there  was  a  forfeiture  of  the  estate  for 

(a)  3  East,  278.  {e)  11  East,  548. 

(4)  6  Ves.  399.  (/)  3  Atk.  135.      4  Bro. 

(c)  Cro.  Eliz.  576.  P.  C.  353.     18  Vin.  Ab.  413. 

\d)  2  RqIL  256.  Feame's  C.  R.  328.  (et  seq.) 
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life.    If  then,  iu  such  a  case  as  that,  the  anxiety  of  the         1817. 
law  to  vest  estates  caused  it  to  be  decided  that  the  limit-       ^-^V^/ 
ation  to  the  trustee  was  a  vested  remainder,  how  can  ^holmondb- 

LBT 

it  be  said,  in  the  present  case^  but  that,  even  if  there  «. 

were  such  an  intention  as  the  Defendants  presume,  the  J^^J?* 
rule  of  law  must  take  effect?  Every  man  must  deplore 
that  Lord  Clinton  should  sustain  the  loss  which,  I  think, 
be  must  sustain ;  but  it  affords  no  ground  of  charge  against 
the  Plaintiffs;  and  it  would  not  sound  well  to  say,  be- 
cause you  have  suffered  a  person  to  make  an  advantage 
of  several  hundred  thousand  pounds  out  of  your  estate, 
therefore  you  shall  give  him  the  estate  altogether. 
That  is  a  sort  of  moral  claim  which  I  cannot  under- 
stand. There  are  cases  of  great  hardship,  indeed,  in 
which  the  rule  of  law  has  nevertheless  been  made  to 
take  effect.  For  instance.  White  v.  White  (a),  Peters  v. 
Masham  {b). 

Now  the  ground  which  appears  to  be  taken,  or  which 
will  be  taken,  as  I  imagine,  on  the  part  of  the  Defend- 
ants, that  the  Court  will  endeavour  to  effectuate  the 
intention  for  the  benefit  of  this  class  of  heirs,  is  a  ground 
which,  I  apprehend,  does  not  call  a  Court  into  action. 
A  Court  of  Law,  and  also  a  Court  of  Equity,  is  perfectly 
indifferent  as  to  what  class  of  heirs  may  take — ^they 
must  stand  or  fall,  not  by  the  force  of  &vour,  but  by  the 
effect  of  the  instrument.  SeUy  v.  Alston  (c),  Goodright 
V.  Wells  (d).  In  the  latter  case,  indeed,  there  is 
an  observation  made  by  Mr.  Justice  WitteSj  which  is  in 
favour  of  Lord  Cholmondeleyj  <^  that  he  did  not  agree 
**  to  the  proposition  that  there  is  no  difference  as  to  the 
^*  different  heirs ;  that,  when  the  question  is  between 
«  those  of  the  paternal,  and  those  of  the  maternal  line, 

(a)  1  Bro.  C.  C.  219.  n.  (c)  $  Ves.  SS9. 

(b)  Fitzgibb.  156.  (d)  Dougl.  771. 


Cbolmonds- 

LSY 


««  CASES  IN  CHANCERY, 

1817.  ^       **  the  law  always  gives  the  preference  to  the  former.^ 

And,  therefore,  if  there  is  any  thing  to  be  thrown  into 

the  scale  on  either  side^  it  is,  in  point  of  constnictioDy 

o.  to  be  thrown  into  the  scale  of  the  paternal  to  the  exr* 

a^  O^m.     fusion  of  the  maternal  heir. 

I  suppose  we  shall  hear  on  the  other  side  cases  whieb, 
the  moment  they  are  stated,  will  be  seen  to  be  inq>» 
plicable.  I  allude  to  them,  because  I  think  my  kamed 
friends  will  find  it  difficult  to  cite  any  cases  which  it 
would  not  be  very  easy  to  distinguish  from  the  case  be«. 
fore  the  Court;  as  Burchett  y.  Durdant  (a),  Darbison  ▼• 
Beaumont  (&),  and  Goadtitle  v.  White  (c),  all  which  are 
cases  designating  the  persons  to  take  as  the  heirs  of  the 
body  of  a  person  now  living.  They  have  no  bearing 
on  this  case,  but  are  all  decided  upon  the  principle  of 
their  being  distinct  gifts  to  the  person. 

Perhaps  we  may  also  hear  of  cases  in  which  a  re- 
mainder expectant  on  an  estate  in  tail  male  is  held  to 
go  to  the  person  who  shall  be  heir  at  the  time  of  the 
determination  of  the  estate  tail ;  but,  in  those  cases,  the 
estate  goes  to  that  person,  not  as  a  purchaser,  but  by 
descent.  The  principle  is,  that  in  all  these  cases,  the 
estate  is  expressly  (though  hi  most  instances  imperfectly) 
limited  to  the  person  who  should  be  heir  at  the  time. 
It  was  so  in  Thelusson^s  case,  and  I  am  not  aware  of  any 
case,  where  effect  has  been  ^ven  to  such  a  limitadon, 
except  where  the  person  has  expressly  pointed  to  such 
person  as  shall  answer  the  description  at  the  time  the 
estate  is  to  vest* 

(a)  SVent.Sll.  2Lev.232.  (c)  2  New  Rep.  S8S.    15 

(b)  1  Bro.  P.  C.  489.     1      East,  174. 
P.W.229.  8Vin.Ab.815. 
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II.  On  the  second  point  in  the  case,  as  to  the  e£fect 
of  the  deed  of  confirmation ;  the  object  of  that  deed, 
independent  of  the  recitals  which  narrow  its  operation 
to  the  mortgage  made  by  George  Lord  Orfbrd^  is  ex- 
pressly to  give  effect,  not  to  Lord  Clintoris  settlement, 
Irat  to  the  deed  of  1781.    If,  then,  the  constmction  of 
•tbat  deed  be  as  we  contend,  the  only  cqieration  of  the 
deed  of  confirmation  would  be  to  strengthen  the  Plain- 
USa  title.    This  deed,  therefore^  if  it  does  not  assist 
-cnnr  title,  clearly  does  not  defeat  it,  or  put  it  in  a  less 
certain  shape  than  it  stood  before.      Bot,  supposing 
dbere  were  any  distinction  between  the  legal  effect  of 
•^this  deed,  and  its  effect  in  equity,  we  should  then  have  - 
to  consider  the  effect  of  deeds  executed  by  parties  under 
a  misapprehension  of  their  rights;   and  the  cases  are 
.fimform  and  decisive,  as  authorities  in  favour  of  deeds 
executed  under  such  circumstances  having  no  operation 
whatever.    The  first  is  Bingkam  v.  Bingham  (a),  which 
was  as  nearly  like  the  case  now  before  the  Court  as  is 
possible  to  be  found*    Yet  there  the  Court  gave  relief, 
iltbough  the  party  was  guilty  of  no  firaud,  and  had  a 
bondjtde  apprehension  that  the  right  to  the  estate  vested 
in  himself;  and  although  the  money  was  actually  paid, 
and  the  conveyance  executed ;  and  the  relief  was  given 
upon  the  mere  ground  that  it  was  evident  the  Defend- 
ant had  mistaken  his  title.    The  next  was  Lansdawn 
y.  Lansdawn  (6),  where  the  Lord  Chancellor  decreed  a 
bond  and  deeds  of  lease  and  release  to  be  delivered  up, 
being  obtained  by  mistake  and  misrepresentation ;  and 
KDs  Lordship  said,  that  <*  the  maxim  of  law,  Ignorantia 
**  juris  non  excusai^  was  in  regard  to  the  public,  that 
^  ignorance  cannot  be  pleaded  in  excuse  of  crimes,  but 
^*  did  not  hold  in  civil  cases.''    'In  that  case,  indeed, 
there  was  misrepresentation;   but  the  former  case  of 


1817. 
Cholmonox* 
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v. 

Clintok 
and  Others* 


{a)  1  Ves.  126. 


(6)  Mosd.  364. 


and  Others. 
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1817.  Bingham  v.  Bingham  was  entirely  free  from  that  ingre* 

dient. 
Cholmonoe- 

LEY 

V.  The  case  of  Puseyv.  Desbouverie  (a\  is  also  very 

>S'inS!^  strong,  where  the  Lord  Chancellor  held,  that  notwitln 
standing  the  releases  which  had  been  executed,  yet,  as 
they  were  executed  in  ignorance  of  rights,  the  Court 
must  necessarily  relieve  agamst  them. 

In  Broderick  v.  Broderick  {b\  although  it  was  proved 
by  the  declaration  of  the  heir  at  law,  that  he  knew  the 
will  was  not  duly  executed,  and  with  that  knowledge 
executed  a  deed  confirming  the  title  of  the  devisee^  yet 
the  Court  relieved. 

In  Cocking  v.  PrcUt  (c),  an  agreement  concerning 
a  distribution  of  personal  estate,  which  was  afterwards 
ratified,  was  set  aside,  because  the  party  was  ignorant, 
at  the  time,  of  the  amount. 

Upon  these  grounds,  I  contend,  first  that  the  legal 
effect  of  the  deed  is  in  our  favour  and  not  against  us; 
and,  secondly,  that  if  Your  Honour  shall  be  of  opinion 
it  is  against  us,  yet,  upon  the  authorities  I  have  men- 
tioned, the  Court  will  clearly  relieve  Lord  Cholmondeky 
firom  the  cfibct  of  it. 

III.  As  to  the  length  of  time — although  I  think  it 
perfectly  easy  to  maintain,  considering  this  as  a  legal 
title,  that  we  should  not  be  barred  from  any  of  our 
rights  and  remedies  beyond  an  ejectment,  I  shall  not 
enter  into  this  question,  because  it  appears  to  me  that 
our  title  is  distinct  from  any  bar  which  may  be  attempted 

[a)  3  P.  W.  315.  (c)  1  Ves.  400. 

(6)  1  P.  W.  239. 


CASES  IN  CHANCERY. 


QO.'i 


to  be  raised  on  the  ground  of  non-claim.  At  Geoj^ge 
Lord  Orford's  death,  the  legal  estate  in  fee  was  out- 
standing in  a  mortgagee.  Now  it  is  clear  that  a  mort- 
gagor, entering  after  a  mortgage,  stands  in  the  relation 
of  a  tenant  at  will  to  the  morgagee.  If,  then,  we  had 
entered  ourselves,  we  should  have  been  only  tenants  at 
will  to  the  mortgagee,  and  it  is  clear  that  Lord  Clinton 
entered  only  claiming  the  same  relation.  It  is  impos- 
sible he  can  put  his  case  higher.  There  was  no  dis- 
avowal of  the  legal  estate.  He  not  only  paid  the 
interest  on  the  mortgage,  but  in  1811  caused  a  transfer 
to  be  made,  thus  treating  it  as  a  valid  mortgage.  Now 
i^  at  law,  he  held  only  as  tenant  at  will,  what  were  his 
rights  in.  equity?  It  has  been  held  at  law  {Doew.  Dan- 
vers  (a),  that,  if,  at  the  death  of  the  testator,  there  is  a 
lease  in  being,  which  is  acknowledged,  a  devisee  may 
enter  twenty  years  after  the  expiration  of  the  lease — 
that  payment  of  rent  to  another  is  immaterial,  nor  is  he 
bound  to  enter  for  a  forfeiture ;  and  Gilbert  gives  the 
reason  for  this,  in  a  manner  which  applies  exactly  to 
the  equity  that  will  be  contended  for  here.  They  say 
that  Lord  Clinton  did,  by  a  wrongful  entry,  get— not 
the  legal  estate,  (because  that  is  at  this  moment  out- 
standing in  a  third  person,)  but  an  equitable  estate. 


1817. 
Cholmonde- 
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Clinton 
and  Others. 


Now  I  deny  the  possibility  of  barring  an  equitable 
estate,  Vhile  the  legal  estate  remains  untouched.  See 
Lord  GrenviUe  v.  Blythe  (i),  where  it  appears,  from 
what  is  reported  to  have  been  said  by  Your  Honour, 
that  the  thing  to  be  ascertained  is,  whether,  by  the  rule 
of  this  Court,  the  party  has,  or  has  not,  the  equitable 
right.  If  he  have  the  equitable  right,  though  not 
cloathed  with  possession,  still  he  has  a  title  to  relief  in 
this  Court. 


(a)  7  East,  299. 
Vol.  II. 


(b)  16  Ves.  224. 


R 


and  Others. 
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1817.  In  Lord  Pomfrct  v.  Lord  Windsor  {a)y  a  bill  for  an 

equitable  demand  was  maintained  under  very  strong  dr- 

Cholmonde-  ^  s,        ^'  ^  c  ^        4,  1 

j^gY  cumstances,  at  a  distance  of  twenty-seven  years,  and 

V.  that,   although  a  fine  had  been   levied.      (See  Lord 

iffwfntk^!!      iferApuri^s  observations  in  his  judgment.)  There  Lord 

Hardwicke  in  a  stronger  case  than  the  present,  because 
a  longer  time  had  elapsed,  held,  there  was  no  advene 
possession,  because  the  possession  of  the  persons  who 
claimed  adversely,   was  in  effect  the  possession  of  the 
trustees  for  the  person  who  had  thc^  right.     If  a  person^ 
supposing  he  has  a  claim  to  an  equitable  estate,  daims 
any  thing  beyond  it,  be  must  put  his  case  in  one  of 
two  views— either  that  he  entered  wrongfully,  know- 
ing he  had  no  right,  or  that  he  entered  by  mistake.    If 
the  former,  it  would  be  impossible  for  him  to^come  into 
this  Court,  and  ask  to  be  permitted  to  make  use  of  the 
real  estate  to  bar  the  person  legally  entitled— if  the 
latter,  his  entry  by  mistake,  cannot  give  him  a  right  in 
this  Court  to  caU  upon  the  trustee  to  convey  the  veal 
estate  to  him,  in  exclusion  of  the  person  entitled.    Up 
to  1811,  in  this  case  it  is  clear,  that  the  estate  of  the 
legal  tenants  was  not  barred.     When  the  time  arrives 
for  the  conveyance  of  that  legal  estate,   to  whom  is  be 
to  convey  it?    Must  he  not  necessarily  convey  it  to  the 
person  who  is  entitled  to  the  Equity  of  Redemption  ? 
Would  he  be  permitted  to  say,  I   have  received  the 
interest  of  my  money  through  -4.,  and  therefore  I  will 
convey  to  A.  ?     The  answer  would  be,  we  have  nothing 
to  do  with  the  person  who  paid  you  the  interest,  but  we 
are  entitled  to  the  Equity  of  Redemption,  and  therefore 
to  us,  and  us  only,  you  are  bound  to  convey  your  legal 
estate. 

Harmood  v.  Oglander  (i),  is  a  strong  authority,  as 
showing  the  feeling  of  the  judges.     The  circumstances 

(fl)2Ves.472.  (4)6Ves.  199.  8  Ves.  106. 1S2. 
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of  that  case  are  also  very  peculiar,  and  as  it  appears  ]^^1* 

to  me,  very  material  to  our  purpose.  There,  the  per- 
sons who  were  in  possession  had  enjoyed  the  property 
for  thirty-two  years,  and  their  possession  was  not  con-  ©•- 

trary  to  the  actual  intention  of  the  testator,  but  contrary  d  r?th^^ 
to  the  intention  as  implied  by  the  law  of  this  Court* 
Lord  Alvardey^s  decisi6n  in  that  case  must  have  de- 
pended upon  this  principle — that,  as  there  was  reason 
to  suppose  the  legal  estate  in  Charles  Lawrence  remained 
anbarred,  Charles  Lawrence  was,  by  construction  of  this 
Coort,  a  trustee  for  the  co-heir ;  and  therefore  Lord 
Ahanley  says,  **  Though  thirty-two  years  have  elapsed, 
**  I  will  suffer  you  to  go  to  law  to  see  whether  Charles 
**  Lawrence  has  any  right;"  which  went  on  this  prin- 
ciple^ that,  if  Lawrence  had  the  legal  right,  the  equit- 
able right  must  follow,  and  he  would  be  a  trustee  for 
the  persons  Entitled,  and  not  for  the  person  who  claimed 
under  a  wrong  instrument,  though  in  possession  for 
thirty-two  years.  [See  the  Lord  Chancellor's  judg- 
ment.] Here  then  we  have  a  clear  opinion  of  Lord 
Ahanley  followed  by  tnat  of  Lord  Eldxm,  that,  if  the  right 
was  not  barred  at  law,  though  Lawrence  was  not  ori- 
ginally a  trustee  for  the  persons  claiming,  their  right 
would  be  consequential :  and  it  appears  a  strong  au- 
thority in  our  favour. 

Lord  Redesdale,  in  Hovenden  v.  Lord  Annesley  (a), 
makes  this  observation — <^  If  a  trustee  is  in  possession, 
*^  and  does  not  execute  his  trust,  the  possession  of  the 
**  trustee  is  the  possession  of  the  Cestui  que  trust ;  and, 
**  if  the  only  circumstance  is,  that  he  does  not  perform 
^^  his  trust,  his  possession  operates  nothing  as  a  bar, 
<<  because  his  possession  is  according  to  his  title" — and 
then  he  goes  on  to  illustrate  that.     This  is  our  case ; 

(a)  2  Scho.  &  Lef.  607. 
R2 
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only  sleeps  on  our  rights ;  not  entering,  (as  he  migl^  -^^. 

LEY       "  have  done,)  nor  claiming  the  estate  as  mortgagee  r 

V*  possession,  but  at  the  same  time  doing  nothing  to  b^|^^ 

Clinton       ^^^     Therefore,   it  is  exactly  the  case  Lord  Redesd^^,^\, 
and  Others.  ...  ''     .  .  ,  7^^^ 


puts.  He  does  nothing  to  assist  our  right,  nor  i^^/^ 
essential  he  should;  for  it  is  clear  that,  while  his  es^;^;^ 
was  unbarred,  our  right  was  consequential.  It  has  alwmys 
been  held,  that  where  the  Cestui  que  trusty  who  wab 
really  possessed,  has,  after  being  in  possession,  done 
adverse  act,  that  shall  not  operate  by  relation.  This 
laid  down  in  Kean  v.  Dear  don  (a).  There  is  a  stron 
case  of  Willis  v.  Shotrall  (6),  which  further  establish^^^ 
our  point,  that,  while  the  legal  interest  remains  un 
in  the  mortgagee,  it  is  unimportant  to  enquire  wheth 
the  equitable  interest  is  gone,  because  our  right  is  co 
sequential  to  his  right,  and,  the  moment  we  show 
legal  estate  remains  unbarred,  the  consequence 
rily  follows,  that  we  are  entitled,  and  no  one  else,  to 
Equity  of  Redemption. 


In  Pickering  v.  Stamford  (c),  it  was  held,   after 
sideration,  by  Lord  AliHinley^  that  Time,/?ers^,  goes  thr 
nothing  in  this  Court,  and  a  bill  was  accordingly  main- 
tained after  a  lapse  of  five-and-thirty  years.     That  agaifl 
is  precisely  our  case.    There  the  legal  estate  was  in  exe- 
cutors, here  it  is  in  the  mortgagee.     There  the  execo-    J^rT" 
tors  su£fered  persons  not  entitled  in  equity  to  reoeire 
the  rent  for  thirty-five  years,  here  the  mortgagee  has  su('   1 1^ 
fered  them  to  receive  it  for  more  than  twenty  years;  and   Ji^- 
we  are  entitled  notwithstanding  the  wrongful  paymenl 

In  Saunders  v.  Lord  Annesley  {d\  Lord  Bedesdalevf&A 
into  the  question  whether  a  man,  claiming  in  one  chft- 

(a)  8  East,  248.  (c)  2  Ves.  jun.  272. 581.      1^ 

{b)  I  Atk.  474.  [d)  2  Scho.  &  Lcf.73.  1^ 
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I'acteF)  could  claim  in  another.     That  applies  strongly  l^^X' 

to  the  case  before  the  Court.     In  fact  Lord  Clinton 
claimed  as  equitably  entitled.     He  says  to  the  mort- 
gagee, I  am  entitled ;  and  the  mortgagee  suffers  him,  o.         ' 
upon  that  claim,  without  admitting  it,  to  enter  and  take        aoth^^ 
the   rents.     It   is  not   competent  to  Lord   Clinton  to 
claim  in  a  diflFerent  character.     He   imposed   himself 
(I  do  not  use  the  word  in  an  oflFensive  sense),  but  he 
Anoposed  himself  upon  the  mortgagee  as  entitled  to  the 
rents.     This   afterwards   proves   to    be   not  the   case, 
and  he  cannot  nowtuin  round  and  say,    It  is  true,  I 
entered  as  claiming  the  equitable  right,  but  that  was 
wrong;  and  I  now  claim  a  title  by  twenty  years'  adverse 
possession.    There  is  no  equity  in  that.    It  is  a  surprise 
on  the  mortgagee;  who  never  meant  to  do  any  thing 
not  consistent  with  his  character,  which  imposed  on  him 
a  duty  to  convey  to  the  party  entitled  to  the  Equity  of 
Redemption,  whenever  the  money  should  be  paid  off. 

If  we  were  driven  to  this  question  of  Time,  which  I 
apprehend  we  are  not,  it  would  be  a  strong  argument 
to  say,  the  time  would  not  run  till  1794,  when  they 
took  the  release  from  us ;  and  then  we  are  within  the 
twenty  years.  Is  it  to  be  endured,  that  persons  are  to 
enter,  claiming  rights,  which,  after  they  have  so  entered, 
they  admit  they  have  not,  and  then  apply  to  others  to 
confirm  those  rights,  whom  they  would  afterwards  at- 
tempt to  bar  by  the  claim  of  adverse  possession  ?  By 
applying  for  the  confirmation,  they  admitted  some 
right  in  tlie  party  applied  to. 

The  Rule  of  this  .Court,  "  Qui  prior  est  tempore  po^ 
tior  cstjure^^  seems  to  show  that  the  question,  in  regard 
to  the  possession,  who  has  the  best  estate,  never  enters 
the  mirnd  of  this  Court.  If  that  be  the  rule,  it  shows 
that,  when  [)arties  come  here,  and  claim  under  conflict- 
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ing  right^  the  Court  will  ask,  not  who  was  first  in  pos- 
session,  but  under  whar  instrument,  or  how  is  jont 
right  dated,  in  point  of  time?  Or,  if  you  claim  without 
an  instrument,  when  did  your  right  arise?  It  cannot 
be  possession,  which  can  make  a  title  adversely;  but  the 
question  in  all  these  cases  is,  who  has  the  prior  right? 
And,  whoever  has  the  prior  right,  in  point  of  date^  will 
succeed  against  one  who  has  a  bare  equity,  and  is 
posterior  in  point  of  date.  As  to  the  inconvenience 
it  is  one  of  which  it  would  ill  become  the  Defendants 
to  complain,  since  they  have  been  enjoying  the  roits 
of  the  estate  to  the  exclusion  of  the  persons  entitled: 
but  the  time  is  not  of  any  great  duration,  with  re- 
ference to  the  cases ;  and  the  prevailing  opinion,  both 
here  and  in  Ireland^  has  been,  that  persons  claim- 
ing  an  Equity  of  Redemption  have  successive  rights 
where  they  come  in  under  successive  limitations. 
lliat  is  a  point  on  which  Lord  Eldon,  in  the  case  of 
Pimm  V.  Goodwin  (which  is  still  depending  before  him), 
and  Lord  Manners^  in  Ireland^  have  both  expressed 
strong  opinions.  But,  if  that  be  the  rule  of  the  Comt, 
where  is  the  inconvenience  in  this  case,  as  contrasted 
with  that,  where  Equities  of  Redemption  may  be  kept 
open  for  an  immense  length  of  time  ?  The  grounds  of 
this  case  are,  that  the  legal  estate  in  the  mortgagee  is 
clearly  a  subsisting  interest;  that  Lord  Clinton  never 
pretended  to  claim  paramount  to  the  mortgage;  and 
that,  while  they  admit  the  estate  of  the  mortgage^ 
that  admission  necessarily  involves  the  admission  of  our 
right. 


IV.  With  respect  to  the  claim  of  Sir  Lawr^e  Palk, 
to  stand  in  a  better  situation  than  Lord  Clinton^  under 
whom  he  derives  his  title,  I  have  already  said  that,  if 
there  is  any  role  more  adhered  to  than  another,  it  is 
this,  which  I  have  just  mentioned,  that  possession  goei 
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for  nothing,  and  that,  unless  be  can  show  his  right 
as  derived  from  another  having  right,  he  must  fail. 
^  Etery  man  that  takes  an  assignment  of  a  chose  in 
*^  action^  gives  personal  confidence  that  there  is  no  lien 
^  upon  it  (a)."  A  purchaser  of  a  chose  in  action  must 
always  abide  by  the  title  of  the  person  of  whom  he 
bays ;  that  I  take  to  be  an  universal  rule.  Turion  v. 
Benson  {b)f  Coles  v.  Jones  (c),  (And  see  Sugd.  Vend. 
and  Purch.  600.) 


1817. 


Cholmonde- 

LEY 

Clintok  ■ 
and  Others* 


In  Brace  v.  The  Duchess  of  Marlborough  (d),  this  point 
is  put  in  a  view  more  applicable  to  the  case  before  the 
Court.  It  was  there  held,  that  in  all  cases  where  the 
legal  estate  is  outstanding,  the  several  incumbrances 
must  be  paid  according  to  their  priority  in  point  of 
time.  See  also  Clarke  v.  Abbott  {e),  TourviUe  v. 
Naish  {/),  Lord  Pamfret  v.  Lord  Windsor  (g).  In  which 
last  case  Ix)rd  Hardwicke  thought  it  w^^  not  necessary  to 
consider  how  the  point  stood  on  legal  mortgages,  but 
that,  being  equitable  mortgages,  the  parties  must  take  as 
ihey  stood,  and  that  the  person  claiming  there  had  a 
prior  right ;  so  in  this  case,  it  appears  to  me  that  Sir 
JLaewrence  Palk  stands  in  the  same  situation  as  the  person 
under  whom  he  claims,  and  that  we  have  an  equity 
anterior  to  his.  The  question  of  notice  is  therefore 
wholly  unimportant;  and  since  he  comes  in,  later  in 
point  of  date  than  ourselves,  he  must  be  postponed 
to  us. 


(a)  Diet,  per  Lord  Thuf' 
hw,  in  Davies  v.  Austen,  I 
Ves.  jun.  249. 

(6)  2  Vern.  764. 

(c)  Ibid.  692. 


Id)  2  P.  W.  495. 
(e)  Barnard,  4'57. 
(/)  3  P.  W.  307. 
(g)  2  Ves.  472. 
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18  n.  For  the  Defendant^  Lord  Clinton* 

Sir  Samuel  Romilly, 

I  appear  as  counsel  for  Lord  Clinton^  to  resbt  tb^ 
V.  claim  which  is  made  on  the  part  of  the  Plaintifis  to  those 

d  Oth*^  large  possessions  which  Lord  Clinton  is  now  enjoying, 
which  formerly  belonged  to  his  ancestors,  and  of  which 
he  and  his  father  had  been  in  the  quiet  and  undisturbed 
possession  for  more  than  twenty-one  years  before  the 
present  claun  was  made.  Upon  the  death  of  George 
Earl  of  Orford^  the  estates  in  question  devolved  upon 
the  late  Lord  Clinton  (then  Mr.  Treftisis\  under  the 
deed  of  17S1.  Mr.  Trejusis^  although  clearly  entitled 
to  the  ancient  barony  of  Clinton^  yet,  not  having  pos- 
sessions which  would  enable  him  to  maintain  that  title 
with  the  dignity  which  it  requires,  had  not  before  laid 
claim  to  it;  but,  upon  coming  into  possession  of  these 
estates,  lie  set  up  that  claim  iu  which  he  succeeded  (for 
no  doubt  could  be  entertained  upon  it) ;  and  afterwards, 
by  the  deed  of  1702,  settled  the  estates  in  such  manner 
as  to  go  with  the  title  as  far  as  the  law  would  peirout. 
Under  that  settlement  the  present  Lord  Clinton  has 
,  been  in  the  enjoyment  of  the  estates  from  the  time  of 

his  father's  death  to  the  present  moment,  hoping  that 
he  should  be  able,  together  with  the  title,  to  transmit 
the  estates  themselves  to  a  late  posterity. 

It  was  while  he  was  in  the  enjoyment  of  these  ex- 
pectations that,  in  a  very  unlucky  moment,  it  came  by 
some  strange  and  fatal  accident  to  the  knowledge  of  the 
present  PlaintiiTs^  that  they  might  set  up  a  claim  to  these 
estates.  I  call  it  an  accident,  for  it  was  one  of  those 
events  which  it  was  impossible  tc^  guard  against  or  fore- 
see. There  was  not,  and  had  not  been  for  years,  any 
litigation  between  Lord  Cholmondeley  and  Mrs.  JDametf 
and  Lord  Clinton ;  there  was  nothing  which  should  set 
them  upon  enquiring  into  the  validity  of  Liord  CUntorih 


Choxmonds- 

LBY 


andOthen. 
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title ;  nothing  that  brought  any  of  those  deeds  in  ques-  i^^2' 

tion.  It  is  from  some  unknown  and  nameless  cause  that 
an  investigation  was  set  on  foot ;  and  the  result  of  that 
investigation  is,  that  the  present  claim  has  been  made.  v. 

It  is  made  by  two  persons,  both  of  whom  cannot  by  .S*  n»T^ 
possibility  be  entitled  ;  if  Lord  Cholmondeley  is  entitled 
to  these  estates,  Mrs.  Darner  is  a  total  stranger  to  them; 
if  Mrs.  Darner  is  entitled  to  them,  Lord  Cholmondeley 
has  no  more  to  do  with  the  question  than  a  by-stander 
who  never  saw  them. 

It  is  extremely  material  to  draw  Your  Honour's  atten- 
tion to  this  circumstance ;  for  no  doubt  is,  or  ever  could 
be  entertained,  that,  if  Lord  Orford  had  that  claim  to 
the  estate  which  is  the  subject  of  the  present  suit,  it 
passed  to  Mrs.  Darner^  that  Lord  Cholmondeley  has  no- 
thing to  do  with  the  estate,  and  we  have  therefore  a 
right  to  have  the  bill  dismissed  against  him. 

I  do  not  dispute  that,  if  such  an  agreement  between 
the  Plaintiffs,  as  is  alleged  in  the  bill  to  have  been 
entered  into,  had  been  proved.  Lord  Cholmondeley  would 
then  have  had  a  right,  jointly  with  Mrs.  Damerj  to  in- 
stitute a  suit ;  but  I  submit,  that  it  is  not  sufficient  foir 
these  parties  to  say,  they  have  entered  into  such  an 
agreement.  To  be  sure,  Mrs.  Darner  has  a  right,  as 
against  herself  to  admit  it ;  but,  as  against  us,  before 
Lord  Cholmondeley  can  call  upon  us,  he  must  prove  his 
title ;  for  it  is  not  competent  to  a  person  who  ha3  a  claim 
on  the  property  of  another,  to  let  in  a  third  person,— one 
whom  he  niight  least  wish  to  examine  his  title-deeds — 
one  who  might  be  the  most  obnoxious  to  him  of  any — to 
participate  in  that  claim,  merely  by  saying,  I  have  made 
an  agreement,  by  which  I  have  assigned  half  the  pro- 
perty to  him,  and  therefore  you  must  now  litigate  with 
this  well  skilled  and  not  very  well  reputed  attorney. 


i 


844  CASES  IN  CHANCERY. 

1817.         and  disclose  to  him  that  which  he  has  no  right  to  know, 
^^*^^*^^       but  which  I  am  entitled  to,  and  which  I  will  participate 

^"^^w"*'  ^*  *^™  ^y  *^^°«  *^^  ^^  *^  *"  interest. 

J^nll^         It  is  impossible  to  dispute  that  this  interest,  such  as 

they  state  it  to  be,  passed  by  the  will  of  Lord  Orfari, 
if  Lord  Or/brd  was  himself  possessed  of  it ;  the  words 
of  the  will  beipg  the  most  ample  and  extensive  to  con- 
vey all  the  real  interest  which  the  testator  possessed* 
No  doubt  can  be  entertained  that  it  conveys  to  Mrs. 
Darner  every  thing  he  had,  and  that  Lord  Cholmonddey 
is  (with  respect  to  his  not  having  proved  the  alleged 
agreement)  a  mere  officious  stranger. 

Considering  this,  then,  as  the  case  of  Mrs.  Darner^  the 
questions  are  three :  first.  What  is  the  effect  of  the  deed 
of  ]  78 1  — Whether,  by  the  ultimate  limitation  in  that  set- 
tlement, the  estate  was  vested  in  the  right  hmscfGforge 
Earl  of  Off  or  d^  the  settlor — Or  whether  that  ulUmate 
limitation  was  a  remainder  in  fee  given  to  the  person 
who  should,  upon  the  failure  of  issue,  and  non-appoint- 
ment by  the  Earl  of  Orfordy  be  the  heir  of  Samuel  ItdUe? 
The  second  is,  as  to  the  deed  of  1 794,  the  confirmation. 
Mid  conveyance  to  the  uses,  of  the  settlement  of  17M  ? 
And  the  third  question  is,  What  is  the  effect  of  the 
length  of  time,  and  of  the  acquiescence,  that  have  oc- 
curred in  this  case? 

I.  The  first  of  these  questions  is,  as  I  apprehend,  a 
mere  question  of  construction.  The  single  point  is, 
what  is  the  effect  of  the  limitation  in  the  settlement  of 
.  1781  ?  And  one  would  hardly  think  it  could  be  neces- 
sary, at  this  time  of  day,  to  refer  to  rules  for  the  con- 
struction of  deeds ;  but,  rather  because  there  has  been 
so  much  law  introduced  into  the  arguments  ci  the  case, 
than  on  account  of  any  necessity  there  could  be  to  re- 
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mind  the  Court  of  them,  I  will  refer  to  the  doctrinei  as 
laid  down  in  Shepherd^ s  Touchstone  {a\  and  also  in 
ComyrCs  Digest^  concerning  them.  From  these  autho- 
rities, it  will  be  found  that  the  rule  is  not  as  is  alleged  on 
the  other  side,  when  they  say  that  the  recital  can  be 
taken  into  consideration  only  where  the  words  to  be 
construed  are  in  themselves  ambiguous. 


1817. 


Cholmokdb* 

Clivton 
aDdOthtetB. 


The  true  question,  on  this  part  of  the  case,  has  not, 
I  believe,  been  correctly  stated.  It  is  not  what  is  the 
efiect  of  a  limitation  to  a  man's  heirs,  but  who  is  meant 
by  the  description  contained  in  the  ultimate  limitation 
in  this  deed  ?  They  are  words  of  description,  and  no- 
thing else ;  and,  in  order  to  see  who  it  is  that  the  party 
means  to  describe  by  that  limitation,  you  must  take  into 
consideration  his  professed  intention,  aUd  what  is  the 
iriiole  effect  and  tendency  of  the  deed  in  all  the  preced- 
Hig  limitations.  It  is  a  deed  to  operate  by  way  of  use ; 
and  there  has  been  a  more  liberal  construction  put  upon 
deeds  to  uses  than  upon  any  other  deeds.  The  intention 
of  the  parties  is  there  more  particularly  looked  to,  and 
the  words  more  made  to  bend  to  the  intention.  This  is 
distinctly  stated  in  the  case  of  Leigh  v.  Bntce  (6).  The 
case  of  Pybus  V.  Miifbrd  (c)  not  only  lays  down  the 
same  rule  with  respect  to  the  construction  of  deeda  to 
mcB,  but  also  shows  that  by  such  limitation  to  heirs  a 
person  may  take  as  purchaser.  (See  particularly  Lord 
Hai^9  observations  in  this  case.)    Lord  Hardmcke  also 


(a)  Touchst.  cap.  5.  "  Ex- 
position of  Deeds/'  sect  14. 
**  How  a  deed  of  grant  shall 
**  be  construed  and  taken  in 
**  all  the  parts  and  branches 
"  thereof." 

(i)  Garth.  S43.  Ld.  Raym. 
101*   5  Mod.  266.   12  Mod. 


101.  3  Salk.  SS7»  &c '' The 
**  Report  in  Cartheto  is  in« 
*'  correct,  and  denied  as  au- 
«  thority  in  FTflfe*,- 181, 182. 
See  Sugd.  Gilb.  on  Uses.  144. 
(c)  Vent.  872.  Both  these 
cases  were  cited  at  length  in 
the  argoment. 


ndOthen. 
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1817.         takes  the  same  distioction  as  to  deeds  to  uses,  ia  the  case 

oS  Bigden  v.  Vallieria). 
Cholmovde- 

o.  I  have  cited  these  aothorities  to  show  that  there  is  a 

!mA^nS^!L     iBoi^  liberal  construction  put  upon  deeds  to  uses  than 

Dpon  ccHivejrances  at  common  law.  The  question  then 
is.  What  appears  to  have  been  the  intention  of  the 
author  of  this  settlement,  as  it  is  important  to  call 
Your  Honour's  attention  to  all  the  recitals  contained  in 
it  ?  It  begins  with  a  statement  describing  tiic  settlor  as 
•<  only  son  and  heir  €i  Robert  Earl  of  Orford  by  Afar- 
^  garet  his  wife, 'who  was  the  daughter  and  only  sur- 
^  viving  child  and  heir  of  Samuel  Roile^  who  was  the 
^  only  son  and  heir  at  law  of  Robert  Rolle,  by  Arabella 
*^  his  wife,  who  was  the  daughter  and  one  of  the  co-heirs 
*<  of  Theophilus  Clinton^  Earl  of  Lincoln  and  Baron  of 
<<  Clinton^  It  then  proceeds  to  state  die  will  of  Samuel 
RoHUj  under  which  he  hod  become  tenant  in  tail ;  it  re- 
cites the  recoveries ;  tlien,  that  '^  the  said  George  Earl  of 
^  Orford  was  willing  and  desirous  that  the  premises 
^  should  continue  in  the  family  and  blood  of  the  said 
^  Samuel  RoHeC^  then  comes  the  witnessing  part,  ''that 
'Vfor  and  in  consideration  of  the  natural  love  and 
'^  .jiffection  which  the  said  George  Earl  of  Orford  hath 
^  and  beareth  unto  his  relations,  the  heirs  of  the  said 
'*  Samuel  Rolle,  and  to  the  intent  that  the  premises  may 
''.  remain  and  continue  and  be  in  the  family  and  blood 
''  of  his  late  mother,  the  said  Margaret  Countess  of 
*'  Orford,  on  the  side  of  her  father  the  said  Samuel 
**, Rolle,**  &€•  After  which,  immediately  follow  the 
limitations,  ''  to  the  use  of  him  the  said  George  Earl  of 
''  Orford  during  his  natural  life,  with  remainder  to  the 
«  use  of  such  persons,  &c.  as  he  should  appoint ;  and 
''  in  default  tliereof  to  the  use  of  the  right  heirs  of  the 

(II )  2  Ves.  252.    3  Atk.  731. 
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**  said  Samuel  Rolle  for  ever,  and  for  no  other  use,  in- 
*«  tent,  or  purpose ;"  and  lastly,  a  power  of  revocation 
of  all  the  uses  contained  in  that  deed. 


Many  doctrines  have  been  contended  for,    and  au- 
thorities cited,  to  prove  what  never  will  be  disputed  by 
me,  or,  I  believe,  by  any  one  of  us.     It  was  unnecessary 
to  take  such  pains  to  show  that  technical  woi*ds  must 
have  a  technical  sense.     I  do  not  dispute  that,  if  the 
limitation  in  this  deed  had  been  merely  to  Lord  Or-* 
ford  for  life,  with  remainder  to  the  heirs  male  of  hia 
body,  with  remainder  to  the  right  heirs  of  Satmiel  RolUj 
he,  being  the  right  heir  of  Samuel  Rolle^  would  have 
taken  an  immediate  fee.     But  the  question  is.  What  was 
the  intention  of  the  author  of  this  settlement?  And  is 
it  jnot  clear  that,  to  give  such  an  effect  to  this  deed, 
would  be  to  disappoint  that  intention  ?    His  intention 
was  to  settle  these  estates  so  that  they  might  ^^  continue 
<<  and  remain  in  the  family  and  blood  of  his  late  mo- 
**  ther,  Margaret  Countess  of  Orford^  on  the  side  of  her 
'*  father,  Samuel  Rolled    Why,  it  is  perfectly  clear  that, 
if  he  immediately  vested  a  remainder  in  himself,  which 
would  pass  to  the  paternal  heir,  the  direct  object  of  this 
deed  would  be  frustrated  by  the  limitations  of  it.     But 
it  is  not  only  the  recital  that  is  so  clear  and  plain,  but 
the  limitations  themselves  show  his  intention.    Afler  an 
estate  to  himself,  with  remainder  to  the  heirs  of  his  own 
body,  he  then  gives  to  himself  a  general  power  of  ap- 
pointment by  deed  or  will,  and,  in  default  of  such  ap- 
pointment, remainder  to  the  he^rs  o^  Samuel  Rolle.     If 
this  were  a  remainder  to  himself  in  fee,  what  was  the 
use  of  the  limitation  to  such  persons  as  he  should  by 
deed  or  will  appoint?    If  he  had  the  remainder  in  him- 
self, he  had  the  power  of  disposing  of  it  by  deed,  or 
will.     Therefore,  that  very  limitation  shows  it  could  not 
be  his  intention  to  describe  himself;  and  the  question 


1817. 
Cholmoudb- 
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1817*         then  is,  who  it  was  that  he  did  mean  to  describe  by  this 

limitation? 
Cholmomde- 

LIT 

Vs  But  they  say,  if  the  limitation  were  to  be  construed  to 

^flfT^^      such  person  as  should  be  heir  of  Samuel  BMe  at  some 
and  Othcfs* 

.  future  period,  we  are  unable  to  point  out  what  was  the 

period  intended,  aiid  therefore  the  deed  would  be  Tirid 
for  uncertainty.  But  there  is  no  room  for  such  an  ail- 
ment; there  can  be  no  doubt  that  it  is  a  limitation  to 
sudi  as  should  answer  the  description  of  heir  at  lev  of 
Sanmd  BoUe  at  the  time  of  a  failure  of  issue  of  Gew^t 
Earl  of  Orford.  That  was  an  event  which  might 
happen  at  his  death;  but  the  uncertainty,  as  to  the 
time  of  its  happening,  is  no  objection  to  the 


If  the  limitation  had  been  to  the  use  of  the  then  nght^^^ 
heir  q£  Samuel  Bolle,  the  mere  insertion  of  that  woi  ~ 
^*  ihen^*  would  have  put  it  out  of  all  doubt;  and  tb^^ 
question  is,  whether,  taking  the  whole  of  the  proYimit^^^^ 
of  this  settlement  together,  the  Court  must  not,  of 
cessi^, — I  do  not  say,  insert  that  word,  which  ii 
necessary, — but  read  the  deed  as  if  it  were  there?  Wr  ^"^^m 

it  be  possible  to  give  eifect  to  all  the  parts  of  this  deftij jj 

without  considering  it  as  a  description  of  the  person  w -^^j^ 
shall,  at  the  £dlure  of  issue  of  George  Earl  of  Orfbrd^       ^ 
the  heir  of  Samuel  Bolle? 

There  are  objections  which  seem  to  be  dFa  very  sih, 
gnlar  kind,  as  that  you  might  put  cases  in  which,  under 
our  construction  of  this  limitation,  the  estate  wopldgo 
quite  away  from  the  heir  of  Samuel  RoUe.     No  doubt- 
but,  because  you  can  find  cases  in  which,  from  a  CQiih 
ddence  of  circumstances  not  to  be  foreseen,  this  limitii-       1  ^ 
tion  could  not  answer  the  purpose  int^ided  as  effectually 
as  it  might  have  been  made  todo»  it  does  not  follow  that 
this  was  not  his  iuteution. 
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It  has  been  said,  this  is  a  strange  deed  to  denote  any  1817* 

^EUixious  desire  that  the  estate  should  be  continued  in 

\e  family  of  the  RoUes,  when  the  author  of  the  settle-  ^     ^ 

lent  has  reserved  to  himself  the  most  absolute  domi-  v. 

ion  over  it      But  he  did  not  mean  to  restrain  himself        ,  IfJ^*' 

and  C/Cbdrs* 
»m  the  power  of  giving  this  estate  to  whom  he  pleased. 

[e  only  intended,  that  it  should  not  go  by  descent^  to 
own  paternal  heir.  This  object, — I  would  almost  say, 

le  only  object,  which  is  clear  on  the  face  of  the  deed, — is 
direct  opposition  to  the  legal  construction  of  it.     But 

has  been  particularly  pressed  on  the  Court,  that  the 
secitals  can  be  taken  into  consideration,  only  if  there 
^ure  ambiguous  words  contained  in  the  deed.     Suppose 
"the  recital  in  this  case  had  been,  that  it  was  his  inten^ 
tion  that,  upon  failure  of  issue  of  his  own  body,  the 
ertate  should  go   to  the   person  who  would,  at  that 
tune^  answer  the  description  of  heir  of  Samuel  RoUej 
woald  it  be  possible  to  say  that  the  operative  parts  of 
the  deed,  though,  taken  by  themselves,  there  might  be 
nothing  ambiguous  in  them,  would  not  be  to  be  ex- 
plained by  the  recital?  Can  it  be  contended  that  so 
plain  an  expression  of  intention  in  the  recital  is  not  to 
give  an  effect  to  those  operative  words^ which  they  would 
not    have  without  it?    Particularly  when,  as  I  again 
press  on  Your  Honour's  attention,  the  question  is,  not  * 
what  is  the  effect  and  operation  of  the  limitation,  but 
irfio  was  the  person  intended  to  be  described  by  that 
ultimate  limitation?     I  conceive  that,  taking  into  con- 
sideration the  recital  to  be  found  in  this  deed— the  de- 
clared intention  of  the  author  of  the  deed — the  other 
limitations  which  are  contained  in  it — ^the  whole  pur-*  . 
pose  of  it  from  the  beginning  to  the  end;  considering 
likevise  that  it  is  the  duty  of  Courts  to  look  to  the 
Intention  of  parties,  and  that  d^ds  to  uses  receive  a 
more  liberal  constroction  than  other  instruments;  ooo^ 
lidering  all  these  things,  I  submit,  it  is  dear  in  flits 
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1817.  case,  that  Mr.  D-e/usis  was  the  heir  of  Samuel  RoUe^ 

who  upon  the  death  of  George  Earl  of  Orford  became 

entitled;  and  that  Earl  Horace  could  not,  upon  that 

V*  event,  have  made  any  successful  claim  to  this  property. 

Clinton 


CUOLMONDE- 
LET 


and  Others. 


11.  The  second  question  is  as  to  the  effect  of  the  deed 
of  1794.  Upon  Mr.  Trefusis  becoming  entitled  to  this 
estate,  he  made  a  settlement  )vhich  has  been  already 
slated.  A  mortgage  had  been  executed  by  George  Earl 
d£  Orfordy  in  1785,  and  a  question  had  arisen  whether  the 
effect  of  that  mortgage  had  not  been,  under  the  powers 
ofthedeedof  1781,  to  revoke  the  uses  of  the  settle- 
ment That  doubt  alone  appears  to  have  occurred  to 
Earl  Horace:  there  is  no  evidence  that  he  knew  of 
any  other  objection  to  be  made;  but  it  is  clear  he  knew 
of  all  the  facts  on  which  the  other  question  has  since 
arisen — not  only  he  knew  of  all  those  facts,  but  they 
are  all  expressly  stated  in  the  deed  which  he  executed. 
.  In  the  deed  of  1794,  Horace  Earl  of  Orford  confirms 
and  conveys  all  the  interest  which  he  might  by  possi- 
bility have  in  this  property,  to  the  uses  of  the  settle- 
ment of  179^;  for  it  is  in  that  way  that  this  deed  is  to 
be  construed,  and  not  either  as  a  mere  deed  of  con- 
firmation, or  release.  It  purports  to  be  an  absolute 
conveyance,  of  all  the  estate  he  possessed  in  the  premises, 
by  lease  and  release,  to  the  uses  of  the  settlement  of 
1792. 

The  release  sets  out,  as  the  deed  of  1781  had  done, 
with  a  very  full  and  particular  statement  of  the  pedigree 
of  Lord  Clinton,  It  is  made  *'  between  the  Right 
•*  Honourable  Horatio  Earl  of  Orford^  uncle  and  heir 
<<  at  law  of  the  Right  Honourable  George  late  Earl  of 
•*  Orfordy  deceased,"  of  the  first  part,  the  Earl  of 
Caoentry  and  others  of  the  second  part,  and  *'  the 
5^  Right  Honourable   'Robert   George   William^   Baron 
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Cholmonds- 

LEY 


*<  Clinton^  eldest  son  and  heir  at  law  of  Robert  Cotton  1817. 

^  TrefusiSj  who  was  the  eldest  son  and  heir  at  law  of 
^'  Bobert  Trefusis^  who  was  the  eldest  son  and  heir  at 
'^  law  of  Samuel  Trefusis^  who  was  the  eldest  son  and  v. 

^  heir  at  law  of  Francis  Trejusisy  by  Biidget  his  wife,  ond 'otfiers 
**  who  was  the  daughter  of  Robert  Rolle  by  Jrabella 
**  his  wife,  the  daughter  of  Theophilus  Earl  of  Lincoln^ 
^  Baron  Clinton^  and  Baron  Saye  deceased,  and  who 
^  was  the  only  surviving  sister  to  Samuel  Rolle^  late  of 
<<  HearUon  aforesaid,  Esquire,  deceased,  the  only  son  of 
^  the  said  Robert  Rolle,  Esquire,  by  the  said  Arabella 
*^  his  wife;  the  said  Lord  Clinton  being  also  heir  at 
**  law,  ex  parte  matemd,  of  the  said  George  Earl  of 
'*  Orfbrd,  who  was  the  son  and  only  child  and  heir  at 
^  law  of  the  Right  Honourable  Margaret  Countess  of 
^  Orfordj  deceased,  who  was  the  daughter  and  only 
^  child  of  the  said  Samuel  Rolle,  of  the  third  part.'' 
So  that,  with  great  anxiety,  in  this  deed  the  whole  of 
Lord  Clinton^s  pedigree  is  recited.  It  is  stated  in  what 
manner  he  was  the  heir  of  Samuel  Rolle.  The  deed  was 
xiot  executed  for  any  purposes  of  confirmation  or  con- 
veyance to  him  as  heir  of  Samuel  Rolle.  That  was  not 
tlie  question,  because  the  deed  of  1781  had  already  done 
that.  But  they  are  facts  which  were  particularly  drawn 
to  the  attention  of  Horace  Lord  Orford,  and  not  at  all 
immaterial,  if  the  question  to  be  considered  is,  whether 
or  not,  if  Earl  Horace  had  been  apprized  of  this  objec*- 
tion,  he  would  have  taken  any  advantage  of  it. 

It  18  to  no  purpose  then  that  it  may  be  alleged  that 
Earl  Horace  executed  this  deed  in  ignorance  of  the 
factB ;  it  is  of  no  importance  that  he  may  have  been  igno- 
rant of  the  legal  conclusion  to  arise  from  them.  AH  the 
facts  are  most  distinctly,  and  with  great  anxiety,  stated 
in  this  instrument,  which,  after  stating  the  parties,  pro- 
ceeds to  recite  the  settlement  of  178r,  in  which  settle* 
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ment  had  been  recited,  (and  are  again  recited  in  this 
deed,)  the  Will  of  Samuel  Molle  —  the  anxiety  of  George 
Earl  of  Orford  to  continue  the  estates  in  the  femily 
and  blood  of  Rolle  —  the  mortgage  —  the  death  of 
Lord  Orford — and  the  settlement  of  1792.  It  thea 
goes  on  to  state  that  that  settlement  was  made  ^^  between. 
^^  the  said  Lord  Clinton  (who  was  the  heir  at  law  of  the 
'^  said  Samtid  Rolk)  by  his^then  name  of  Robert  George 
^<  WiHiam  Trejusis^  and  such  description  as  herein'- 
<<  before  contained,  of  the  first  part."  It  goes  on  to 
recite  the  whole  of  that  settlement,  and  all  tbe  uses  thai 
are  contained  in  it.  And  then  it  states,  '^  And  whereas 
*^  doubts  have  arisen,"  &c.  (See  the  statement  of  the 
deed.)  Now,  it  is  contended  that  the  last  words — <<  to^ 
^^•for,  and  upon  such  and  so  many  of  the  uses,"  &c.  of 
the  deed  of  1792,  ^^  as  are  now  existing  undetermined 
*^  or  capable  of  taking  effect,  in  the  same  manner  as  if 
*^  the  said  indenture  of  the  6th  day  of  JunCj  1785,  bad 
**  not  been  made,  and  to  and  for  no  other  use»  intentt 
*<  or  purpose  whatsoever," — is  to  confirm  these  settle^ 
ments  in  a  limited  manner  only,— to  confirm  them  as  fiur 
as  the  deed  of  1785  could  affect  them, — but  not  to  am- 
firm  them  in  any  other  respect. 


Now,  to  consider,  in  the  first  place,  whether  this  was 
the  intention  of  the  party,  and  next,  whether  such  an 
intention  could  be  carried  into  execution  by  such  a 
conveyance  as  this.  In  the  first  place,  that  it  was  not 
the  intention  of  Iiord  Orfordy  is  clear.  His  intention 
was,  and  it  is  so  expressed  by  thi3  deed,  to  confijrm  to 
all  intents  and  purposes  the  deed  of  1 792,  and  to  con- 
firm it  as  completely  as  if  no  such  deed  as  that  of  178jl 
had  ever  existed.  The  reason  why  nothing  more  was 
recited,  is  because  there  was  nothing  to  occasioii  any 
obstacle  to  the  validity  of  the  deed  of  1792»  but. that 
possible  revocation  of  1 785.    Bat,  though,  tbst  .was  the 
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only  difficulty  in  the  way  of  it,  yet  it  is  a  conrirroation         181 7. 
to  all  intents  and  purposes.     A  confirmation,  stating  at       ^-^^^^ 
the  same  time  that  the  reason  of  making  it  is,  because  ^^^^*'^^"^*" 
such  a  deed  as  that  of  1785  existed.     He  says,  I  do  it,  9. 

and  declare  I  do  it  as  effectually,  as  if  that  deed  of  1785,  -  ^/"iSI^* 
which  occasions  the  difficulty,  had  never  existed :  but 
still  it  is  a  conveyance.  It  is  not  a  release  of  an  interest, 
but  a  conveyance  of  the  estate,  to  the  pei*sons  on  whom 
it  had  been  previously  intended  to  be  settled  by  the 
deed  of  1792,  and  a  conveyance  to  them,  to  the  uses  of  • 

the  deed  of  1792.     It  is  true,  if  a  man  has  two  rights, 
he  may  release  one  of  them  ;  but  a  man  cannot  convey 
sn  estate,  as  to  one  title  which  he  has  not,  and  not  as 
to  another  which  he  has.     If  a  man  disposes  by  deed  of 
an  estate  as  heir  at  law,  and  it  afterwards  turns  out 
that  there  was  a  will,  by  which  the  estate  was  devised  to 
him,   would  his  deed  have  no  operation  because  he 
recited  that  he  was  heir  at  law,  and  conceived  himself 
to  have  the  estate  as  heir  at  law?    He  conveys  bis 
interest  in  the  land.      A  man  may  convey  the  right, 
but  it  cannot  be  as  a  conditional  conveyance,*  and  yet  it 
must  be  said  that  this  was  a  conveyance  to  operate, 
provided  the  deed  of  1785  was  a  revocation,  but,  if  it 
was  not,  then  not  to  operate  at  all.     That  was  not  the 
intention  of  the  author  of  this  deed.    It  was  not  that  he 
should  convey,  only  provided  that  deed  of  1785  made 
it  necessary ;  but  it  is  a  conveyance,  whether  the  deed 
of  1785  made  it  necessary  or  not.     It  is  impossible'  to 
get  rid  of  the  legal  effisict  and  operation  of  this  deed;  it 
is  a  conveyance.    The  question  then  would  be  whether* 
Lord  Or/brd,  or  any  person  representing  him,  could,  by 
an  application  to  a  Court  of  Equity,  have  this  deed 
reformed  to  what  might  be.alleged  to  be  his  intention; 
wliet^ker,  on  an  allegation  that  this  deed  was  to  remove 
the  doubt  about  the  revocation,  and  no  other  doubt,  he 
could  have  that  deed  cut  down  to  what  hewonld  state- 
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(at  lease  upon  this  branch  of  the  argument)  an  equal 
right  to  do  the  same ;  they  have  a  right  to  say,  this  is 
the  bill  of  Lord  Orford.  But  it  does  require  some 
authority  to  be  produced  to  Your  Honour,  that  this 
Court  will  reform  a  deed  executed,  even  tliough  a 
voluntary  deed, — that  the  Court  will  cut  it  down,  and 
give  it  a  different  effect  and  operation,— when  there  has 
been  no  fraud  or  misrepresentation  practised, — when 
the  party  was  aware  of  all  the  facts  of  the  case,  and  only 
did  not  know  what  were  all  the  legal  consequences  of 
those  facts, — did  not  know  that  he  might  insist  against 
the  clear  declared  intention  of  his  ancestors, — that  he 
might  insist  he  was  entitled  to  defeat,  what  he  could 
have  no  doubt,  (as  no  person  could  have  any  doubt,) 
was  the  intention  of  George  Earl  of  Orford.  Can  an 
instance  be  produced  of  this  Court  having  so  reformed 
an  instrument  according  to  the  intention  of  the  parties 
who  executed  it,  proceeding  on  no  misrepresentation, 
not  only  no  concealment,  but  no  want  of  knowledge 
of  all  the  facts,  no  fraud,  no  contrivance,  i\o  ignorance 
of  the  facts ;  but  upon  a  mere  statement,  that  the  party 
was  not  aware  of  the  legal  effect  of  the  facts  which  he 
was  in  possession  of? — a  matter  incapable  in  itself  of 
proof —  for,  even  if  Lord  Orford  had  filed  such  a  bill, 
he  could  not  have  proved  such  a  statement;  and,  if  it 
were  proved,  still,  I  say,  there  never  was  an  instance 
where,  under  such  circumstances,  the  Court  has  reform- 
ed a  deed  and  prevented  its  having  full  operation  accord- 
ing to  its  natural  effect  and  import. 


1817. 
Cholmondb^ 
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lU.  Supposing  both  these  points  should  be  against  us^ 
the  next  question  is,  whether  the  Plaintiff  can  be  relieved 
after  the  length  of  time  which  has  elapsed ;  and,  in  the 
first  place,  I  submit  that  the  length  of  time  is  a  com- 
plete legal  bar  in  a  Court  of  Equity.  Suits  in  Equity, 
are  not  barred  by  any  statute  of  limitations,  but  they 
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1817.         proceed  by  dnalogy,  and  take  the  same  rule  as  Courts 

of  Law.     Your  Honour,  in  Stackhouse  v.  Bamstan  (a)f 

said,  ^'  Though  the  statute  of  limitations  does  not  apply 

V.  ^*  to  any  equitable  demand,  yet  equity  adopts  it,  or,  at 

•S'nX*^^       **  least,  takes  the  same  limitation,  in  cases  that  are  ana- 

**  lagous  to  those  in  which  it  applies  at  law."  And  it 
may  be  stated  generally,  that  all  equitable  demands  will 
be  barred  by  the  same  length  of  time  by  which,  ^  if  it 
were  a  legal  question  in  an  action  by  which  the  party 
sought  to  recover,  it  would  be  barred.  In  every  case^ 
therefore,  in  which  landed  property  could  be  recovered 
only  by  ejectment,  twenty  years  have  been  considered 
in  this  Court  as  a  bar.  It  has  been  so  considered  in 
cases  of  copyhold  estates.  Courts  of  Equity  will  not 
supply  the  want  of  a  surrender  in  favour  of  a  wife,  or 
children,  or  of  creditors,  after  twenty  years.  Cook  v. 
4mham  (i),  where  it  was  so  stated  by  Lord  Tdtbct^ 
and  he  gave  relief,  because  fourteen  years  only  had 
elapsed.  And  in  Davy  v.  Beadsham  {c\  the  Court  re- 
fused to  interfere  after  twenty  years  in  the  case  of  a 
surrender  of  a  copyhold  estate. 

In  Winchconibe  v.  HalKji)^  the  Court  reftised,  after 
twenty  years,  to  relieve  against  a  deed  which  had  been 
V  obtained  by  advantage  taken  of  the  father  of  the  Plain- 

tiff by  whom  the  deed  was  executed.  In  Smith  v.  Clay  (^), 
which  was  a  question  whether  a  bill  of  review  could  be 
brought  afl«r  twenty  years.  Lord  Camden  refers  to  the 
question,  and  speaks  of  the  twenty  years  as  a  period 
after  which  the  Court  will  not  give  relief,  where  no 
remedy  could  be  had  at  law.  But  it  is  said  that  in  this 
case  a  remedy  might  be  had  after  twenty  years,  that  a 

(a)  10  Yes.  453.  (c)  '1  Cha.  Ca.  39. 

(i)  3  P.  W.  283.  Ca.  t.  {d)  1  Cha.  Rep.  10. 

Talb.  35.  (e)  6  Bro.  P.  C.  395. 
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writ  of  right  might  be  brought  by  Lord  Cholmondeley 
claiming  under  Mrs.  Darner, 

Now  Mrs.  Darner^  the  devisee,  could  unquestionably 
maintain  no  action  but  an  action  of  ejectment,  and  it  is 
Mrs.  Darner's  case,  and  not  Lord  CholmondeleT/ ^^  which 
is  before  the  Court. 


181Y. 
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^Supposing  Lord  Cholmondeley  to  have  made  out  this 
demand,  as  deriving  under  Mrs.  Darner ^ — supposing 
him  to  have  proved  the  agreement,  —  still  it  is  only  by 
Its.  Darner^  title  he  could  recover  the  estate;  and 
that  could  only  be  by  ejectment,  for  no  real  action  would 
lie* 

9ut  it  is  said  this  is  the  case  of  a  mortgage,  and  a 
mortgage  is  under  very  different  circumstances  from 
oUier  property,  the  mortgagee  being  in  possession  as  a 
tnus^i^  for  the  mortgagor ;  and  the  question,  they  say, 
is  whether  tlie  estate  has  been  treated  as  a  mortgaged 
estate,  not  with  respect  to  the  person  who  claims  the 
Equity  of  Redemption,  but  with  respect  to  any  third 
pefson;  and  a  case  was  cited  of  Hansard  v.  Hjardy  {a). 
I  do  not  dispute  that  case;  but  what  application  has  it 
to  the  present  ?  That  was  a  case,  in  which,  as  between 
mortgagee  and  mortgagor,  the  twenty  years  was  in- 
disited  upon,  and  it  was  said,  the  twenty  years  cannot 
avail  you,  because  in  order  to  make  goad  your  title 
under  the  twenty  years,  it  must  be  sliewn  you  were 
considered  the  absolute  owner  of  the  ^estate.  Now  you 
have  admitted  that  you  have  only  the  mortgaged  estate 
and  therefore  it  was  impossible  to  avail  yourself  of  a 
twenty  years'  possession.  This  is  not  a  bill  filed  for 
redemption;  if  it  were,  why  is  Lord  Clinton  made  a 
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party?  Bat  we  have  held  twenty  yean  while  tbcM 
has  been  running  an  adverse  possession  of  both  nmrt^ 
gagor  and  mortgagee  against  the  person  who  sets  up 
a  claim  to  reform  a  deed  by  which  he  has  conveyed 
away  the  whole  Equity  of  Redemption.  Is  it  possible  tor 
a  person  in  such  a  situation  to  say,  I  am  now  to  be  con-* 
sidered  as  a  mortgagor  filing  this  bill  for  the  redemp* 
tion  of  an  estate,  about  which  there  has  been  no  dis- 
pute? There  is  no  question  whether  this  was  amort- 
gaged  estate  or  not ;  the  question  is,  whether,  between 
two  persons  claiming  an  equity,  there  has  been  an  adverse 
possession  of  twenty  years  against  the  person  seeking  to 
recover.  On  the  ground  now  taken  in  argument,  there 
never  could  be,  in  the  case  of  an  equitable  demand,  any 
bar  by  the  statute  of  limitations ;  it  would  set  aside  all 
the  decisions  on  the  subject  There  is  an  individual 
who  has  had  the  legal  estate;  and,  because  we  have 
both  considered  him  as  a  person  whom  we  did  not 
mean  to  disturb,  there  has  been  no  adverse  possession 
on  his  part,  and  consequently  there  cannot  be  a*  bar 
from  length  of  time.  Such  is  the  consequence  to  which 
this  extraordinary  doctrine  would  lead. 

IV.  If,  however,  there  has  not  been  a  length  of  time 
to  bar  this  demand,  the  next  question  is,  whether,  after 
an  ({acquiescence  of  this  kind,  after  suffering  Mr.  TrefitsU, 
in  the  first  instance,  and  Lord  tHinton  afterwards,  to 
deal  with  the  estate  as  it  has  been  suffered  to  be  dealt 
with,  and  other  persons  to  lend  money  on  the  security 
of  their  possession,  the  Court  will  give  any  relief. 
There  are  many  cases  in  which,  after  a  much  shorter 
period  than  twenty  years,  the  Court,  upon  the  ground 
of  mere  acquiescence,  will  refuse  to  give  relief.  Sman^ 
ton  V.  Raven  {a)j  was  a  case  in  its  circumstances  at  least 


(a)  8  Atk.  105. 
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as  strong  to  call  for  the  interposition  of  a  Court  of 
Equity  as  the  present.  (Sir  Samuel  RomiUy  then  no- 
ticed the  deposition  of  Lucas  in  the  cause  of  WalpoU  v. 
Earl  of  Orfordy  and  Lord  Cholmondeley^  for  the  purpose 
of  affecting  Earl  Horace  with  knowledge  of  the  facts 
stated  in  that  deposition.) 


1817. 


Cholmokdx* 

LBY 

v. 

Clinton 

and  Otbem. 


I  submit,  that  after  this  circumstance,  with  all  the 
length  of  time  that  has  elapsed,  with  all  this  knowledge 
of  the  facts  of  their  case,  the  Court  will  not  permit  the 
Flaintifis  now  to  disturb  those  transactions,  and  say  they 
will  have  an  investigation,  as  to  the  effect  of  the  limit-^ 
ations,  notwithstanding  the  long  enjoyment  that  has 
taken  place.  If  the  Court  should  think  they  are  not 
barred  by  their  acquiescence,  that  the  statute  is  not  a 
bar  to  their  demand,  and  that  the  question  is  still  open 
to  them,  then  I  say  the  deed  of  1794  has  (if  thcire 
could  be  any  dispute)  confirmed  tlie  transaction)  and 
the  Court  will  give  no  relief  against  that  deed.  If  the 
Court  should  differ  from  me  on  that  point  also,  still  I 
contend  that,  according  to  the  construction  of  the  deed 
of  1781,  considering  the  rules  by  which  deeds  to  uses 
are  to  be  governed,  it  is  dear,  the  intention  of  the  author 
of  that  deed  was  to  give  the  estate  to  the  person  who^  at 
the  time  of  his  failure  of  issue,  should  answer  the  de- 
scription of  heir  of  Samuel  RoUe^  which  was  Mr.  Treh 
Justs,  the  father  of  the  Defendant 


[After  Sir  S.  Romilly  had  concluded  his  argomenti  the 
deposition  of  Ijucasj  referred  to  above^  was  offered  to 
be  read  as  evidence  for  the  Defendant  Lord  Clinton.  It 
was  objected  that,  Mrs.  Darner  not  having  been  a  party 
to  the  suit  in  which  that  deposition  was  taken,  it  was 
res  inter  alios  acta,  as  to  her,  who  was,  by  the  Defend- 
ant's own  insisting,  the  only  material  Plaintiff  in  tbia 
cause.     But  to  this  it  was  answered  that,  Horace  Lotd 
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181  ?•         Orfard  having  been  a  party  to  that  suit,  it  might  hare 

been  evidence  as  against  him,  and  consequently  was  ao 

as  agiEunst  Mrs.  Darner,  clainiing  as  his  representative. 

V.  Another  objection  was  then  taken,  that  it  could  not  have 

?5!T^*      heen  evidence,  as  it  related  to  a  fact  not  in  issue  either 
8nd*Otlitort4 

in  the  former  cause  or  in  the  present.     And  the  answer 

to  that  was,  that  it  was  not  adduced  to  prove  the  fact 
referred  -to  by  it,  but  merely  to  establish  the  fact  that 
such  a  deposition  was  taken,  whether  true  or  falser  suf- 
ficient to  charge  Lord  Orford  with  fiiU  information. 
And,  for  that  purpose,  it  was  at  least  as  much  entitled 
to  be  produced  as  the  case  and  opinions  of  counsel 
brought  forward  by  the  Plaintiffs,  which  neither  were  in 
issue  in  the  cause,  and  were  introduced  into  the  bill  only 
by  way  of  amendment,  requiring  no  answer. 

mh^Maiter  of  the  Rolls  was  inclined  to^  think  that» 
for  the  purpose  for  which  it  was  ofiered,  this  deposition 
was  admissible  evidence ;  and,  the  objections  being  after- 
wards withdrawn^  it  was  read  accordingly.] 

Bell. 

First,  what  is  the  meaning  which,  if  not  bound  down 
to  a  strict  legal  construction  of  the  term  *^  right  heirs," 
any  common  person  would  annex  to  the  deed  of  1781 ; 
and  Who,  would  he  say,  were  the  persons  intended  by 
the  description,  "  the  right  heirs  of  Samuel  RoUe  ?** 
The  deed  begins  by  stating  the  parties ;  and,  in  so  doing, 

.it  traces  up  the  maternal  line  of  George  Earl  of  Orford 
tor  Theophilus  Earl  of  Lincoln  and  Baron  Clinton.  It 
ako  describes  Margaret,  the  wife  of  Robert  Earl  of 
Orford,  as  the  daughter  and  only  surviving  child  of 
Samuel  RoUe,  whose  heir  at  law  he,  George  Earl  of  Qr- 

fordj  consequently  must  have  known  himself  to  be.  It 
then  states  the  Settlement  and  Will  of .  Samuel  RoUe, 
wiA  adl  the  limitations  preceding  those  in  favour  of 
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John  BoUe  and  Samuel  his  brother;  and  there  it  stops.  It         1317. 
makes  no  mention  whatsoever  of  those  last  limitations 
vrhich  (it  has   been  contended)  were  the  limitations 
in  the  view  of  this  nobleman   when  he  was  making  v» 

this  settlement  of  his  estate.  It  is  certainly  very  ex-  p^ItJ^SH 
traordinary,  if  that  was  his  intent,  that  he  shonld 
be  at  so  much '  pains  to  deduce  his  maternal  line 
of  descent  from  the  Earl  of  Ldncdn  and  Lord  ClirkoUj 
and  should  not  take  any  notice  whatsoever  of  those 
limitations  to  the  Holies.  One  would  imagine,  if  he 
had  intended  to  have  limited  it  to  the  Holies^  it 
would  have  been  exactly  the  reverse;  that  he  would 
have  stopped  when  he  had  carried  his  descent  up  to 
Samuel  RoUe^  and  would  have  introduced  the  limitations 
to  those  gentlemen,  and  pointed  out  in  what  way  they 
were  related  to  him ;  but  that  he  does  not  do.  He  then 
goes  on  and  states  the  death  of  Samuel  Rolley  and  de- 
duces his  own  title;  from  which  it  equally  appears  that 
he  was  at  that  time  the  tight  heir  of  Samuel  Rolle.  It 
is  therefore  just  as  if  he  had  described  himself  in  the 
beginning  of  this  deed  as  George  Earl  of  OrforA,  the 
right  heir  of  Samuel  Rolle. 

Then  follows  the  recital  so  much  commented  upon. 

Now  nothing  could  surprise  any  person  more  than^ 
after  having  met  with  this  recital  in  a  deed,  to  find  the 
effect  of  it  that  which  the  gentlemen  on  the  other  side 
contend  for.  <^  Whereas  I  am  myself  the  right  heir  of 
*^  Samuel  Rolle,  I  am  desirous  to  settle  this  estate  upon 
*^  the  right  heirs  of  Samuel  RoUe.  I  therefore  give  it  to 
^  myself  for  life.  I  then  give  it  to  the  heirs  of  my 
**  body.  I  then  give  myself  a  power  of  appointment^ 
*<  and  I  then  give  it  to  myself  again."  So  that  the  way 
by  which  he  intended  4o  settle  this  estate^  so  as  to  go  in 
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1817.  the  maternal  line  of  descent,  was  to  give  himself  at  once 

a  fee-simple,  in  case  he  had  no  issue,  and  in  case  he  did 
not  exercise  any  power  of  appointment*     If  that  was  hb 
V.  intent,-^if  he  meant  to  declare  the  ultimate  limitation  to 

1 J  n!??.1  himself  in  fee, — why  did  he  intrbduce  these  twcJ  powers 
of  appointment?  A  conveyance  by  lease  and  release  is 
as  easily  executed  as  a  deed  of  appointment.  But 
what  is  the  natural  construction  that  any  person  would 
put  upon  these  limitations  ?  *^I  have  settled  this  estate 
<^  to  myself  for  life,  and  after  my  death  to  the  heirs  of 
^  my  body.  I  choose  to  reserve  to  myself  a  power  of  ap- 
**  pointment  in  case  I  should  think  fit  in  any  way  to  alter 
<<  this ;  buty  if  I  do  not  think  fit  to  alter  it,  I  mean  that 
<<  the  eistate  should  go  to  the  right  heirs  o(  Samuel  Botky 
<(  — not  to  myself,  but  to  the  person  who,  at  that  period^ 
M  shall  be  the  right  heir  of  Samuel  BoUe. 

• 

As  to  the  period  intended  to  be  designated,  there  can 
be  no  doubt  that  it  is  when  the  line  of  heirs  of  his  body, 
to  whom  he  had  before  limited  the  estate,  should  be  ex- 
tinct ;  for  he  did  not  mean  to  give  it  to  himself;  he  did 
not  mean  to  give  it  to  the  heirs  of  his  body,  as  represent- 
ing Samuel  Bolle ;  but,  in  case  of  the  failure  of  those  two 
lines,  then,  and  in  that  case,  did  he  intend  that  it  should 
go  in  the  line  of  Samuel  Bolle.  And  the  only  question,  as 
I  conceive,  is,  whether  we  can  give  effect  to  this  very 
plain  and  manifest  intent?  How  is  it  to  be  effectuated 
otherwise  than  by  construing  *^  the  right  heirs  of  Samuel 
^  Bolley*  as  words  of  description,  and  by  referring  them 
to  the  period  to  which  I  have  before  alluded  ?  That  it  is 
not  a  word  of  limitation  is  in  &ct  admitted ;  for  what 
they  contend  is  this,  that  it  is  a  description  of  who  is  to 
take  in  prasenti ;  and  that  therefore  it  became  incum- 
bent upon  us  to  enquire  who  were  the  right  heirs  of 
Sdmuel  BoUe^  at  the  then  present  time.  Then' th^  say, 
they  find,  that  right  heir  was  Earl  Georges  and  the 
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^consequence  of  that  is,  that  it  is  his  own  reversion.*-       ^  ^^^1: 
They  very  properly  argued  it  so,  for  that  is  tlie  only 
way  in  which  they  could  contend  that  he  takes  back  his 
own  estate;  that  is,  that,  having  declared  his  intention  t. 

was  to  vary  the  line  of  descent,  and  to  transfer  it  into    .^if'JJ^i^^ 
his  mother's  line,  he  takes  it  back  to  himself,  and  con- 
tinues it  in  his  father's. 

If  a  man  give  an  estate  to  the  ^^  heirs"  of  J.  &,  Jl  S. 
being  a  stranger,  it  is  a  word  of  description ;  and  if 
Samuel  RoUe  had  been  an  entire  stranger,  and  had 
been  living,  I  conceive  this  would  have  been  a  contingent 
remainder;  if  dead,  a  limitation  by  way  of  purchase; 
but,  in  both  cases,  it  would  operate  as  a  description,  and 
that  will  be  an  answer  to  the  greater  part  of  the  argu- 
ments that  have  been  used.  The  only  question  then  is 
this, — as  a  word  of  description,  to  what  period  it  shall  be 
held  to  apply ;  whether  we  are  bound  to  apply  it  to  the 
period  when  it  was  made,  whereby  the  whole  intent  of 
the  deed  would  be  defeated ;  or,  whether  we  are  not 
bound  to  put  a  different  form  of  construction  upon  it 

Besides,  if  we  look  at  the  express  words  of  the  limit- 
ations, they  are  to  take  efiect,  "  from  and  after  the  de- 
cease" of  George  Earl  of  Orfordf  the  estates  are  to  go 
"  from  and  after  his  decease"  to  his  issue,  if  he  had  any; 
but  if  he  had  no  issue,  then  still  ^<  from  and  after  his 
decease,"  to  the  right  heirs  q{  Samuel  RoUe. 

But,  they  say,  there  are  certain  rules  of  law  alwayjS  to 
be  adopted  in  the  construction  of  the  word  heirs,  which 
completely  control  us.  The  first  proposition  is,  that 
technical  words  are  to  have  a  technical  meaning ;  and 
for  that  they  refer  to  the  very  high  authority  of  Mr. 
Justice  BulfeTy  which  amounts  to  this,  that  where  tech- 
nical words  alone  are  used,  th^<  must  receive  their 
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technical  sense ;  bat  what  he  says  is  n6  aatbtMrity-  fbr 
asserting"  that,  when  technical  words  are  used;  a:co<Nn- 
panied  with  other  words  which  manifestly  indicate  a 
diflferent  intention,  they  are  to  be  understood  in  thiB- 
technical  sense  only;  and,  in  the  case  at  least  of  a  will, 
he  expressly  says  the  contrary. 

The  next  class  of  cases  referred  to,  is  that  in  which  a 
man*  makes  a  conveyance,  and  introduces  into  it  a  Umit^ 
ation  **  to  his  own  right  heirs."  Feimick  v*  Mit/hrth^ 
the  Earl  of  BedforcPs  case,  &c.  Those  cases  it  is  not 
my  intention  at  all  to  quarrel  with ;  but  the  true  point 
here  is,  whether  there  are  not  sufficient  words  in  this 
deed  to  vary  the  technical  construction,  by  raising  the 
question,  whether  the  author  could  have  meant  his  own 
right  heirs  when  he  made  this  deed  2  If  he  did  not 
mean  his  own  right  heirs,  (which  no  person  can  believe^} 
there  is  an  end  of  their  case. 


The  next  class  of  cases  is  that  founded  upon  the  rule 
in  Shellt^B  case,  that,  if  an  estate  is  limited  to  a  man  for 
life,  with  remainder  (either  immediately,  or  after  inter- 
mediate remainders)  to  his  own  right  heirs,  or  the  heirs 
of  his  body,  he  takes  an  absolute  estate  either  in  fee  or  in 
fee  tail,  immediately  in  the  one  case,  and  by  way  of  re- 
mainder in  the  other.     But  this  class  of  cases  is  not  in 
the  least  applicable  to  the  present     Here  the  settlor 
does  not  speak  of  his  own  right  heirs ;  he  says,  ^*  to  the 
"right  heirs  of  Samuel  Bolle  for  ever."     Now,  if  we 
even  are  to  consider  him  as  speaking  of  the  time  when 
this  deed  is  made,  it  is  not  a  limitation  to  his  right  heirs 
but  to  himself,  for  he  himself  answers  the  description  of 
^ right  heir  of  Samuel  Bolle**    This  has  nothing  to  do 
with  Shelli^s  case,  where  tedmical  words  are  used  with- 
out any  thing  to  control  them.    Before  I  leave  that  part 
of  the  case,  however,  I  will  refer  to  one  authority  which. 
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^hows  that  the  intent  of  the  party  may  control  even  the         1817« 
fayourite  rule  in  Shelly's  case, — the  opinion  of  one  of  the 
Tvarmest  advocates  for  that  rule,  the  late  Mr.  Feamef  j^^^ 

who  says,  that  cases  may  arise  where  the  estate  of  free*  v. 

hold  limited  to  the  ancestor  may  be  so  limited  in  trust  ^2^^**^ 
for  another ;  as  a  limitation  to  the  use  of  A.^  during  the 
life  of  B.y  in  trust  for  B.,  or  in  trust  to  pay  the  rents  and 
profits  to  B,,  with  remainder  to  the  use  of  the  heirs  of 
the  body  of  A.  And  in  such  cases,  he  says,  he  does  not 
think  the  two  estates  would  unite;  that  the  apparent 
intent  is  sufficient  to  control  the  genend  rule. 

The  next  class  referred  to,  is  of  cases  in  which  the 
words  are  used  as  words  of  limitation,  not  of  purdiase.' 

The  first  is  that  in  Coke  Litttetony  2p.,  where  the  only 
question  was,  what  species  of  heirs  of  the  grandfather 
were  to  take?  ^^  And  Lord  Coke  says,  ^^it  is  said  by* 
*^  some  that  the  statute  de  donis  is  so  strong  that  it  will 
<^  give  an  estate  tail  to  the  grand&then"  But  that  has 
nothing  to  do  with  the  case  where  the  word  ^'  heirs"  is 
used  as  a  word  of  description. 

So  in  the  case,  section  32.  the  question  was,  what  sort 
of  an  entail  was  created?  They  say,  the  statute  de 
donis  is  so  powerful,  that  it  will  enable  us  to  give  a  limit- 
ation to  those  heirs — they  shall,  therefore,  take  not  by 
purchase  but  by  limitation,  in  a  particular  kind  of  do* 
scent.  Now,  what  has  that  to  do  with  this  case,  where 
the  whole  question  is,  who  is  meant  by  '^  the  right  heirs 
*^  of  Samuel  BoUe"  and  at  what  time  they  tpke  ? 

4 

The  case  in  2  Roll.  Ab.  417.  ph  6.,  which  has  been 
cited  as  a  strong  case,  is  marked  with  a;  ^^  dybitatmrl 
But  if  it  were  not,  it  is  still  reducible  to  the  very  same 
class  of  cases, 

8 
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The  next  point  made  is,  that  the  Court  always  labours 
to  give  an  immediate  vested  interest;  and,  with  a  view 
to  that,  the  case  of  Doe  v.  Maxey  (a),  and  the  (pinion 
of  Mr.  Justice  Bayley  in  that  case,  are  referred  to;  biic^ 
instead  of  supporting  that  proposition,  the  opinion  of 
Mr.  Justice  Bayley  appears  to  me  to  corroborate  our 
view  of  the  case;  for  what  he  says  is,  ^^  that  it  is  a  set- 
<<  tied  rule  not  to  read  limitations  in  a  will  as  't>eing  a 
*^  contingent  remainder,  unless  such  appears  to  have 
«  been  clearly  the  intention  of  the  testator ;  but  if  it 
<<  will  admit  of  being  considered  as  a  vested  remainder, 
^  the  Court  will  always  read  it  as  such^  because  a  con- 
**  tingent  remainder  is  liable  to  be  defeated,  and  the  in- 
**  tenticm  of  the  testator  thereby  frustrated."  Now  that 
is  exactly  the  question  between  us  here, — ^whether  it  does 
not  here  appear,  clearly,  that  it  was  the  intention  of  the 
testator,  that  this  should  not  be  a  vested  ranainder,  but 
contingent,  that  being  the  only  way  to  give  effect  to  his 
meaning.  In  that  case,  it  was  held,  that  the  one  estate 
belonged  to  the  right  heirs  of  Nthe  testator  at  the  time  of 
his  death.  But  why?  because,  they  said,  it  was  evi- 
dent the  intention  was  that  it  should  go  in  the  same  way 
as  the  other  estate,  with  regard  to  which  there  was  no- 
thing at  all  to  show  that,  by  his  own  right  heirs,  the 
testator  meant  his  own  right  heirs  at  any  other  except 
at  the  time  of  his  death ;  and  that,  as  to  that,  it  was  a 
mere  intestacy.  That  case,  therefore,  has  no  reference 
whatever  to  the  present 

Phillips  V.  Deakin  (i)  was  a  case  sent  from  this  Court. 
The  Judges  therefore  did  not  give  their  opinion,  but 
pnly  made  their  certificate ;  and  we  do  not  know  the 
grounds  upon  which  they  proceeded,  except  by  the  argu- 
ments of  counsel;  but  those  arguments  contain  the 


(a)  12  East,  589. 
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nine  law,  and  correspond  with  the  decision  of  Mr.  Justice  1817. 

Bajfley:  and  the  Court  was  of  opinion,  that  the  limit- 
ation did  not  take  effect  till  failure  of  issue  of  the  dau^fh-  ,  „^ 

o  LET 

tcr,  therefore  this  ^  rule  is  certainly  not  an  intractable     *      v. 

mle,  but  a  question  of  intention ;  and  all  it  establishes      ^^^^^^ 

,  ,  ,     .  .      .  ,     ^  and  Others. 

IS,  that,  where  the  intention  is  not  apparent,  the  Court 

will  lean  to  make  remainders  vested  rather  than  con- 
tingent. 

The  next  point  contended  for  was,  that  the  law  gives 
a  present  operation  to  the  word  "  heirs  ;**  and  to  sup-  ^ 
port  that  doctrine,  the  cases  of  Lamb  v.  ArcJier^  (or  ra- 
ther the  dictum  of  a  judge  in  that  case,)  and  Goodright  v. 
Cornishy  are  referred  to.  But  Feame  (a)  shows  that  « 
these  cases  were  decided  on  different  grounds.  He  says, 
he  has  not  found  any  case  determined  upon  this  distinc- 
tion between  verba  de  prasenti^  and  verba  dejutm-o  ;  for 
that,  in  the  cases  he  had  cited,  the  judgments  did  not 
rest  on  that  point;  and  he  then  goes  on  to  give  his  ex- 
planation of  the  case  of  Goodright  v.  Cornish,  which  he 
concludes  by  saying,  ^^  However,  since  B,  died  without 
« issue,  it  became  void  in  event,  whatever  it  was  in  its 
^  creation,  therefore  I  apprehend  the  judgment  did  not 
**  decide  that  point." 

Then  it  seems  to  come  ultimately  to  this,  that  wherever 
there  are  circumstances  from  which  the  testator's 
intention  can  be  collected,  the  Me  cannot  prevail, 
but  the  Court  will  collect  the  intention  from  the 
whole  of  the  will  or  instrument  which  is  before  them. 
GoodriglU  v.  Cornish  was  the  case  of  k  will.  In  Lamb 
V.  Archer^  there  was  nothing  to  show  to  what  period 
**  the  right  heirs  of  ^.."  referred ;  besides  which,  it  ap- 
pears to  have  been,  not  a  feoffinent  to  uses,  but  an  im- 

(a)  Ex.  Dev.  Powell's  Ed.  504, 505.  Butl.  Editt  fiS2,  53S. 
Vol.  II.  T 
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1817.         mediate  and  direct  reoiTment  to  some  person  or  other  by 

that  description. 
Cholmondk- 

LEY 

V*  As  to  the  cases  mentioned  as  having  been  decided  on 

«i£i^nTi^*       the  principle  of  intention,  the  first  is  Doe  v.  Latcsoit  (a), 

where  Lord  Ellenborougk  was  of  opinion  that  the  words» 
referring  expressly  to  the  statute  of  distributions,  fixed 
the  period  at  the  death  of  the  testator. 

But,  supposing  the  fact  had  been,  that  in  this  very 
will  the  testator  had  recited  that  Joseph  Wilson  was  a 
person  who  would  take  according  to  the  statute  of  dis- 
tributions, but  that  he  meant  it  to  go  to  his  other  re- 
lations, does  it  follow  that  Lord  Ellenborougk  would 
'  then  have  been  of  the  same  opinion  ? 

In  Holl<may  v.  HoUaway  (i),  the  only  point  which  the 
Master  of  the  Rolls  decided  was,  that  the  words  must  be 
taken  in  their  natural  sense,  till  it  be  found  oat  by  the 
context  that  they  were  intended  in  sonic  other  Mray. 
The  only  question  is,  whether  there  is  not  sufiicient^ 
from  the  context,  to  show  the  intent.  JobsorCs  case  (<r) 
was  another  of  the  same  kind,  and  nobody  could  doubfc 
the  propriety  of  that  decision.  In  Pariman  v.  Pearce{d)f 
the  only  question  which  could  be  asked  was,  What  is 
there,  upon  this  particular  case,  that  obliges  the  Court 
to  defer  it  to  any  future  time?  That  case  is  also  dif- 
ferently reported  in  Finer  {e).  Doe  v.  Colyear  {/)  appeal's 
to  be  nothing  but  one  of  the  common  cases  to  which  the 
rule  in  Shelli/s  case  must  apply.  Peters  v.  Masham  (or 
Morehead)  (g),  is  thus  stated  by  Mr.  Stigden.  (See  Sag* 
den  on  Powers,  2d  edit.  p.  549. )  The  question  is  there 
represented  to  have  been  simply,  whether  the  son  had 

(a)  3  East,  278.  (e)  8  Vin.  Ab.  326. 

(b)  5  Ves.  399.  (/)  1 1  East,  5«8. 

(c)  Cro.  Eliz.  576.  fe)  Fhig.  156. 

(d)  Polra.  204. 


and  Others. 
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sufficiently  specified  the  land,  atid  the  Judges  decided  in         181?. 

£ivour  of  the  validity  of  the  appointment.  ^ 

Cholmonde- 

LEY 

We  must  next  consider,   what  are  the  authorities  v.    . 

which  show  that  the  Court  can,  in  such  a  case  as  this,     ^^VXTw. 
construe  "  heirs"  as  a  word  of  description,  and  that  we 
are  not  bound  to  take  it  in  a  strict  technical  sense.     It 
has  been  properly  admitted  that  there  are  such  cases  16 
be  found,  and  that  of  Burchett  v.  Durdant  has  been 
mentioned,  from  which  is  is  clear  that  a  limitation  to  the 
heirs  male  or  female  of  the  body  of  B,  might  receive  a 
construction  as  words  of  description.     So,  in  Darbisan 
V.  Beaumont  (a),  the  House  of  Lords  held,  there  was 
sufficient  ground  to  infer  that  the  words  were  not  to  be 
construed  in  the  common  sense  of  **  heirs ;"  but  that, 
notwithstanding  there  was  no  person  then  answering  • 
the  description  of  heirs,  they  must  be  considered  in  the 
popular  sense  of  heirs  apparent.     See  also  the  words  of 
Lord  Chief  Justice  De  Gf?-^,  in  Goodright  v.  White  {b)^ 
**  that  latterly  the   Court  was  less  strict  in  construing 
"  these  cases  than  it  had  been  two  hundred  years  ago;" 
which,  if  those   cases  that  have  been  cited  from  the 
oldest  authorities  did  apply,  would  go  very  far  to  do 
away  the  effect  of  them.     So,    Peacock  v.  Spooner{c\ 
Dajffbm  v.  Goodman  (rf),  Hodgson  v.  Bussey{e), 

There  is  another  class  of  cases,  where  the  de- 
scription of  heir  has  been  used,  but  the  party  has 
not  completely  answered  that  description.  Brown  v. 
Barkham  (/*),  was  of  this  nature,  which  was  a  case  upon 

(a)  1  Bro.  P.  C.  489.  1  P.  (/)  Pre.  Cha.  443.  461. 

W.  229.  2  Vern.  729.  Gilb.  1 16. 130. 

{b)  2  Black.  1010.  [See  Feame,  C.  R.S26.  Ist 

(c)  2  Vern.  43.  195.  ed.    Butl.  Edit.  213.] 

(d)  2  Vern.  362. 
\e)  2  Atk.  89.  92.     Bar- 
nard, 195. 
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a  devise,  and  where  the  person  who  was  decreed  to  take 
under  the  description  of  ^*  heir  male  of  the  body  of  the 
"  testator's  grandfather/'  did  not  answer  the  description 
of  heir  general.  There  is  an  exceedingly  learned  and 
able  aliment  of  Mr.  Hargravefs^  (in  his  notes  upon 
Chke  Littleton {a)i)  to  show  that  Lord  Cowper  was  mis- 
taken in  that  case;  but,  whatever  respect  is  due  to  the 
opinion  of  that  gentleman,  Lord  Cowper^s  decree  was 
affirmed  by  Lord  Hardwicke  afterwards ;  and  has  since 
received  the  sanction  of  every  Court  in  Westminster 
Hall :  for  the  same  doctrine  has  been  held  in  the  cases 
of  Wills  V.  Palmer  (6),  in  Wall  v.  Blake  (c) ;  Burtenshaw 
•V.  Weston  (rf),  and  Goodlittle  v.  Pugh  (e) ;  all  of  them 
cases  which  establish  the  same  proposition,  that,  though 
the  parties  do  not  answer  exactly  the  description  of 
heir,  yet  the  Court  may  construe  the  word,  as  every  man 
of  sense  would  do,  upon  that  which  appears  to  be  the 
intention  of  the  maker  of  the  deed.  The  case  of  WiUs 
V.  Palmer,  particularly,  was  the  case  of  a  deed  owing  its 
effect  to  the  statute  of  uses.  See  also  Seymour  v. 
Yeates  {/).  But  the  strongest  authority  upon  that  sub- 
ject is  the  opinion  of  Lord  Chief  Justice  Hale,  in  the 
case  of  Pybus  v.  Mitfbrdj  which  has  been  already  re- 
ferred to,  and  which  was  also  the  cascof  a  deed.  And 
the  Courts  have  held  very  justly  (as  I  conceive),  in  cases 
of  deeds,  owing  their  operation  to  the  statute  of  uses, 
iliat  when  we  are  considering  what  is  the  effect  of  words, 
not  of  liipitation  perhaps,  but  of  description,  there  the 
Court  will  loc^  into  the  whole  deed  to  see  what  is  the  true 
intent  of  it.     So  in  Bigden  v.  Vallier  (g).  Lord  Hard-^ 


{a)  24.  b.  n.  3. 
\b)  5  Burr.  2614.  2  Black. 
687. 

(c)  1  Stra.  41. 


(d)  Butler's  Fearne,  C.R. 
App.  Np.  1. 
{e)  Ibid.  No.  2. 
(/)  Nelson,  Ch.  Rep. 
\g)  3Atk.7S4. 
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^foicke  says,    "  Though  we  may  be  bound  by  strict  rules  1817. 

of  law,  when  we  look  at  words  of  limitation,  yet  we  must, 

for  other  purposes,  look  to  the  intent  of  parties."  holmokde- 

The  doctrine  upon  that  subject  is  also  very  ably  laid  ^j  l?!^'' 
down  in  the  argument  of  Mr.  Justice  Goulds  in  Fisher 
V-  ^igg{^)*  The  single  question  here  is,  whether  we 
may  not  apply  the  rule  to  the  description  of  the  person 
intended  to  take ;  for  here  the  words  are  not  words  of 
limitation,  but  merely  of  description.  And  I  humbly 
conceive  that,  if  this  case  was  now  before  Your  Honour 
on  a  bill  filed,  as  to  that  part  of  the  case  only.  Your 
Honour  would  be  of  ophiion  that  there  Was  sufficient  in 
the  deed  of  1781  to  construe  the  words,  "the  right 
"  heirs  of  Samuel  RolUy*  to  mean  such  as  should  be 
his  right  heirs  at  the  time  of  the  failure  .of  the  prior 
estates. 

I  ought  also  to  observe  that  this  is  in  the  nature  of  a 
testamentary  deed,  the  author  having  reserved  to  himself 
the  most  ample  powers  of  revocation.  It  is  perfectly 
clear,  that  he  means  to  limit  his  estate  for  particular 
purposes,  wishing  at  the  same  time  to  preserve  in  his 
own  power  tlie  complete  dominion  over  it. 

1 1.  We  then  come  to  the  deed  of  1 794,  which  has  been 
called  a  Deed  of  Confirmation,  as  if  it  was  nothing  but  a 
mere  deed  confirming  the  estate  of  Lord  Clinton  against 
a  particular  claim ;  but,  instead  of  that,  it  is  an  actual 
conveyance  made  by  a  person  who  had  before  him  every 
means  of  forming  a  proper  judgment  upon  the  case. 
The  circumstance  of  Lord  Clinton  being  expressly 
pointed  out  in  this  deed  as  "heir  at  law,"  ex  parte  matemdj 
of  George  Earl  of  Orford,  and  also  Baron  Clinton^  &c.  is 

(fl)  1P.W.14. 
T« 
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1817.  material,  when  we  consider  that  he  derives  faift  title 

through  Earl  George^  and  that  Earl  Geotge  might  him- 
self have  claimed  the  title  of  Baron  Clinton^  in  case  he 
v.  had  thought  proper.     His  intent  is  evident  from  this, 

^•i'a*fc?^  that  he  meant  the  Walpole  estate  to  go  to  the  descend- 
ants of  the  Walpole  ancestors,  together  with  the  title  of 
Orfordy  but  that  the  Clinton  estate  should  go  to  the 
Clinton  family,  which  must  be  deprived  of  it  unless  this 
construction  succeeds. 

The  deed  proceeds  to  deduce  by  recitals  the  pedigree 
of  Earl '  George^  in  such  a  way  as  shows  that  Earl  Ho^ 
race  must  have  been  perfectly  well  acquainted  that  Earl 
George  was  the  heir  at  law  of  Samuel  RoUe. 

Then,  what  were  those  uses  of  the  deed  of  1792  to 

which  the  estate  is  conveyed  by  this  deed  of  1 794  ?  Some 

of  them  are  to  be  immediately  put  in  esse ;  as,  for  in- 

)  stance,  the  raising  the  sum  of  ^34,000.  Therefore  what 

they  contend  is  this,  that  though  Lord  Orford  having  the 
whole  of  the  facts  of  the  case  before  him,  thought  proper 
not  merely  to  make  a  deed  of  confirmation,  limiting  it 
to  that  particular  objection  (which  he  might  have  done), 
but  to  make  an  absolute  conveyance  to  the  uses  of  this 
settlement,  yet  that  his  intent  was  merely  to  remove  one 
doubt ;  and  that  if  he  had  known  there  were  two  doubts, 
he  would  not  have  confirmed  it.  Now  this  must  be  con- 
.sidered  exactly  in  the  same  way  as  a  common  con- 
veyance, owing  its  effect  to  the  statute  of  uses;  and, 
being  a  general  deed  of  conveyance,  it  must  be  con- 
sidered as  deeds  of  that  description  are  considered; — 
the  fact,  that  it  is  an  equitable  estate,  will  not  induce 
this  Court  to  put  a  different  construction  upon  it. 

But  then  they  say,  that  it  must  be  viewed  as  being 
made  under  a  mistake,  and  that  Lord  Orford  must  be 
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eon&idered  as  a  person  ignorant  of  his  rights.     But  it  is       ,  1^^2* 

dear,  that  the  deed  laid  before  him  every  fact  which 

could  have  enabled  him  to  form  a  correct  judgment  of 

Bis  rights ;  and  can  it  be  said,  because  he,  has  applied  v 

himself  only  to  the  removal  of  a  particular  doubt,  that    amf  n*K«^ 

he  would  not  have  removed  another  if  it  had  been  set 

before  him  ? 

But  do  they  prove  that  Lord  Orford  laboured  under 
s  mistake?  They  prove,  certainly,  that  he  was  ac- 
quainted with  one  doubt;  but  they  do  not  negative  the 
fact  of  his  being  acquainted  with  another;  and  the  Court 
will  not  presume  that  Ke  was  not  acquainted  with  it ; 
but,  suppose  it  would,  still  the  Court  must  ask  itself  this 
question  :  If  Horace  Earl  o(  Orford  had  been  acquainted 
with  this  second  doubt,  would  he  have  refused  to  exe- 
cute  this  deed  ?  I  conceive  the  Court  cannot  come  to 
any  conclusion  of  that  kind  ;  and  I  think  there  are  cases 
showing  very  strongly  what  is  the  opinion  of  the  Court 
under  similar  circumstances. 

In  Smiik  v.  Maitland  (^ ),  the  question  was,  whether 
there  was  sufficient  to  be  found  upon  the  will  to  satisfy 
Ae  Court  that,  if  the  testatrix  had  known  of  the  power, 
she  would  have  done  otherwise?  The  Court  sayi  we 
cannot  conjecture  what  she  would  hitve  done;  so  I  say, 
here,  we  cannot  take  it  for  granted  that  Earl  Horace 
did  not  know  of  the  second  objection.  Your  Honour 
is  asked  to  presume  that,  if  he  had  knoWn  of  this  ob- 
jection, he  would  not  have  confirmed  it  as  he  did  the 
first,  because  he  took  the  opinion  of  two  counsel,  who 
told  him  that  the  first  was  not  a  valid  objection.  But 
his  reason  for  confirming  it  is,  not  that  he  took  the  opi- 
nion of  counsel,  but  that,  whatever  doubts  there  might 

(a)  1  Vc5.  jun.  362. 
T4 
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1817.  be,  he  wished  to  give  effect  to  the  intention  of  his  axH 

cestor.     There  is  another  case  upon  a  deed,  Doran  ▼• 

Itoss(a\    where,  though   the   Court  had  very  little 

o.  doubt  that  there  had  been  a  mistake,  yet,  having  no- 

^?'^^7^*'      thini?  to  correct  it  by,  they  refused  to  do  it     So  Burt 
and  Others.  *  ,_,,..  ^^       ^ 

V.  Barlam{b). 

Mr.  Sugden  has  quoted  a  great  number  of  cases  upon 
this  subject  to  establish  a  proposition,  which  I  do  not 
mean  to  controvert ;  that,  where  a  "person  has  executed 
a  deed  under  clear  and  apparent  mistake,  the  Court 
will  correct  it.  Such  are  Lansdaam  v.  Ijansd(nm{c)j 
and  Bingham  v.  Bingham{d).  Pusey  v.  Desbowoerie{e)9 
and  Cocking  v.  Pratt(f\  were  cases  of  gross  fraud 
practised  upon  the  parties. 

III.  Next  as  to  the  length  of  time.  The  PlaintiflBs 
upon  the  record  are  hordCAolnumdeley  and  Mrs.2>am^, 
but  it  is  expressly  stated  that  Lord  Chalmondeley  has  no 
interest  except  by  some  sort  of  arrangement  with 
Mrs.  Darner.  ^  Now  it  is  perfectly  clear  that  a  devisee 
cannot  bring  a  writ  of  right :  the  only  remedy  Mrs. 
Darner  could  have,  would  be  by  ejectment;  and  if  that 
|s  not  brought  u\  twenty  years,  there  is  completdy  an 
end  of  it.    * 

Then  will  a  Codrt  of  Equity  interfere  ?  The  opinion 
of  Your  Honour  in  Beckford  v.  Wade  (g),  is  decisive  on 
that  subject— and  see  Bonny  v.  Bidgard  (A).  This  is  not 
a  case  of  fraud-— it  is  the  case  of  a  person  who  has  been 
in  adverse  possession,  he  and  his  ancestors,  upwards 


(fl)  1  Ves.  juD.  57.  {e)  3  P.  W.  321. 

{b)  3  Bro.  C.  C.  -^1.  (/)  1  Ves.  400. 

(c)  Mos.  364.  (g)  17  Ves.  87. 

(d)  1  Ves.  126.  ~  (A)  4  Bro.  138.  1  Cox.  145. 
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of  twenty  years.    Lord  GrenoiUey.  Bbfth  (a)»  was  not         1817. 
a  case  of  adverse  possession.     It  was  there  held  that 
there  could  not  be  an  equitable  disseisin ;  but  no  person 
thought  of  arguing  that  an  adverse  possession  of  twenty  v. 

years  is  not  to  be  regarded  in  equi^  in  the  same  man-  .iS'ivISIl 
ner  as  it  is  at  law.  In  Bond  v.  Hopkins  (b)^  Lord 
BedesdaUf  after  first  observing  that  the  statute  of  limi- 
tations does  not  expressly  apply  to  proceedings  in  equity, 
but  that  proceedings  in  equity  have  been  always  con- 
sidered as  affected  by  it,  says  what,  I  conceive,  amounts 
to  a  direct  authority  that  a  Court  of  Equity,  in  analogy 
to  Courts  of  Law,  will  apply  the  statute  of  limitations  to 
cases  of  adverse  possession.* 

But  then  it  is  said,  that  this  is  not  a  case  of  adverse 
possession,  for  that  here  was  a  mortgage,  in  conse- 
quence of  which  we  were  only  tenants  at  will  to  the 
mortgagee,  and  the  other  party  was  always  entitled  to 
redeem.  Now,  supposing  this  had  been  a  mere  mort- 
gage term,  would  a  Court  of  Equity  have  done  more  than 
remove  the  term  out  of  the  way?  Would  it  have 
gone  on  to  declare  that  the  possession  shall  not  be  a 
bar?  In  order  to  support  this  doctrine,  they  must 
maintain  that,  in  all  cases  of  terms  fiv*  years,  length  of 
time  can  be  no  bar,  and  thus  the  statute  will  be  ren- 
dered perfectly  nugatory.  But  the  fidlacy  of  the  rea- 
soning is  obvious.  When  a  party  has  taken  possession 
of  the  estate,  and  paid  the  interest  to  the  mortgagee^  he 
has  made  the  estate  to  all  intents  and  purposes  his  own 
both  at  law  and  in  equity,  unless  the  other  party  comes 
forward  within  the  twenty  years  appointed  by  the  sta- 
tute of  limitations,  to  claim  his  rights.  Why  does  the 
Court  appoint  any  rule  of  limitation  nt  all  ?    That  a 


(a)  16  Ves^  224.  (i)  I  Scho.  &  Lef.  428. 
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1817.         man  may  not  be  allowed  to  take  advantage  of  his  own 
laches.   Why  does  a  Court  of  Equity  say,  we  will  adopt 
LKY       "  ^®  statute  of  limitations  as  our  rule  ?     Because  no 
V.  other  rule  can  be  found  to  answer  the  principle   of 

^Otwl     analogy.     The  rule  of  limitation  must  always  be  a  rule 
of  positive  direction.      The  Legislature,  in  case  they 
had  thought  proper,  might  have  made  the  rule  thirty  or 
fifty  years,  but  they  have  made  it  twenty  years ;  and 
why  18  a  Court  of  Equity  to  judge  differently  from  the 
legislature,  and  to  adopt  any  other  rule?     Then   it 
comes  to  this;  whether,  in  any  case  where  there  is 
a  mortgage  existing  upon  the   estate,  the  statute   of 
limitations,  or  the  analogy  which  the  Court  of  Equity 
borrows  from  the  Courts  of  Law,  must  not  be  applied  ? 
The  mortgagor  has  only  an  equitable  interest,  which 
the  mortgagee  has  a  right  to  demand  from  him ;  there- 
fore, they  say,  the  tenant  in  possession  of  the  estate  is 
to  be  considered  as  tenant  at  will  to  the  mortgagee.     Is 
there  such  a  doctrine  in  our  books?     Is  there  any  case 
to  be  found,  in  which,  when  a  Court  of  Equity  has 
removed  out  of  the  way  an  outstandin^ir  term,  by  order- 
ing a  party  not  to  set  it  up,  the  Coort  has,  nevertheless, 
out  of  its  mere  good  will  and  pleasure^  said,  the  party 
in  poMession  shall  not  set  up  the  statute  of  limitations, 
but  the  other  party  may,  if  he  please,  take  thirty  years, 
or  fifty  years,  or  any  other  given  period,  as  the  limi- 
tation of  his  proceeding? 

.  The  cases  which  have  been  cited  upon  this  subject  do 
not  apply.  Lord  Pomfret  v.  Lord  Windsor  {a)  was  an 
equitable  charge  for  a  sum  of  money  which  they  said 
had  not  been  paid  for  twenty-seven  years.  The  party 
had  a  right  to  ask^  has  it  or  not  been  paid  ?  Th^re  is 
no  statute  of  limitations  to  a  bond  ;  there  is  no  statute 

(fl)  2  Vc8.  483. 
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of  limitaticMis  to  a  charge  upon  an  estate :  the  single         L^^X' 
question  was,  under  what  circumaitances  will  the  Court 
presume  payment?     Payment  might  have  been  pre- 
sumed from  length  of  time;  but  they  could  only  set  it  v* 
up  as  matter  of  presumption,  and  it  must  be  tried  as  a        I'odbm 
question  of  fact,  just  as  in  the  case  of  a  bond.     In  Hot" 
mood  V.  Oglander  (a),  the  Court  only   removed  a  dif- 
ficulty as  to  the  trial  at  law  upon  the  express  ground 
that  thirty-two  years  is  no  bar  in  case  of  non-payment 
of  rent.    Keane  v.  Deardon  (6)  only  proves  that,  as 
loog  as  the  cestui  que  trust  continues  in  possession  of  an 
estate,  his  possession  is  the  possession  of  the  trustees ; 
and  it  would  be  very  strange  if  any  other  rule  could  be^ 
adopted,  for  otherwise  a  cestui  que  trusty  if  he  continued 
in  possession  twenty  years,  might  make  the  estate  his 
own.     The  two  rights  are  completely  distinct,  and  the 
possession  of  one  is  the  possession  of  the  other.     But 
can  any  person  doubt  that  Lord  Clinton^s  possession 
firom  the  death  of  George  Earl  of  Orfard  was  completely 
adverse  to  the  other  party?     Willis  v.  ShorraU  (c)  was 
a  caie  where  a  testator  gave  a  power  to  raise  a  term, 
and  by  means  of  that  term  to  raise  a  sum  of  money ; 
and  he  charged   the  estate  with  the  payment  of  that 
sum  of  money.     The  party  in  possession  designedly 
levied  a  fine,  and  Lord  Hardmcke  said,  if  this  had  been 
a  mere  equitable  charge,  it  would  have  been  barred, 
but  the  power  was  not  barred :  it  was  a  case  of  justice 
in  which   the   Court  ought  to  interfere.     What  was 
that,  but  saying,  you  have  done  an  act,  by  levying  a 
fine,  which  has  deprived   the  party  of  his  immediate 
remedy ;  but  they  still  have  another  legal  remedy,  and, 
having  that,  the  trustee  shall  make  use  of  it  for  their 
benefit.     So  in  this  case,  I  am  perfectly  ready  to  admit, 

{a)  6  Ves.  I99.  223.  (c)  1  Atk.  474. 
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for  the  sake  of  argument,  that  the  circumstance  of 
Mrs.  Damer^s  being  barred  from  bringing  an  ejectmenty 
would  not  deprive  her  of  the  power  of  bringing  a  writ  of 
right;  but,  as  devisee,  she  cannot  bring  a  writ  of  right* 
If  she  had  had  two  remedies,  (which  she  has  not,)  and 
only  one  was  barred,  then  would  this  case  be  analogous 
to  WiUis  V.  Shorrall.  In  Haoenden  v.  Lord  Annesley  (a), 
if  we  look  a  little  further  than  to  the  passage  that  has 
been  cited,  we  shall  find  that  Lord  RedesdaU^s  (pinion, 
in  fact,  was,  that,  even  in  case  of  fraud,  t^e  parties  ought 
still  to  come  within  the  twenty  years.  There  is  no  pre- 
tence to  say,  this  was  a  case  of  fraud :  it  is  not  attempted 
to  be  put  upon  that  ground ;  but,  simply,  that  Lord 
Orfard  was  ignorant  of  his  right  It  is  their  business  to 
make  out  that  he  was  ignorant  of  his  right ;  and  this 
they  have  not  done. 


Heald. 
L  The  questions  to  be  considered  on  the  deed  of  1 78 1 
are,  first,  whether  the  intention  we  contend  for  can  be 
made  out;  and  secondly,  whether  the  Court  will  con- 
strue the  deed  according  to  that  intention  ? 

In  looking  at  the  deed  of  1781,  I  submit,  that  no 
person,  even  without  the  benefit  of  a  lawyer's  education, 
could  have  doubted  what  was  the  intention  of  George 
Lord  Orfard.  It  is  not  usual  for  a  party  to  a  deed  to 
describe  himself  by  his  pedigree.  It  is  still  less  usual 
or  customary  that  any  person  stating  his  pedigree  should 
describe  it  ex  parte  maiemd.  There  must  have  been 
some  motive  for  such  a  peculiarity,  in  this  instance; 
and,  taking  it  for  granted  that  Lord  Orfard  must  have 
bad  some  motive,  one  is  not  surprised  afterwards  to  find 
a  recital  so  clearly  worded  as  that  in  the  deed  of  1781.^ 


{a)  2  Scbo.  Sc  Lef.  6S3. 
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•*  Whereas,"  (for  so  he  says  in  substance,)  *'  I  have  by         1817. 

^  Tirtae  of  these  recoveries  obtained  an  estate  in  fee 

**  #faich  would  otherwise  have  descended  to  my  heirs  ex 

^  parte  matemAy  I  am  desirous  that  the  same  should  con-  o. 

**  tinue  and  remain  in  the  family  and  blood  of  Samuel        }^^JS?^ 

^  BoUe/*  Now  if  any  one  were  told  that  he  had  afterwards 

limited  that  estate  in  a  clear,  plain  way,  so  as  to  descend 

lo  the  heirs  ex  parte  matemd,  would  he  not  say  that  the 

deed  wasfoundedin  mistake?  That  the  framer  of  the  deed 

had  not  carried  into  effect  the  intention  of  the  settlor  ? 

Then,  if  the  intention  of  George  Lord  Orfard  to  settle 
this  estate  in  the  family  and  blood  of  the  Rolles  is  per- 
fectly clear  upon  the  face  of  the  deed,  I  would  ask,    " 
whether,  independently  of  any  rule  of  law,  it  is  to  be 
considered  that  he  has  so  done  ?    At  the  date  of  the 
deed,  George  Lord  Orford  was  seised  in  fee  of  this  estate. 
It  is  impossible  to  suppose  that  a  man  seised  in  fee- 
simple,  would,  without  cause,  wish  to  convert  that  fee- 
simple  into  an  estate  tail.    It  is  equally  impossible  to  take 
ibr  granted,  that,  being  seised  in  fee,  he  would  execute 
a  deed  of  this  solemnity,  and  take  so  nmch  pains  in  re- 
citing the  instruments  by  which  he  acquired  the  property, 
for  the  mere  purpose  of  doing  that  which  he  might  have 
done  without  a  deed.    There  was  no  necessity  for  his 
making  a  deed  to  create  a  power  of  appointment,  any 
more  than  to  create  an  estate  tail.     He  must  then  have 
had  some  other  motive ;  but  it  is  not  too  much  to  say, 
that,  unless  our  construction  of  the  deed  is  a  correct 
one,  he  meant  what  must  be  considered  as  a  perfect 
nulli^. — Then  is  the  intention  for  which  we  contend 
such  as  the  Court  can  carry  into  eiiect  ?    Or  will  the . 
Court  rather  say  that  it  is  repugnant  to  some  rule  of 
law — that  there  is  some  settled  rule  of  law  which  pre- 
vents the  Court  from  construing  the  deed  according  to 
the  clear  apparent  intenticm?    It  must  be  admitted  om 
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all  sides^  that,  in  die  exposition  of  deeds,  the  intention 
of  the  framer  himself  ia  to  be  regarded,  unless  the  ap- 
parent intention  militates  against  some  rule  of  lav.  And 
we  say,  there  is  no  rule  of  law  militating  against  our 
ocmstruction. 

I  find  that  in  not  one  of  the  cases  which  hare  been 
referred  to^  as  far  as  I  can  judge,  is  there  any  rule  laid 
down  which  can  be  said  to  have  such  an  efiect.  In  the 
case  oi  Fenadck  v.  Mitforth,  the  ultimate  limitation  was 
to  his  own  right  heirs,  not  to  the  right  heirs  of  another 
person,  not  being  the  ancestor  to  whom  any  particular 
estate  bad  been  limited,  as  in  our  case.  Then  agaiii, 
in  Pybus  ▼.  Mitford^  (which,  I  confess,  if  Mr.  Sagden 
bad  not  cited  it  on  behalf  of  the  Plaintiff,  I  should  have 
adduced  on  behalf  of  the  Defendants,)  Lord  Hale  cited 
a  case,  where  a  son  of  the  Testator's  brother  was  ad- 
mitted to  take  under  a  devise  to  the  Testator's  heir 
mal^  though  he  left  three  daughters,  because  of  the 
manifest  intention  of  the  Testator.  And  in  Beaumont 
T.  Yates  (a),  the  son  of  a  second  marriage  took  under 
the  limitation  to  heirs  male  by  a  second  wife,  though 
there  was  issue  by  the  first  marriage,  the  settlement 
being  apparently  made  as  a  provision  for  the  children 
of  the  second  marriage. 

There  is  a  case  (LitL  sect.  354.),  which  they  omitted 
to  state  on  the  other  side,  although  they  expressly  re* 
ferred  to  that  which  immediately  precedes  it,  and  there- 
fore the  omission  must  have  been  intentional.  '*  Also 
<'  if  a  feofiinent  be  made  upon  condition  that  if  the 
^  feofiee  shall  re-enfeofi^many  men  to  have  and  to  hold 
'*  to  them  and  to  their  heirs  for  ever,  and  all  they 
^  which  ought  to  have  estate  die  before  any  estate  made 


(a)l  Ch.Ca.145. 
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<<  to  them,  then  ought  the  feoffee  to  make  estate  to  the         1^817. 
**  heir  of  him  which  survives  of  them  to  have  and  to       ^^V^^ 
«  hold  to  him  and  to  the  heirs  of  him  which  surviveth.'*  Cholmomdi- 

LET 
O. 

Jobson^s  case  is  another  which  I  also  consider  a  Clihton 
strong  authority  for  us.  In  that  case,  it  is  evident,  that 
the  Testator  could  not  intend  his  brother's  daughter 
should  have  the  land,  at  the  time  he  made  his  will, 
because  she  did  not  answer  the  description  given  by  his 
will,  and  therefore  was  not  within  his  intention. 

In  Doe  V.  Maxey,  the  limitation  was  to  the  Testator's 
own  right  heirs,  which  I  conceive  to  be  a  material  di»-' 
tinction  from  the  present  case.  But,  notwithstanding, 
the  Judges  in  that  case  in  giving  their  decision,  unani- 
mously referred  to  the  intention.  Cokon  v.  Colson  and 
Hodgson  V.  Ambrose,  are  cases  which,  if  Your  Honour 
shall  think  the  rule  in  SkeUi/s  case  has  nothing  to  do 
with  this,  are  wholly  out  of  the  question. 

Doe  V.  Lawson,  and  Hollowing  v.  HoUcmay,  were  both 
cases  of  intention :  the  first  was  a  mere  point  of  con- 
struction, whether,  by  the  next  of  kin,  were  meant 
those  who  were  next  of  kin  at  the  time  of  the  Testator's 
death,  or  at  any  other  time.  In  the  other  case,  Lord 
Alvanley  says,  ^^  Unquestionably,  it  is  competent  to  a 
**  Testator,  if  he  thinks  fit,  to  limit  any  interest  to  such 
<<  persons  as  shall,  at  a  particular  time  named  by  him, 
*'  sustain  a  particular  character ;"  and  then  he  proceeds 
to  argue  what  was  the  Testator's  intention.  Most  of 
the  other  cases  which  have  been  cited,  appear  to  me  in 
the  same  light ;  as  White  ▼.  White,  Goodright  v.  Wellsj  8lc 

It  is  for  them  to  show  what  is  the  rule  which  they 
consider  as  so  inflexible;  and  it  is  for  us  only  to  point 
out  the  clear  manifest  intention. 
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1817.  IL  On  the  second  qaestion, — the  deed  of  17^  is  as 

^^^^"^       particular  in  its  frame  as  the  deed  of  1781 :  there  is  no- 
*^"^LEi?r^^"  thing  omitted  in  it  that  is  at  all  calculated  to  show  the 
V.  intention  of  the  parties;    although,    by  some  words 

Cliktoh  introduced  at  the  end,  a  different  construction  has  been 
attempted  to  be  put  upon  it,  from  what  I  conceive  to 
be  the  plain  purport  of  the  deed,  taking  it  from  the 
contents  and  looking  at  it  in  all  its  parts.  But  they 
say,  it  is  evident  that  Horace  Lord  Orford  did  not 
intend,  from  himself,  to  give  to  Lord  Clinton  his  estates ; 
that,  on  the  contrary,  he-  intended  to  take  them  to 
himself,  if  he  could  properly  do  so;  but  that,  being  in 
the  dark,  as  to  the  effect  of  the  ultimate  limitation  in 
the  deed  of  1781,  and  not  knowing  that  he  could  ac- 
quire hiff  end  in  any  other  manner  but  by  the  deed  of 
1785,  as  a  revocation  deed,  he,  with  his  mind  in- 
tent upon  that,  and  that  only,  conceiving  he  had  no 
title  to  the  property,  gave  up,  in  fact,  nothing,  but 
merely  executed  this  deed  to  comply  with  the  iKdsh  of 
Lord  Clinton.  Now,  I  submit  that,  upon  the  face  of 
the  deed  itself,  it  is  quite  dear  that  this  was  not  the 
view  of  Horace  Lord  Orfbrd.  It  is  quite  clear,  he  was 
apprised  that  doubts  existed  as  to  the  efiect  of  the 
deed  of  1785.  We  must  take  for  granted  that  those 
doubts  did  exist,  for  it  is  so  recited.  Besides,  Earl 
George  had,  by  the  deed  of  1781,  resenred  to  himself  a 
power  of  appointment.  He  meant  thereby  to  say, 
although  my  present  intention  is,  that  this  property 
should  go  in  the  family  and  blood  of  the  BoUeSy  yet  I 
may  change  it,  and  therefore  I  will  reserve  to  myself  a 
power,  either  by  deed,  or  by  my  last  will,  to  alter  the 
whole  of  these  uses.  Earl  Horace  knew  therefore  that 
Earl  George  had  not,  in  1781,  made  up  his  mind,  that 
theae  estates  should,  merely  in  default  of  his  own  issue, 
go  to  the  fiunily  and  blood  of  the  BoUesp  at  all  events, 
but  that  he  had  reserved  to  himself  a  power  of  appdnt- 
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ment.     What  more  natural  than  for  thi3  nobleman,  in  ^^^T* 

1794,  to  say,  Do  not  call  upon  me  to  confirm  an  act  of 
George  Lord  Orford^  unless  I  know  that  George  Lord 
Orford  died  with  the  intention  that  you  should  take  v. 

this  estate;  for  I  do  know  that  in  1781,  it  was  not  his  ^^o  I^^ 
positive  intention  that  you  should  do  so. — He  reserved 
to  himself  a  power  of  appointment  over  the  estate,  and 
iff  therefore,  I  should  be  advised  by  counsel  that  George 
Lord  Orford  did  exercise  that  appointment,  what  right 
have  you  to  call  upon  me  to  carry  into  effect  his  sup- 
posed intentions  ?  I  submit  that  Earl  Horace^  if  he 
was  at  all  actuated  by  notions  of  this  description, 
would,  of  course,  pursue  the  plan  that  it  is  stated  he 
did  pursue.  He  would  consult  Counsel  with  respect  to 
the  effect  of  that  deed — ^he  would  ascertain  whether 
Earl  George  had  or  had  not  revoked  the  deed.  How 
then  does  it  follow  that,  because  these  doubts  and  diffi- 
culties are  recited  in  the  deed,  for  the  purpose  of  ac- 
counting for  it,  as  it  were,  that  all  the  Counsel  for  the 
Plaintiffs  contend  that  Earl  Horace  was  ignorant  of 
this  question,  which  his  quick-sighted  successors  have 
discovered  ?  You  cannot  collect  that  from  the  recital ; 
for  Earl  Horace  might  say,  I  know  the  intention  of  my 
nephew — I  know  it  was  his  intention,  in  1781,  that 
you  should  take  this  estate — but  how  do  I  know  that 
he  died  with  that  intention  ? 

But  they  say  that  Earl  Horace  was  ignorant  of 
the  effect  of  the  deed  of  1781.  Now,  I  do  not  ap- 
prehend  that  the  Court  will  indulge  a  conjecture 
upon  that.  It  may  be  that'  he  was  ignorant  of  the 
ultimate  limition;  but  can  no  other  motive  be  at- 
tributed to  him  ?  If  he  had  said,  "  I  am  willing 
"  to  carry  into  effect  ray  nephew's  intention,  but  I 
**  want  to  know  what  that  intention  is ;" — then  he 
would  have  taken  the  course  he  did;  but  if  he  had  saM, 
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1817.         ^^  I  am  determined  to  defeat  my  nephew's  inteotion,'' 
then  he  would  have  looked  into  this  deed  of  1781,  and 
ascertained  whether  that  deed  was  a  legal  and  valid 
v»  deed,  as  against  himself;  and  his  omission  to  do  that, 

S^/?  k^^  must  necessarily  lead  one  into  a  belief,  that  be  knew  of 
the  effect  of  that  limitation.  Is  the  Court,  therefore^ 
upon  that  mere  conjecture,  to  take  for  granted  that 
Horace  Lord  Orford  was  ignorant  of  the  effect  of  that 
limitation  ?  Suppose  he  were ;  then  they  say  that  this 
Court  would  rectify  the  deed  upon  the  score  of  a  mis- 
take in  Horace  Lord  Orford.  Now,  how  is  the  Court 
to  rectify  deeds?  Did  any  person  ever  hear  of  the 
Court  rectifying  a  deed,  upon  a  bill,  which  does  not 
state  one  word  in  it  concerning  that  deed,  and  prays  no 
such  relief? 

But  is  it  customary  for  the  Court  to  rectify  a  deed 
upon  conjecture?  Is  it  enough  for  them  to  say, 
**  Horace  Lord  Orford  laboured  under  a  mistake?^ 
Where  is  the  evidence  of  his  labouring  under  a  mbtake? 

I  am  not  quite  disposed  to  acquiesce  in  the  opinion 
of  the  Court  being  willing  to  correct  deeds,  where  the 
only  groimd  for  calling  upon  the  Court  is  mistake; 
and  I  very  much  doubt,  if  the  case  was  strong  enough 
to  make  out  that  Horace  Lord  Oiford  did  labour  under 
the  mistake  which  the  Plaintiff's  Counsel  contend  that 
he  did,  and  if  the  bill  were  for  that  purpose,  whethef 
the  Court  would  rectify  it.  The  case  of  Bingkam  v. 
Bingham  vfBs  somewhat  singular  in  its  circumstances; 
and,  although  cited  as  the  strongest  case  on  the  sub- 
ject, does  not  appear  to  me  to  make  out  the  point;  but 
all  the  other  cases  fall  far  short  of  it,  being  upon  firaud 
or  misrepresentation.  And  see  Myddleton  v.  Lord 
Kenjfon  (a),  Putten  v.  Ready  (i). 

(a)  -2  Vtf.  jun.  S9h  {h)  S  Atk.  591. 
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In  this  case,  there  was  no  mis-statement — nothing 
was  concealed — the  deed  was  recited  at  length — the 
parties  consulted  their  own  lawyers,  Horace  Lord 
Orford  was  apprised  of  the  intention  of  his  nephew, 
and  he  says,  nevertheless,  *^  I  entertained  a  doubt,  but, 
^^  that  being  cleared  up,  I  now  come  to  convey,  according 
**  to  your  request,  all  the  estate  and  interest  I  have  in 
••  this  property."  But  then  it  is  said,  if  Horace  Lord 
Orford  knew  of  the  eflFect  of  the  deed  of  1781,  and  that 
Lord  Clinton  was  not  entitled,  by  virtue  of  that  deed» 
to  this  estate,  still  he  took  care  to  guard  himself,  so  as 
to  be  able,  at  any  time,  to  claim  back  these  estates;  and 
this  they  endeavour  to  make  out  by  reading  the  last 
words  in  this  deed,  wherein  the  estates  are  conveyed  to 
the  trustees  of  the  settlement  of  1 792,  "  upon  such  and 
**  so  many  of  the  uses,  &c.  as  are  now  existing  unde- 
^*  termined  or  capable  of  taking  effect  in  the  same 
^  manner  as  if  the  said  indenture  of  the  6th  of  June^ 
^*  1785,  had  not  been  made,  and  to  and  for  no  other 
**  intent  or  purpose  whatsoever."  Horace  Lord  Orford^ 
say  they,  only  meant  to  put  you  into  precisely  the  same 
situation  as  if  the  deed  of  1785  had  not  been  executed, 
and  guarded  himself  from  giving  you  a  larger  estate 
than  you  had  under  the  deed  of  1781. 


1817. 

CUOLMONDS- 
LEY 

Clintok 
and  Others. 


Then,  if  they  had  filed  a  bill,  claiming  under  the 
deed  of  1781,  supposing  the  legal  estate  to  be  outstand- 
ing, and  that  they  had  a  mere  equitable  interest,  we 
should  say,  you  who  come  into  a  Court  of  Equity, 
must  come  with,  what  a  Court  of  Equity  calls,  clean 
hands.  A  Court  of  Equity  will  not  suffer  you  to  keep 
back  the  information  you  have,  and  to  execute  a  deed 
which,  upon  the  face  of  it,  would  defraud  every  person 
who  had  any  thing  to  do  witli  the  property.  You, 
Horace  Lord  Orford^  have,  under  your  hand  and  seal, 
represented'  yourself  to  have  known  that  this  property 

U2 
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LEY 
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1817.  descended  to  Lord  Clinton  according  to  the  intention 

of  George  Lord  Orford — whether  George  Lord  Orford 

did  so  intend  or  not — is  another  question ;  but  you  have 

V.  yourself,  in  that  deed  of  1794,  represented  George  Lord 

^^n  fci^''  ^fo^^  *^  ^^^®  ^^^^  ®^  intention,  and  that  the  estates 
had  vested  in  Lord  Clinton  in  consequence  of  sucK 
intention.  You  have  done  much  more,  for  you  have 
been  apprised,  and  stated  yourself  to  be  apprised,  of 
two  deeds  which  were  executed  in  the  year  1792,  imme- 
diately after  the  death  of  George  Lord  Chfordj  whereby 
these  estates  had  been  conveyed  and  settled ;  and,  by 
attempting  to  confirm  those  deeds,  if  you  have  any 
reservation  of  the  kind  imputed  to  you,  you  have  in- 
duced parties  to  advance  money  upon  hollow  security, 
and  have  yourself  led  them  into  it. 

The  deeds  contained  powers  of  great  extent;  powers 
to  grant  leases  upon  lives  for  fines;  powers  to  open 
mines;  power  to  raise  money  upon  mortgage;  powers 
to  sell,  for  raising  portions  and  a  jointure  for  Lady 
Clinton.  The  persons  who  advanced  their  money  upon 
such  provisions  would  have  reason  to  complain  if  Lord 
Orford  came  to  set  aside  that  deed.  How  could  Lord 
Orford  or  Mrs.  Darner  come  here. and  ask  to  have  this 
deed  set  aside,  without  making  any  one  of  these  parties 
a  recompense?  Is  the  framer  of  that  deed,  M'ho  has 
confirmed  the  settlement  of  179^9  to  set  it  aside,  with- 
out making  good  the  money  advsAiced  ?  I  submit  that 
Horace  Lord  Orford^  having  executed  this  deed,  could 
not,  himself,  come  into  a  Court  of  Equity,  years  after- 
wards, to  set  it  aside,  but  that  the  Court  would  have 
said,  as  Lord  Thurlaw  did,  We  cannot  help  such  mis- 
take and  misapprehension— the  titles  of  people  cannot 
be  rendered  so  insecure.  You  did,  in  a  solemn  manner, 
with  every  instrument  before  you,  ratify  and  confirm, 
what  you  conceived  to  be  the  intention  of  George  Liord 
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Orford ;  persons  have  advanced  money  upon  that  secu- 
rity ;  and,  if  we  allow  them  afterwards  to  come  and  set 
aside  the  deed,  we  are  rendering  the  property  of  indi- 
viduals insecure.  I  think,  therefore,  it  is  important,  it 
should  not  be  understood,  that  this  Court  has  rectified 
deeds  on  a  mistake  only;  for  all  these  observations 
would  apply  particularly  to  a  suit  instituted  on  the 
ground  of  mistake. 


1817. 
Cholmonds- 

LEY  * 

V. 

Clinton 
and  Others. 


Now,  if  these  arguments  were  worth  any  thing  in  the 
year  1795,  they   cannot  be  weakened  when  we  con- 
sider that  Horace  Lord  Orford  acted  under  this  mis- 
take (if  it  is  to  be  called  so),   and  acquiesced  in  it ;  that 
he  did  nothing  to  vary  the  deed  of  1794,  so  long  as  he 
lived ;  that  he  did  not  leave  behind  the  smallest  reason 
for  any  person,  who  succeeded  him,  to  suppose,  that  he 
was  dissatisfied ;  that,  accordingly,  we  find  Lord  Clin- 
ton has  quietly  enjoyed  this  property  from  the  year 
1791;  raising  ji^44,000  upon  the  security  of  it;  granting 
leases,  by  virtue  of  this  deed,  upon  fines  to  an  enormous 
amount;  exercising  every  act  of  ownership  for  the  space  . 
of  twenty  years;  involving  persons  so  numerous,  and 
having  such  vast  interests,  that  the  Court  cannot  see  in 
this  suit,  to  what  extent  it  may  go.     Then,  when  all 
these  facts  are  coupled  together,  and  when  this  deed 
of    1794    is  not   attacked  till  the  end  of  twenty-one 
years,  they  think  their  cases  strong  enough  to  come 
into  this  Court,  and  say,  It  shall  all  go  for  nothing— 
We  might,  at  any  part  of  this  period,  have  made  out 
a  strong  case  of  mistake,  and  have  come  and  set  aside 
this  deed. — There  was  no  disability  upon  any  of  us  for 
any  part  of  that  time ; — yet,  as  if  it  were  for  the  purpose 
of  involving  this  property  to  the  greatest  possible  extent, 
we  will  not  come  till  the  end  of  twenty-one  years,  and 
then  we  will  come,  and  urge  our  complaint,  upon  a 
ground,  which,  if  there  is  any  thing  in  it,  would  as 

U3 
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1817.  much  induce  the  Court  to  interfere  at  the  end  of  two 

hundred  years  as  of  twenty, — that,  inasmuch  as  the  pro- 
perty is  in  the  mortgage,  and  the  mortgagee  is  willing  to 

V.  be  redeemed,  the  property  is  ours. 

Clinton 

and  Others.         ^  ,         ^  ^t^     .  ,, 

Can  any  person  suppose  that  a  Court  of  Equity  could 

listen  to  such  claims  as  these  ? — that  this  Court,  which 
has  so  often  refused  to  interfere  because  parties  have 
slept  upon  their  rights,  should  adopt  such  a  line  of 
conduct  as  to  say,  you  may  come  at  the  end  of  an  hun- 
dred years,  because  you  were  originally  the  mortgagee, 
when  other  persons  have  sustained  the  characters  of 
mortgagor  and  mortgagee  in  the  interval  ?  Would  any 
man,  having  seen  that  another  has  advanced  money, 
and  received  his  interest  from  time  to  time  from  A,  JB., 
having  seen  A.  B,  execute  all  acts  of  ownership,  and 
grant  leases ;  having  seen  suits  instituted  in  the  Court 
of  Chancery  to  carry  into  effect  the  deeds  which  have 
been  executed  on  the  faith  of  these  transactions ;  having 
seen  the  whole  property  accounted  for  in  the  Court  of 
Chancery  as  the  property  o(  A.  B*;  having  seen  all  this, 
would  any  man  hesitate  to  lend  his  money  upon  such  a 
title  ?  And  yet,  if  the  argument  of  my  learned  friends 
is  worth  any  thing,  that  sum  of  money  so  advanced, 
would  be  without  security,  and  the  mortgagor  would  only 
have  to  file  a  bill,  and  say.  Your  possession  is  my  pos- 
session, and  consequently  I  have  a  right  to  redeem 
you.  You  have  lent  your  money  upon  a  bad  security ; 
it  is  much  to  be  lamented,  but  it  cannot  be  helped;  the 
rightful  owner  cannot  be  defrauded  of  his  property,  and 
as  it  is  in  the  case  of  lessor  and  lessee,  (for  that  was  the 
expression  used),  you  have  no  redress. 

III.  I  will  now  say  a  word  or  two  as  to  length  of 
time.  I  will  not  dwell  long  upon  it ;  but  I  apprehend 
that  this  Court  has  acted  throughout  by  analogy  to  the 


Cholmonds- 

LBY 


CASES  IN  CHANCERY.  289 

statute  of  limitations.     I  forbear  to  comment  upon  the       ^  if  ^^* 
argument  respecting  a  writ  of  right,  because,  I  think, 
it  is  conceded  that  Lord  Cholmondeley  has  no  title  what- 
ever to  this  property,  and  consequently  that  argument  v. 
fails.     The  fact,  of  the  estate  being  outstanding,  does        d  Otheri. 
not  give  Mrs.  Darner  (as  devisee)  any  right  to  come  into 
a  Court  of  Equity  by  an  ejectment  bill  after  the  legal 
time  has  expired.     Tiiere  are  several  cases  to  the  con- 
trary, and  I  have  heard  no  case  cited  to  support  it. 
The  doctrine  of  the  Court  upon  this  subject  is  not  of 
modern  date.     I  find  a  case  as  long  ago  as  the  reign  of 
Charles  I.  (a),  where  the  Plaintiff  sought  to  set  aside  a 
conveyance  made  by  his  father  twenty  years  before,  and 
when  the  father  was  eighty  years  old  and  non  compos. 
The  Court  said,  they  would  not  try  the  question  of  non 
compos  after  twenty  years.     It  is  not  necessary  for  me 
to  consider  whether  the   Court    would   now  so  treat 
a  case  of  that  sort,  upon  a  clear  ground  of  fraud,  at  the 
end  of  twenty  years.     It  is  enough  that  the  Court  has 
looked,  without  any  statutable  direction  or  enactment, 
lipon  the  subject  of  length   of  time  from  a  very  early 
period,  as  a  reason  for  refusing  to  interfere;  and  that 
this  has  been  followed  by  a  vast  variety  of  decisions, 
ever  since,  which  are  dispersed  throughout  the  books, 
and  has  been  carried  to  so  great  an  extent,  that,  where 
infants  have  had  beneficial  interests  in  matters  of  ac- 
count,  they  hav^  been  barred  because  they  were  repre- 
sented by  the  administrators. 

Upon  the  whole,  I  submit  that  we  stand  firm  upon 
the  deed  of  1781 ;— if  not,  still  that  the  deed  of  1794 
would  completely  bar  the  interest  of  the  Plaintiffs,  and 
prevent  them  from  coming  into  a  Court  of  Equity  to  be 
relieved; — that  where  a  man,  (for  instance),  has  granted 

(a)  1  Cha.  Rep.  40. 
U4 
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1817. 


Cholmonde- 

LEY 

V. 

Clinton 
and  Others. 


a  piece  of  land,  and  another  has  built  a  house  upon  itf 
and  exceeded  the  boundary,  and  the  man  has  been  an 
eye-witness  to  his  having  built  his  house  beyond  the 
boundary,  the  party  who  stands  by,  and  silently  permits 
that  to  be  done,  cannot  come  into  a  Court  of  Equity  for 
relief.  It  is  not  we  who  come  here  for  reliet — We 
stand  upon  the  defensive  upon  the  title  which  we  have 
had  for  twenty-one  years.  And  lastly,  I  submit  that 
Mrs.  Darner  cannot  be  considered  even  la  the  same 
light  as  Earl  Horace  in  1795;  and  that,  standing  in 
the  situation  in  which  she  does,  they  do  not  make  out 
a  case  which  entitles  them  to  take  this  from  Liord 
Clinton  after  the  length  of  possession  which  has  been 
permitted. 


Preston. 
It  is  not  my  intention  to  change  the  line  of  argument 
adopted  in  this  case;  so  that,  in  arguing  it,  I  shall  con- 
tend, first,  that  Lord  Clinton  has  a  title  on  the  sound 
construction  of  the  deed  of  1781 ;  secondly,  that  he  has 
a  title  under  the  deed  of  confirmation;  thirdly,  that  he 
has  a  title  by  the  known  law  of  this  Court,  under  the 
head  of  acquiescence ;  and,  fourthly,  that  he  has  a  title 
on  the  ground  of  lapse  of  time. 


I.  The  arguments  tliat  have  been  advanced  put  the  case 
on  a  ground  which  never  appeared  to  me  capable  of 
being  urged  with  success,  namely,  that  the  interpretation 
of  this  deed,  according  to  the  apparent  Intention,  is  pre- 
vented by  the  operation  of  some  positive  rules  of  law. 
I  shall  therefore  argue  those  rules  of  law,  and  ascertain 
ti^hether  they  do,  indeed,  impose  upon  us  any  difficulty 
in  entering  into  the  intention  of  the  grantor ;  because, 
if  there  are  any  rules  which  deny  the  power  of  this 
nobleman  to  give  the  estate  in  the  manner  he  has  done, 
I  am  prohibited  from  that  enquiry. 
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The  diiEcuIty  stated  is  of  this  nature;  that  there  are 
rules  of  law  which  deny  to  a  man  the  power  of  granting 
to  the  right  heirs  of  his  ancestor.  They  must  go  to  the 
whole  extent  of  that  position  to  support  the  argument; 
and  I  am  not  aware  of  any  rule  of  law,  or  any  authority^ 
to  bear  them  out.  If  they  argue  that  a  man  cannot 
grant  to  himself,  and  therefore  as  George  Earl  of  Orford^ 
the  grantor,  was  in  this  instance  the  right  heir  of  Samuel 
jRollcy  the  limitation  is  void,  I  can  understand  the  pro- 
position ;  but  I  should  still  deny  its  application.  For 
the  purposes  of  the  argument,  I  am  willing  to  admit 
that,  if  these  limitations  had  been  found  in  a  deed  at  the 
common  law,  and  if  the  grant  had  been  to  the  right 
heirs  of  Samuel  RoUe^  while  Lord  Orford  was  right  heir, 
upon  a  rule  of  law  too  well  known  to  require  illustration^ 
it  would  be  impossible  he  could  take  under  his  own  grant. 
But  these  limitations  are  to  be  found  in  a  conveyance  to 
uses ;  nor  is  there  any  legal  impediment  to  the  owner  of 
an  estate  granting  to  the  me  of  himself,  or  to  the  use  of 
the  heirs  of  his  body. 


1817. 


Cholmomdb- 

LBT 

V. 

Clintow 
and  Others. 


I  admit  that  he  cannot  make  his  right  heirs  pur- 
chasers in  a  conveyance  to  uses ;  but,  in  this  case,  the 
limitation  is,  not  to  his  own  right  heirs,  but  to  the  right 
heirs  of  Samuel  BoUe  his  ancestor. 

I  admit  that,  if  this  had  been  a  grant  to  Lord  Orford, 
with  remainder  to  the  heirs  of  his  body,  with  remainder 
to  his  right  heirs  on  the  part  of  Samuel  RolUj  the  doc- 
trine in  Shelli/s  case  would  apply ;  but  will  they  say,  that 
a  man  cannot  grant  an  estate  of  inheritance  if  he  keeps 
within  the  bounds  of  succession? 


But  they  say,  first,  this  is  a  grant  to  the  right  heirs  of 
Samuel  Rolle — Lord  Orford  was  himself  the  right  heir 
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.1617.         -—such  a  limitation  is  therefore  void,  or  it  is  his  old  re- 

'^^^^^      verwon.    Now  I  deny,  first,  that  it  is  void ;  and  next^ 

MY*'^^    that  it  is  his  old  reversion.     It  is  not  a  limitation  to 

«}.  himself  and  his  right  heirs,  but  to  the  right  heirs  of 

S*!?  fc^**      another  person.    Now,  if  this  limitation  had  been  found 

in  a  deed  at  the  common  law,  it  would  be  good.    All 

the  cases  admit,  there  may  be  a  grant  to  a  man  for  life, 

remainder  to  the  right  heirs  of  another.     A  fortiori^  a 

man  may  limit  to  himself  for  life,  with  remainder  to  the 

right  heirs  of  another.     Then,  as  to  the  intention, — the 

doctrine  of  resulting  uses,  (which  is  not  a  rule  of  law 

but  of  equity,)  shows  the  regard  paid  to  intention  ;  as 

the  Court  there  acts  on  the  presumable,  frequently  in 

opposition  to  (what  may  appear)  the  express  intention. 

The  question  then  is,  whether  the  intention  requires 
that  this  limitation  <<  to  the  right  heirs  of  Samuel  HoUe^ 
by  way  of  use,  should  give  a  vested  estate  to  Lord  Or-' 
ford^  as  the  then  right  heir,  or  to  the  person  who,  after 
the  determination  of  the  prior  estates,  should  answer  the 
description.  1  am  to  contend,  that  thef  estate  was  to  vest 
in  the  person  who,  at  the  death  of  Lord  Orford^  and  the 
fiiulure  of  his  issue,  should  answer  that  description. 

Now,  in  order  to  show  that  it  vested  in  Lord  Orford^ 
they  are  obliged  to  resort  to  certain  rules  of  law.  They 
say^  the  law  favours  the  vesting  of  estates.  I  admit  it, 
but  with  its  due  qualification,  that  is,  when  the  intention 
of  the  grantor  requires  it  I  do  not  deny  that  the  law 
&vour8  the  principle,  nor  do  I  deny  the  simplicity  of  the 
law,  which  has  been  so  much  commended ;  but  I  infi- 
nitely more  admire  the  policy  of  present  times,  which 
favours  the  intention  of  men  to  give  an  estate  as  they 
think  fit,  and,  in  spite  of  rules  of  tenure,  directs  that 
intention  to  be  observed. 


and  Othen. 
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[See  Lord   C.  J.  WiUe^s  judgment  in  Smith  dem.         1317- 

Dormer  v.  Parkhnrst  (a)\  ^ 

Cholmomds* 

LEY 

Before  I  enter  into  an  examination  of  the  deeds,  I  will  v, 

state  a  few  authorities  to  show  that  it  has  not  been  con-  /'^5^* 
sidered  so  clear  as  it  is  said  to  be,  that  technical  words 
shall  uniformly  receive  their  native  genuine  signification* 
In  Spark  v.  Spark  (6),  a  gift  was  made  to  a  man  for  his 
life,  with  remainder  to  his  executors ;  and  thc^  Court  de- 
termined that  the  remainder  vested  in  him.  But  in  the 
case  of  Archbishop  Cranmer  {c),  he  gave  to  himself,  with 
remainder  to  his  executors ;  and  at  the  end  of  the  re- 
port  of  the  former  case  (which  is  quoted  by  Gilbert)^  is 
the  following  observation :  *^  Note,  that  in  this  case 
*^  Walmsley  said,  the  difference  between  this  and  Cran* 
'*  mer's  case  is,  because  it  is  there  limited  by  way  of  use, 
'*  ( as  it  is  here)  and  by  the  party  himself — so  he  shows 
<*  his  own  intent,  that  it  should  not  vest  in  himself  but 
'*  in  his  executors.  But  here  the  limitation  is  by  a 
'^  stranger,  wherein  there  is  not  any  intention  appears 
^^  but  that  it  should  vest  in  the  lessee  himself;  and  by 
**  this  difference  all  the  books  are  reconciled."  Now  I 
will  venture  to  say,  that  a  single  case  cannot  be  found  to 
contradict  this,  nor  which  bears  so  strongly  and  forcibly 
upon  the  present. 

.  It  will  be  objected,  that  there  is  a  diflerence  in  the 
construction  of  deeds  and  wills ;  but  I  deny  this ;  with 
a  single  exception, — that,  in  the  case  of  a  deed,  technical 
words  must  be  used  to  give  an  estate  more  than  for  life 
only.  In  Wheatley  v.  Thomas  (rf),  in  investigating  the 
question,  whether  right  heirs  will  take  after  the  attainder 
of  the  parent,  it  was  put  in  this  way;  that,  because 

(a)  Willes.  332.  (c)  Dyer,  309. 

(h)  Cro.  Eliz.  666.  {d)  Keble,  349. 


and  Others. 
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1817.         the  blood  may  be  restored,  a  limitation  to  the  right  heirs 

may  be  good. 
Cholmokde- 

LEY 

1).  If  a  man  limits  an  estate,   held  by  the  oixlinary  free- 

^i^^tlL     ^^^^  tenure,  to  his  right  heirs  in  Borough  English^  though 

in  an  ordinary  case  it  would  vest  in  the  common  law 
heir,  in  this  case  it  will  vest  in  the  heir  of  Borough 
English  by  force  of  description  (a).  And  in  Hodgson 
V.  Bussey  (6),  Lord  Hardwicke  says,  "  Notwithstand- 
^*  ing  they  sound  like  words  of  limitation,  yet,  upon 
«  circumstances,  and  the  intention  of  the  parties,  they 
<^  may  be  construed  words  of  purchase."  And  he  re* 
ferred  to  the  cases  of  Lisle  v.  Gray  (c),  and  others,  most 
distinctly  establishing  the  proposition  that,  though  the 
words  "heirs  of  the  body,"  standing  j^er  5^,  will  give 
an  estate  of  inheritance,  yet,  taken  in  context  with  the 
other  parts  of  the  deed,  they  may  become  words  of  pur- 
chase, and  give  the  estate  to  the  person  answering  that 
description. 

^  ■ 

So  in  Beresford^s  case  (d),  words  formerly  held  to 
create  an  estate  in  fee,  were  held  to  convey  an  estate  tail. 
See  the  reasoning  of  the  Court  in  that  case. 

But  all  the  doctrine  that  has  been  advanced,  about 
the  &vouring  of  the  vesting  of  estates,  is  in  direct  oppo- 
sition to  the  principle  in  Baldwin  and  Karver^  and  other 
cases  which  were  lately  brought  before  the  Court  in  the 
arguments  of  the  case  of  Mogg  v.  Mogg  {e\  to  show 
that,  in  some  instances,  a  rule  of  law  may  control  the 
intention  of  the  party,  but  th^t  the  intention  of  the 
party  shall  prevail^  if  it  can,  consistently  with  the  rule 

(a)  Counden  v.  CUrk^  Hob.  (c)  Sir  Thomas  Jones,  114. 
31.  See  Feame. 

(Jb)  2  Atk.  89.  {d)  7  Rep.  195. 

(f)  Ante,  vol.  i.  65i.  677. 
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of  law.     In  Baldwin  v.  Karver^  as  in  Mogg  r*  Mogg, 
there  was  an  estate  devised  to  a  class  of  persons,  and  it 
was  contended  that  it  must  vest  in  them  immediately  on 
the  death  of  the  testator ;  but  the  Court  said,  ^*  No— • 
<<  there  is  a  general  intention  in  favour  of  a  large  class 
<^  of  persons,  and  all  persons  who  shall  come  in  essCf 
<*  and  can  take,  shall."     The  doctrine  goes  further,  as 
was  proved  in  Mogg  v.  Mqgg ,-  for,  if  the  devise  be  by 
way  of  use,  and  not  fettered  by  the  common  law  doctrine 
of  remainders,  the  estates  shall  not  vest  immediately,  but 
shall  open  to  admit  those  who  can  answer  the  description- 
at  any  time.     Therefore,  I  am  altogether  to  deny  that 
there  is  any  such  principle,  or  any  such  rule,  as  a  ge- 
nei;al  rule,  that  estates  shall  vest  immediately,  because 
they  might  vest  by  putting  on  them  a  construction  con- 
trary to  the  intention.     I  say,  the  sound  rule,  and  that 
on  which  I  will  rely  in  this  case,  is,  that  you  must  first 
find   the  intention,  and  then  enquire  whether  it  is  con* 
sistent  with  the  rules  of  law.     If  it  is  inconsistent  with 
the  rules  of  law,  it  must  fail ;  but  if  there  be  no  rule  of 
law  to  defeat  such  a  limitation,  so  considered  according 
to  the  intention,  that  intention   shijl  avail.     And  this 
doctrine  is  acknowledged  by  Lord  Coke. 


1817. 


Cholmonimi- 

LET 
V. 

Clintok 
and  Otbeiv* 


There  is  a  most  elaborate  judgment  on  this  point  in 
Crone  v.  Odell  (a).  And  see  Minshull  v.  Minshull  (ft), 
Darbison  v.  Beaumont  (c),  Newcomlm  v.  Barkham  (J). 
Pariman  v.  Peirse  (^),  which  was  cited  from  Rolle^  is 
differently  reported  in  Palmer^  where  it  is  said  the  Court 
held  that  the  express  estates  given  to  the  two  daughters 
**  excluded  them  and  their  issue  to  take  any  other  estate 


(a)  1  Ball  and  B.  449. 

(b)  1  Atk.  411. 

(c)  1  P.  W.  229.  2  Eq.  ab. 


SSI.     See  Feame's  C.   R. 
820. 

{d)  2  Vem.  729. 

(f )  Palm.  204.  308. 
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V. 

Clinton 

4ffrf  OthCTft 


'<  by  implication;"  and  so  all  belonged  to  the  elder 
daughter,  who  had  no  provision,  in  exclusion  of  ^the 
others  who  answered  the  description.  The  case  cited 
from  Litileton  (sect  354.)  is  founded  in  principle;  and 
the  reason  assigned  by  Lord  Coke  is  exactly  consonant 
to  the  doctrine  I  am  now  asserting,  viz.  to  give  effect  to 
the  intention.  The  same  principle  holds  good  in  the 
case  of  a  gift  for  life,  with  remainder  to  the  right  heirs 
of  a  woman,  which  vests  in  the  person  who  answers  the 
description,  and  becomes,  through  him,  transmissible  to 
his  heirs  ex  parte  patemd,  in  consequence  of  the  rule 
ihat  you  cannot  limit  an  estate  so  as  to  descend  to  the 
maternal  line. 


It  is  said  that  our  construction  will  not  answer  the 
intent,  because  you  may  happen  to  meet  with  a  person 
who,  though  a  Boiler  may  transmit  the  estate  to  a  Tre- 
Jims.  Why  not  ?  because  the  rule  of  law  intended  it — 
because  the  rule  of  law  imposes  it  as  a  necessary  conse- 
quence. But  our  enquiry  is,  who  is  to  take  by  purchase 
under  this  gift?  The  law  is  satisfied  if  you  have  once 
found  the  right  heir  of  Samuel  Eolle,  who  can  take  by 
virtue  of  this  limitation. 


It  is  said,  what  was  the  value  of  this  limitation,  being 
mad^  as  it  is,  revocable  at  pleasure, — that  an  intention 
must  be  inferred  from  it  contrary  to  the  express  words  ? 
But  is  not  a  will  essentially  revocable?  And  shall  it 
be  said  that  the  intention  of  the  testator  is  therefore  not 
to  prevail? 

In  the  recitals  of  this  deed,  Lord  Orford  gives  him- 
self a;  designation  and  character,  which  must  have  been 
part  of  the  motive  to  introduce  the  subsequent  pro- 
visions. He  recites  himself  to  have  descended  from  a 
BoUci  he  recites  the  mode  in  which  he  acquired  the 


Cholmokoi* 

LBT 
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property ;  but  he  stops  short  at  the  point  of  the  limit-         \§^?* 

Btions  in  the  will  to  John  and  Samuel  Rolle—  the  strongest 

evidence  that  Lord  Orford  had  not  in  his  contemplation 

to  put  the  estate  in  a  line  of  succession  with  reference  to  «• 

them ;  and,  whether  he  had  or  not,  is  not  material  on  the     -S'q^^ 

present  occasion,  for  the  Plaintiffs  must  recover,  if  they 

do  recover  at  all,  on  the  strength  of  their  own  titl^  and 

not  on  the  weakness  of  ours. 

There  is  another  point  in  this  case,  to  which  we  are 
led  by  Lord  Macclefield^^  observations  in  Hamtrd  v*  The 
Earl  oi Suffolk  (a),  where  he  says,  **  Equity,  even  for 
^<  younger  children,  supplies  the  want  of  a  surrender  of 
<<  a  copyhold,  and  puts  them  on  a  level  with  creditors, 
*<  taking  it  to  be  a  debt  by  nature  from  a  father  to  pro- 
<^  vide  for  all  his  children.     But  is  it  not  a  stronger  case^ 
<<  where  the  King  has  bestowed  an  honour  on  a  family, 
**  whereby  the  heir  of  the  family  is  consiliarius  natus^ 
*^  and  sits  as  a  Judge  in  the  highest  Court — ^the  House 
**  of  Lords  ?     Surely  it  is  incumbent  on  the  ancestor 
<^  to  have  some  provision  for  the  maintenance  of  the 
**  honour,  and  looks  like  want  of  gratitude  to  the  Crown 
*<  (from  whence  this  honour  did  arise)  to  leave  it  naked, 
^^  especially  where  the  ancestor  had  a  great  estate  in  his 
**  power,  and  has  given  it  from  this  Earldom.**     Now, 
in  this  case,  Lord  Orford  not  only  had  the  estate  but  he 
had  it  from  the  family  in  which  he  knew  the  claim  to 
this  barony  to  reside.     And,  as  Lord  Kenyon  says,  in 
Sapsford  v.  Fletcher  (i),  "  It  is  incumbent  on  a  party 
**  who  wishes  to  establish  a  rule  contrary  to  all  justice 
<'  and  equity,  to  produce  some  authority,  showing  that 
^'  there  is  an  inflexible  rule  of  law,  established  in  oppo- 
"  sition  to  justice." 


(a)  2  P.  W.  177.  (»)  4  T.  R.  612. 


Cholmonde- 

LET 
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1817*  ^  Tfaeiiy  after  having  introduced  this  recital,  and  after 

having  stated  that  he  had  suffered  a  common  recovery, 
Lord  Orford  puts  a  negation  upon  his  own  right,  by 
«.  s&ying)  "  But  the  said  George  Earl  of  Orford  is  wiUing 

!t^  n^^M  **  ®"^  desirous  that  the  same  premises  should  continue 
<<  and  remain  in  the  family  and  blood  of  the  saidiSamue^ 
^*  Rolled*  He  could  not,  by  any  artificial  means  what- 
soever, have  shown  a  more  express  negation  of  the  right 
heirs  of  the  Walpoles^  than  by  these  important  words. 
And,  when  connected  with  the  words  which  follow, 
<*  In  consideration,  &c."  they  amount  to  the  clearest  de- 
monstration of  an  intention  to  give  to  the  right  heirs  of 
Samuel  BoUe^  as  descriptive  of  other  persons  than  him- 
self. Now,  that  a  recital  is  to  be  taken  into  consider- 
ation upon  the  construction  of  deeds,  appears  from  several 
cases.     See  Moore  v*  Magrath  (a). 

But  it  is  said  the  deed  does  nothing.  In  my  view,  it 
does  every  thing.  It  was  Earl  Georges  intention,  while 
he  lived,  to  keep  as  much  dominion  as  possible  over  the 
property,  at  the  same  time  marking  his  destination  of  it, 
after  his  death,  to  those  for  whom  he  was  bound  to  pro- 
vide. And  then  after  advancing  the  rules  of  law  in  op- 
position to  our  going  into  the  intention,  they  pretend 
that  this  is  a  gift  to  himself.  ^  Does  he  name  himself  tn 
it  ?  Does  he  not  say,  it  is  not  for  himself,  but  for  his 
relations  ?  Does  it  not  mean  to  provide  for  the  Rolies, 
and  not  for  the  Walpoles  ? 

But  they  say,  "  It  is  worth  nothing ;  it  was  all  left  in 
•«  his  own  power."  Granted.  It  was  what  he  meant. 
He  merely  says,  **  I  will  not  trust  to.  the  chances  of  ac- 
**  cident — I  may  die  unprepared— I  will  make  a  testa- 
"  mentary  deed,  (as  it  has  been  properly  called,) — I 

(a)  Cowp.  9. 
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*<  will  make  a  provision,  by  which,  if  I  shall  die  with* 
^  out  issue,  and  without  i^pointment,  this  estate  shall 
<«  go  to  the  BoUes:' 

They  say,  that  is  very  singular — he  does  not  desig* 
nate  any  person.  But  it  is  enough  for  me  that  he  does 
not  designate  himself.  If  the  limitation  had  been  to 
himself  and  his  right  heirs  on  the  part  of  Samuel  Rolle^ 
I  am  ready  to  confess  that  the  rule  of  law  would  be  too 
strong  for  the  intention;  but  no  rule  of  law  can  be  pro- 
duced to  defeat  the  intention  in  this  instance*  To  have 
given  it,  by  name,  to  any  person,  would  have  been  to 
defeat  the  object  The  very  design  was,  that  this  pro- 
perty should  go  over,  at  the  moment  of  the  failure  of 
Lord  OrforcCs  issue,  to  the  person  who  should  then  fill 
the  dignity,  and  require  the  property  to  support  it. 
Wisdom  itself  could  scarcely  have  framed  a  limitation 
better  adapted  to  answer  the  puipose  for  which  it  was 
designed.  I  never  saw  a  case  so  strong  in  point  of  in- 
tention. Nothing  but  some  rule  of  law  can  defeat  it ; 
and  there  is  no  rule  of  law  to  raise  an  impediment  to 
the  observance  of  it 


1817. 


Cholmonds- 

LET 

V. 

Cliktoh 
and  Others. 


<^  In  obscure  and  dark  sayings,  we  are  to  judge  ao- 
<<  cording  to  that  which  is  most  likely  (a).''  If  this  were 
a  gift  to  himself,  what  good  would  it  do  him  ?  Would 
it  give  him  more  than  he  had  already?  It  would  be 
absurd  to  give  to  himself,  especially  with  the  objects  he 
had  in  view.  The  matter  of  course  was  to  provide  for 
the  blood  of  the  SoUeSf  in  such  a  manner  as  that,  after 
his  death,  he  should  have  put  the  estate  in  a  proper 
order  of  succession ;  and  he  has  done  so. 


But  it  is  said,  we  cannot  fix  the  time  of  the  limitation 
-vesting ;  and  therefore  it  is  void  for  uncertainty.    To 

(a)  Shepp.  Touchst.  ubi  supra. 
Vol.  II.  X 
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y]^}]^      this  I  answer,  that  by  law  and  justice,  the  Court  is  tc> 

Tholmomde-  ^^^  ^"^  ^  construction,  unless  it  is  impossible  to  pat  A 

LEY  construction  upon  it.     If  it  be  capable  of  any  construc- 

P*  tion,  it  is  the  duty  of  the  Judge  to  find  it  out,  as  Lord 

and  Others.    Hardwicke  did  in  MinshuU  v.  MinskuUj  and  as  Judges 

in  all  times  have  done.  ^  The  sense  of  words  is  to  be 
'*  sought  out  by  the  calls  and  occasions  of  speaking  them. 
**  Verba  debent  inielltgi-  secundum  subjectam  nuUeriam/* 
Now  what,  in  this  cas^  were  <'  the  call  and  occasion  of 
**  speaking?'  To  provide  for  the  settlor's  relations  of 
the  blood  of  the  BoUes.  He  has  not  provided  for  them 
in  any  manner,  unless  this  b  a  provision. 

There  never  was  a  case  that  has  less  bearing  than  that 
of  Moselley  v.  Massey  (a),  because  the  Judges  showed 
most  clearly  that  there  was  a  total  absence  of  intention ; 
the  mind  was  active  with  reference  to  other  points  of 
the  will,  and  was  passive  in  reference  to  the  gift  **  to  the 
^*  right  heirs."  I  will  mention  another  case  to  show 
that  words  are  not  inflexible, — that  rules  of  law  will 
bend  to  the  intention.  In  the  case  of  Roe  v.  QuarU 
ley  (6),  a  devise  to  the  right  heirs  of  husband  and  wife 
was  held,  from  the  relation  of  the  parties,  to  be  a  gift  to 
the  right  heirs  of  their  bodies,  and  that  the  children 
took  by  way  of  purchase.  That  is  enough  for  my  pur- 
pose, which  is  to  show  that  there  is  no  magic  in  w6rds. 
il^ovL  must  find  out  the  intention,  and  give  it  effect,  and 
then  you  become  wise  expositors. 

In  Worsley  v.  Johnson  {c\  the  wife  was  excluded  from 
taking  under  the  statute  of  distributions,  by  a  restricted 
sense  of  the  word  '^  relations;"  because.it  was  impro- 
bable the  testator  could  have  meant  her  to  take^  having 

(a)  8  East,  149.  (c)  3  Atk.  761.     . 

[b)  1  T.  R.  630. 
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before  given  her  an  estate  for  life.  SO)  in  this  case,  no- 
thing can  be  more  improbable,  nay,  more  absurd,  than 
to  think  that  Lord  Orford  was,  by  this  gift,  providing 
for  himself  under  the  description  ^^  right  heirs  of  Samuel 
"  SolleJ*  He  had  already  provided  for  himself  in  every 
way,  by  giving  himself  an  estate  for  life,  and  a  provision 
for  all  the  descendants,  with  a  power  to  do  what  he 
pleased  with  the  property.  In  every  case  of  a  gift  to  a 
roan's  right  heirs,  the  intention  is,  to  give,  not  to  the 
man  himself,  but  to  tlie  persons  who  shall  be  his  right 
heirs ;  and  it  is  only  by  virtue  of  a  rigid  rule  of  law,  (as 
when  it  happens  to  fall  within  the  rule  in  Shelli/s  case,) 
that  the  intention  is  disappointed. 


1817. 


Cholmonde- 
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II.  The  deed  of  1 794*  is  not  a  Release,  but  an  absolute 
Conveyance.  If  they  say  it  is  a  Confirmation  in  point 
of  title,  the  answer  is,  that  a  Confirmation  can  have  no 
condition  annexed  to  it  by  law.  If  they  say  it  is  a  Con- 
firmation for  a  limited  time,  I  answer  that  they  are  mis- 
taken again ;  because  it  is  clear  from  Littleton  (sect.  519.) 
that  if  a  man  confirms  for  life,  it  is  an  efiPectual  deed  to 
confirm  in  fee ;  and  Coke  says,  the  reason  is,  that  a  con- 
firmation to  a  disseisor  in  tail,  or  for  any  particular 
estate,  is  of  the  like  force  as  a  release.  [See  also  sec- 
tion 521.]  But,  if  they  insist  on  the  recital  in  this  deed, 
as  limiting  its  operation,  let  them  at  least  give  us  the 
benefit  of  the  recital  in  the  deed  of  Settlement. 


This  is  a  Confirmation,  not  only  to  Lord  Clinton^  but  * 
to  all  the  branches  of  his  family.  It  was  made  on  the 
occasion  of  an  attempt  to  raise  money, — a  circumstance 
which  will  be  strongly  pressed  by  the  Counsel  for  the 
mortgagees.  It  is  not  pretended  that  we  knew  of  any 
defect  in  our  title ;  and  then  it  is  said,  this  deed  is  no- 
thing—it Is  cut  down  by  the  restrictive  words.    Are  we 

X2 
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1817.         to  weigh  them  in  scales?    Are  we  to  give  them  one 
meaning,  when  they  are  capable  of  another  ? 

.CHQLMONPE- 
J*EY 

V.  The  deed  itself  recites,  that  *^  doubts  bad  afisen.^ 

^^c\th^^      We  must  suppose  that  Earl  Horace  participated  in  those 
doubts ;  and,  so  participating,  he  nevertheless  executes 
the  deed  to  remove  them.    How  can  it  be  said,  that  he 
knew  the  doubts  were  nugatory,  and  Uiat .  he  there- 
fore confirmed  the  estate,  meaning  to  do  nothiog  but 
to  make  a  show  of  generosity  at  no  expense?    On  the 
contrary,  the  execution  of  the  deed,  for  the  purpose  of 
removing  any  objection,  is,  of  itself,  the  strongest  evi^ 
dence  that  he  would  have  done  the  same  if  he  had 
known  of  the  existence  of  the  other  objection.    Take 
the  recitals  together,  and  what  do  they  amount  to? 
<<  I  admit,  there  is  an  intention  in  your  favour.     I  ad- 
^<  mit  your  title  as  maternal  heir.    The  only  question 
**  is,  whether  there  has  been  a  revocation  of  that  by  the 
«  mortgage?    If  there  has,  I  shall  not  avail  myself  of 
<^  it;  and  I  will  not  only  confirm  the  deed  of  1781,  but- 
^*  I  will  go  further,  and  confirm  all  the  uses  in  your 
"  settlement." 

III.  I  next  come  to  the  point  of  Acquiescence.  The 
doctrine  of  Acquiescence  I  take  to  be  distinct  from  the 
•doctrine  of  the  limitation  of  time  in  analogy  to  the  sta- 
tute. As  to  Acquiescence,  the  Court  has  no  fixed  time. 
It  judges  from  circumstances  and  convenience;  and 
therefore,  in  some  instances,  a  less  period  than  twenty 
years,  (as  in  Swanston  v.  Eaven  (a),  fifteen  years  acqui- 
escence in  the  case  of  husband  and  wife,)  has  been  held 
to  bar.  And  see  Nicholh  v.  Leeson  (A),  StocHey  v. 
StocJcley  (c),  James  v.  James  (d).  Earl  of  Portsmouth  v. 

(fl)  3  Atk.  105-  '         (c)  1  Ves.  and  B.  29. 

(6)  3  Atk.  575.  (rf)  i  Eq.  ab.  123.  pi.  11. 
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Earlr  of  Effingham  (a),  Bell  v.  CundeU  (i).  And  it  is 
important  to  be  observed,  especially  with  reference  to 
the  next  point  in  the  case,  that  we  are  not  here  on  per- 
sonal rights;  but  it  is  the  question  of  a  real  estate,  which 
has  a  direct  limitation  of  time. 

IV.  The  last  head  of  argument  is  upon  the  limitation 
of  Time,  as  to  which  I  conceive  Your  Honours  judg- 
ment, in  Beckford  v.  Wade  (c),  to  go  the  whole  lengtli 
of  this  case. 


1817. 


ChOLMOKDE' 
LET 

v. 

Climtok 

and  Others. 


A  case  has  been  mentioned,  of  Dade  v.  Beadsham  {d)y 
which  appears  to  me  to  afford  an  answer  to  a  great  part 
of  the  argument  in  the  present.  In  that  case,  there  was 
a  trustee  by  the  construction  of  a  Court  of  Equity,  but 
because  he  had  acquiesced  in  the  title  of  the  customary 
heir,  and  paid  him  rent,  the  Court  would  not  afford 
relief.  That  was  a  stronger  case  than  the  present. 
Frank  v.  Frank  {e)  was  also  a  case  of  mistake,  but  the 
Court  there  said,  that  **  Modus  et  conventio  vincunt 
"  legem.'' 


In  Hovenden  v.  Annesley{f)j  this  subject  of  limitation 
of  time  was  very  much  discussed  by  Lord  Redesdale; 
and  I  will  venture  to  say  that  his  judgment  throughout 
is  word  for  word  conclusive  against  the  Plaintiff.  The 
same  point  has  since  been  before  Lord  Manners^  in 
Medlicot  V.  ODonneU  (g),  where  he  says,  "  It  has  been 
<<  suggested  that  I  lay  too  much  stress  upon  length  of 
time^  and  that  I  attach  more  credit  to  it  than  Lord 
Redesdale  or  any  of  my  predecessors  have  done.  I 
<<  confess,  I  think  the  Statute  of  Limitations  is  founded 


(( 


(( 


(fl)  1  Ves.  430. 

(b)  Arab.  101. 

(c)  17  Ves.  97. 

(d)  I  Cha.  Ca.  39. 


(e)  1  Cha.  Ca.  84. 

{/Y  2  Scho.  and  Lef.  622. 

(g)  1  Ball,  and  B.  156. 
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Idl7«         ^  upon  the  soundest  principles  and  the  wisest  policy;  and 

^  that  the  Comt,  fi>r  the  peace  of  families  and  to  quiet 

^2^  ^  titles^  is  bound  to  adopt  it,  in  cases  where  the  equitable 

V.  ^  and  legaTtitle  so  fiur  correspond,  that  the  only  diflfer- 

and  flA»ft.     "  ^"^^  between  them  is,  that  the  mie  must  be  enforced 

^  in  this  Court,  and  the  odier  in  a  Court  of  Law. 

This  is  a  case  in  which  we  must  treat  Mrs.  Darner  as 
the  ovlj  PIainti£r;  and  it  is  an  acknowledged  principle 
of  law,  that  a  devisee  cannot  maintain  a  real  action  till 
actual  seisin.  [See  Co.  Litt.  111.  a.  and  again  240.] 
The  same  doctrine  is  to  be  found  la^  down  by  Lord 
Bedesdale  (a) :  from  all  which  I  submit,  that,  as  no 
gectment  could  now  hare  been  maintained  at  Law,  so 
there  is  no  remedy  in  Equity. 

For  the  DefendojUz^  Si.  John  and  Fortescut^  (trustees 
in  the  settlemaii  of  1792.) 

Setyon^ 
[After  insisting  that  these  Defendants  were  parties  ma- 
terially interested  under  the  provisions  of  that  deed,  and 
that  the  construction   maintained   by  Lord   Clivtof^s 
Counsel  of  the  deed  (^1781  was  the  true  construction,] 

As  to  the  second  point,  (the  Deed  of  Ccmfirmation,) 
contended,  that  it  was  a  deed  equivalent  in  its  operation 
to  a  feofiment;  that  it  would  be  a  novel  proceeding  for 
a  Court  of  Equity  to  interfere  to  rectify  one  deed  ac- 
cording to  a  supposed  intenticm,  which,  if  it  were  to 
take  effect,  would  defeat  the  intention  expressed  in  an- 
other deed,  and  contrary  to  every  known  rule  of  law  to 
defeat  an  absolute  conveyance. 

(a)  2  Scho.  and  Lef.  1(H. 
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As  to  the  third  point,  (the  limitation  of  Time,)  he 
denied  that  a  mortgagor  is  only  tenant  at  will  to  the 
mortgagee,  except  with  reference  to  the  right  of  taking 
immediate  possession  on  non-payment  of  principal  or 
interest.  For  many  purposes,  the  mortgagor  is  con- 
sidered, even  at  law,  as  on^ner  of  the  estate.  Brown 
v.  Gibbs  (a) — ^*  A  mortgage  is  a  personal  contract,  and 
the  mortgagee  has  no  interest  beyond  his  money."  So 
Casbome  v.  Scarfe  (i),  Fa*mceU  v.  Lcmther  (c),  &c.  An 
equity  of  redemption  constitutes  a  qualification  to  kill 
game,  to  vote  at  elections,  to  act  as  a  magistrate,  &c. 
On  the  same  principle  it  is  that,  in  Equity^  ^  mortgage 
in  fee  is  considered  as  a  revocation,  only  pr%  tanto.  It 
is  monstrous  then  to  say,  that,  althemgh  as  to  other  pur- 
poses he  is  the  owner  of  the  estate,  yet  as  to  the  analogy 
from  the  statute  of  limitations,  that  does  not  apply  to  his 
case.  Such  a  doctrine  would  be  of  the  most  alarming 
tendency,  regard  being  had  to  the  number  of  estates 
which  are  handed  down  from  father  to  son  merely  as 
equities  of  redemption,  the  legal  estates  being  outstand- 
ing in  mortgagees.  In  such  cases,  if  twenty  years  be  no 
bar,  so  neither  are  fifty,  or  five  hundred. 


1817. 

CnOLMONDC- 

LEY 

V. 

Clinton 
and  Others. 


On  the  part  of  these  trustees,  the  argument  of  Acqui- 
escence is  strong  indeed.  With  a  full  knowledge  of 
their  rights  in  all  the  parties,  these  trustees  have  been 
suffered  to  go  on  from  year  to  year,  managing  the 
estates,  and  exercising  all  the  extensive  powers  which 
the  settlement  gives  them ;  when  a  suit  has  been  insti- 
tuted, under  which  order  upon  order  of  this  Court  has 
been  obtained.  If  ever  a  title  of  Acquiescence  ought  to 
prevail  in  a  Court  of  Justice,  it  is  that  as  between  the 
Plaintiffs  and  these  Defendants. 


{a)  Pre.  Cha.  99. 
\b)  1  Atk.  603. 


(c)  2  Ves.  SOO. 
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Chqlmondk- 

LET 

CI.IKTOK 
aodOthen. 


Elake. 
On  the  question   as  to   the  limitation  of  Time— I 
apprehend  it  is  an   original  principle  of  this  Conrt, 
wholly  independent  of  the  Statute  of  Limitationsi  to  hold 
Time  a  bar  to  equitable  relief.  The  Court  fixes  the  mea- 
sure of  time  by  analogy  to  the  statute,  confining  it  to 
the  period  allotted  for  the  legal  remedy  by  gectment. 
This  rule  is  laid  down  by  Lord   Talbatj  in  Belch  v. 
Harvey  (a),  where  his  words  are  very  remarkable^  and 
go  to  the  full  length  of  my  position  as  to  the  generality 
of  the  doctrine.     It  is  the  same  principle  which  Mr. 
Sugden  ha^o  clearly  and  distinctly  laid  down  in  his 
book  upoimie  law  of  vendors  and  purchasers  (although 
it  now  unfortunately  happens  that  he  is  bound  to  con- 
tend for  the  reverse  of  that  argument),  where  he  says, 
*^  The  statute  of  limitations  certainly  cannot  operate  as 
^*  between  cestuis  que  trust ;  but  it  seems  that  Equity,  in 
^*  analogy  to  the  statute,  will  hold  Time  a  bar ;  and  in- 
*^  deed  that  equitable  rights  in  general  will,  by  the  like 
**  analogy,  be  eSecHed  by  time  in  the  same  manner  as 
*^  legal  estates  (&)."     But  the  present  case  is  argued  as 
if  this  rule  did  not  at  all  apply  to  it.     It  is  stated  that 
the  mortgagee  had  a  constructive  possession — he  was 
in  receipt  of  the  rents  and  profits;  therefore,  in  the  eye 
of  the  law,  he  was  in  possession  of  the  estate  itself;  but 
it  is  evident  that  this  is  merely  a  fiction,  and  such  a 


/\ 


(a)  3  P.  W-  287.  note.— 
And  see  a  fuller  statement  of 
tlie  case  in  Sugd.  V.  and  P. 
App.  p.  35. 

*  (6)  P.  296.  (4th  ed.)  See 
also  p.  295.  "  The  rule  in 
equity,  that  the  statute  of 
limitations  does  not  bar  a 
trust  estate,  holds  ^  only  as 
between  cestui  que  trust  and 


trustee— not  between  ces/t/f 
que  trust  and  trustee  on  one 
side,  and  strangers  on  the 
other ;  for  that  would  be  to 
make  the  statute  of  no  force 
at  all,  because  there  is  hardly 
an  estate  of  consequence 
without  such  a  trust,  and  so 
the  act  would  never  take 
place." 


Cbolmonde* 

LEY 


aadOlkMk 
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fiction  as  no  Court  of  Justice  will  feel  inclined  to  adopt         ^^^* 
in  a  case  circumstanced  as  the  present    The  rule  of 
limitation  is  not  a  hard  rule»  nor  founded  on  any  rigorous 
institution  of  positive  law,   but  on  a  soiind  prindple  v« 

of  moral   equity— «  principle  which   it  is   the  poliqf    ..[f  n[S^ 
of  the  law  rather  to  extend  than  to  confine^  and  which 
has  been  accordingly  extended,  in  scMne  remarkable  in- 
stances, by  statutory  enactmeiitSy  during  the  present 
seign. 

The  cases  which  have  been  dited  have  no  reference 
to  this  question.    The  principle  on  which  the  CoQrt 
proceeded  in  Pomfiret  v.  Windsor  (a),  was  one  which  la 
well  known  to  a  Court  of  £qui^,-^that  the  Statute  of 
Limitations  affords  no  protection  to  an  administrator, 
but  the  party  entitled  may  call  fcHr  his  distributive  share 
at  any  period.    A  fine  can  only  operate  as  a  bar,  where 
the  rights  of  the  parties  are  adverse.    The  possession 
of  Lord  and  Lady  Windsor  was  not  an  adverse  posses- 
sion.    Hnrmood  v.  OgUinder  was  never  decided,  but 
went  off  on  a  compromisei^    In  that  case^  time  was  not 
alleged  to  operate  as  a  bar,  but  by  way  of  evidence,  as 
raising  a  presumption  of  ouster.    The  parQr  claiming 
did  not  dispute  the  title  of  those  in  possession,  but 
alleged  a  title  in  himself  to  hold  with  them  as  tenant  in 
common.    Now,  the  statute  does  not  apply  to  a  tenancy 
in  common ;  neither  do  the  fiicts  of  that  case  in  any  re* 
spect  resemble  those  of  the  present.    There  is  only  one 
possible  way  in  which  it  can  be  brought  to  affect  the 
right  of  Lord  Clinton.    The  Phdntifi  may  say,  tha^ 
inasmuch  as  Lord  Clinton  aduiowledged  the  mortgage 
to  be  a  subsisting  mortgage^  he  has  acknowledged  that 
the  equi^  of  redemption  is^  as  it  appears  to  be^  in  iht 
heirs  of  Qeorge  Lord  Orfard.    But  csb  they  attempt 

(a)  2  Yes.  472. 
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1817.         to  found  any  right  upon  the  mortgage  deed?   If  they 

^  do,  we  meet  them  with  their  deed  of  confirmation,  ex- 

Cholmonds- 

i^KY  ecuted,  by  their  own  admission,  for  the  very  purpose  of 

V.  doing  away  the  effect  of  the  mortgage  deed  altogether. 

and  Others.     ^  ^^^  ^^  ^^^  P^^  ^^^^  right  above  that  mortgage  deed, 

they  do  nothing.  Then,  upon  what  foundation  in  com- 
mon sense  are  we  told  that  this  mortgage  deed  is  to 
have  the  e£fect  of  preserving  their  rights  in  infinitum^ 
provided  only  that  it  is  acknowledged  to  be  a  subsbting 
deed?— that  a  party  claiming  an  equity  of  redemp- 
tion may  sleep  upon  it  for  a  hundred  years,  and,  awak- 
ing at  the  end  of  that  period,  (provided  the  mortgage 
still  subsists,)  may  find  his  right  as  vigorous  as  ever? 

The  case  of  Willis  v.  ShorraU  (a),  has  been  fully 
answered,  as  to  any  supposed  applicability  to  the  pre- 
sent; but  there  is  a  passage  in  the  Lord  Chancellor's 
judgment  in  that  case^  to  which  I  would  refer.    Lord 
Hardmcke  says,  *'  No  doubt,  the  rules  of  this  Court, 
^  with  relaUon  to  fines,  have  been  taken,  by  analogy, 
'<  from  the  rules  of  law,  and  the  effect  is  the  same  with 
'^  regard  to  an  equitable  interest,  if  of  such  a  nature, 
'^  that,  turned  into  a  legal  interest,  it  would  have  been 
*'  barred."    Now,  if  a  fine  by  analogy  to  the  rule  of 
law,  will  operate  upon  an  equitable  interest  as  it  would 
on  a  legal  interest,   so,  I  apprehend   that  length  of 
time  will  operate  upon  an  equitable  interest  as  it  will 
.   upon  a  legal  interest.     But  when  they  say  that  the  fine 
of  the  mortgagee  cannot  bar  the  mortgagor,  it  seems 
rather  extraordinary  that  they  do  not  proceed  to  that 
which  is  the  true  question  in  this  case, — whether  the 
possession  of  the  mortgagee  will  bar  the  mortgagor. 
And  I  apprehend  that  a  possession  of  twenty  years 
will  have  that  e£fect,  if  the  mortgagee  does  not,  during 
that  periodi  recognise,  by  some  act  or  expression,  the 

(a)  1  Atk.  474. 
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right  of  the   mortgagor,   as  a  subsisting  right.     The  1817' 

mortgagee  originally  enters  into  possession  in  a  confi* 
dential  character;  yet,  if  the  person,  in  trust  for  wh(Hn  j^^^ 

he  so  entered,  chooses  to  sleep  on  his  rights,  the  rights  v* 

are  barred.  Then  how  can  it  be  maintained,  that,  if  a  and  oSmum. 
stranger  enters  into  possession,  the  same  consequence 
does  not  follow  ?  The  possession  of  the  mortgagee 
operates  as  a  bar, — ^not  because  he  has  the  legal  estate,-— 
not  because  it  may  be  a  hardship  to  call  him  to  ac- 
count at  a  distant  period,— but  because  the  mortgagor 
has  been  guilty  of  laches — has  done  no  act  to  keep  alive 
his  equitable  title.     And  so  it  is  in  the  other  case. 

The  case  of  Pimm  v.  Goodwin^  which  is  still  subjudicej 
has  been  alluded  to;  in  which  case  the  Lord  Chart'' 
cellor  is  understood  to  have  expressed  his  opinion  (al- 
though not  in  the  shape  of  decision),  that  every  person 
who  becomes  successively  entided  to  an  Equity  of  Re- 
demption, has  his  twenty  years  from  the  time  of  his 
right  accruing,  and  is  not  barred  by  the  laches  of  his 
predecessor,  that  is,  that  where  a  person  enters  as  trustee 
for  A.  B.  and  C,  in  succession,  and  A»  neglects  to  assert  his 
rights,  he  is  barred ;  but,  as  to  B.  and  C,  the  trust  still 
continues.  Nothing  can  show  more  clearly  that  the  prin- 
ciple upon  which  length  of  time  operates  as  a  bar,  is  the 
neglect  of  the  party  who  has  the  right,  and  that  only. 

Far  the  Defendants,  the  Bepresentatives  of  Sir  Lawrence 

PalJt. 
Hart. 

First,  this  Bill  must  be  dismissed,  as  to  the  Marquis 
Cholmondeley^  for  want  of  interest  The  rule  of  the 
Court  amounts  to  this,— that,  if  two  individuals  concur 
in  bringing  into  litigation  a  title  to  relief,  and  it  turns 
out  that  one  has  no  title,  with  reference  to  that  indi- 
vidual who  has  no  title  the  bill  must  be  dismissed,  but 

8 


CfiOLMOVDB- 
LIT 


andOthevB^ 
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ISIT.  ^       the  Court  may  still  proceed  to  grant  relief  to  the  other^ 
in  case  he  can  make  good  his  daim.    [See^  on  this 
point,  Lord  Redesd.  Plead,  in  Chanc.  3d  ed.  p.  146.] 
V.  With  regurd  to  the  interest  which  Lord  CholnumdeUy 

Za^cm^  pretends  to  have  in  this  suit,  another  question  may  be 
made^ — ^Whether  it  does  not  fidl  within  the  compass  of 
the  statute,  32  Hen.  VIIL  e.  9.  s.  2.  ^  Against  bra- 
<^cery  and  buying  of  titles."  And  see  Hitchen  v. 
Landers  (a). 

On  the  points  which  have  already  been  made,— r 

As  to  the  first, — the  effect  of  the  4eed  of  1781 ;— the 
case  of  Doe  v.  Meucet/^  so  often  referred  to,  establishes 
only  the  principle  that  the  Court  will  endeavour  to  find 
the  intention,  in  order  to  put  such  a  construction  on  the 
settlement,  whether  by  will  or  deed,  as  shall  give  effect 
to  it. 

IL  As  to  the  Deed  of  Confirmation ; — the  Plaintiffs 
must  put  their  case  in  one  of  these  two  ways.  They  must 
either  say.  That  deed  in  legal  construction,  does  no 
more  than  remove  out  of  the  way  the  mortgage  deed  of 
1785,  and  therefore  ^e  require  the  assistance  of  the 
Court  only  against  the  prior  legal  title; — or  they  must 
say  that  the  effect  of  the  confirmation  is  to  transfer  ab- 
solutely all  the  estate  of  Earl  Horace^  and  that  they 
come  to  have  it  rectified  here,  on  the  ground  of  mistake^ 
as  going  beyond  the  actual  intent  of  the  parties.  Now, 
by  the  frame  of  this  bill,  they  have  taken  the  first  of 
these  grounds,  and  they  are  not  at  liberty  to  contend 
oA  that  of  mistake,  because  it  is  not  in  issue.  Mistake 
is  a  fact  which  may  be  repelled  by  evidence*  Then  we 
meet  them  on  the  effect  of  the  deed  itself;  and  we  main« 
tain  that  the  deed  is,  to  all  intents  and  purposes,  an 

{a)  Coop«  84^ 
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mbfiolute  conveyance.    Now,  one  of  the  purposes  of  the         1817. 
settlement  which  this  deed  was  intended  to  confirm,  —   ^ 
that  of  1 792,  was  to  raise  money  to  enable  Lord  Clinton  jj^y 

.to  purchase  certain  estates  in  the  nei^bourhood  of  the  v* 

main  part  of  this  property,  which  estates  were  after-  andC^h^ 
wards  purchased  accordingly;  and  one  of  them,  to  the 
extent  of  <£4000,  was  purchased  by  the  trustees  fircxn 
Lord  Orford  himself.  To  that  extent,  therefore^  he 
must  be  considered  as  a  party  immediately  interested  in 
die  deed  of  confirmation.  He  was  applied  to  by  the 
trustees  to  confirm  their  settlement  for  the  express  pur- 
pose^ among  others,  of  enabling  himself  to  sell  that 
estate. 

Suppose^  however,  that  Earl  Horace  himself— much 
more,  that  his  heir  at  law  or  devisee-*had  filed  this  bill 
lor  the  purpose  of  setting  aside  the  deed  of  confirmation 
on  the  express  ground  of  the  alleged  mistake,  without 
allegation  of  firaud  or  surprise;  this  would  be  entirely  a 
new  case  for  the  interference  of  a  C!ourt  of  Equity,  under 
such  circumstances  as  the  present    It  would  be  entirely 
a  new  Equity  to  call  on  the  C!ourt  to  correct  one  mis- 
take lor  the  purpose  of  letting  in  another,*^ to  render 
void  an  act,  by  the  operation  of  which  (though  acci- 
dental) effect  is  given  to  a  declared  and  positive  inten- 
tion, which  accident  only  had  rendered  abortive;  —  not 
to  revest  a  title  which  ought  to  exist,  —  but  to  devest  a 
title  which,  in  conscience,  ought  to  have  no  existence. 

IIL  All  the  cases  which  have  been  rdied  upon  as 
to  the  point  of  Time,  are  referred  to  upon  th^  fallacious 
notion  which  assimilates  the  characters  of  cestui  que 
trust  and  trustee  to  those  of  mortgagor  and  mortgagee; 
but  no  characters  can  be  more  distinct  than  those.  It 
is  said,  there  can  be  no  equitable  dissdsin,  for  a  mort- 
gagor is  only  tenant  at  will  to  the  mortgagee.    Under 
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1817.  some  qualifications,  fOid  for  some  purposes,  I  admit  thai 
he  is  so  considered.  Tlie  one  cannot  disseise  the  other, 
because  their  titles  are  concurrent,  and  therefore^  as 


and  Others* 


9.  between  them,  there  can  be  no  disseisin.    But^  if  a 

>«"Jv^^!L      mortgagor  may  be  seised  of  an  equi^  of  redemption, 

why  may  he  not  be  disseised  also  ?  His  seisin  consists 
in  the  lawful  possession  of  the  estate  against  all  the 
world  but  his  own  mortgagee.     It  is  a  possession  which 
enables  him  to  do  every  act  not  inconsistent  with  that 
mortgagee's  title.     Lord  Hardwicke  sajrs,  in  Casbome  v. 
Scarfe  (a),   *^  An   Ekjuity  of  Redemption  has  always 
^^  been  considered  as  an  estate  in  the  land ;  for  it  may 
«  be  devised,  granted,  or  entailed,,  with  remainders: 
<*  and  such  entail  and  remainders  may  be  barred  by 
*^  fine  and  recovery,  and  therefore  cannot  be  con- 
^*  sidered  as  a  mere  right  only,  but  such  an  estate 
^*  whereof  there  may  be  a  seisin/'    And  again,  *<  The 
^  interest  in  the  land  must  be  somewhere.  It  cannot  be 
^  in  abeyance.     But  it  is  not  in  the  mortgagee,  and 
^  therefore  must  remain  in  the  mortgagor."     In  that 
case^  Lord  Hardwicke  went  on  the  same  principle  which 
influenced  Your  Honour's  decision  in  Lord  Grenville 
V.  Bhfthe ;  and  again,  in  Hopkins  v.  Hopkins  (6),  he 
makes  the  most  clear  distinction  between  the  cases  of 
trust  and  mortgage,  confining  his  observations  entirely 
to  the  former.     So  the  cases  on  the  subject  of  acquiring 
adverse  possession  by  wrong  are  entirely  referable  to 
the  case,  where^  from  the  beginning  to  the  end,  the 
title  must  always  be  considered  as  between  trustee  and 
cestui  que  trusty  and  no  lapse  of  time  will  protect  the 
trustee's  possession. 

With  regard  to  the  particular  situation  of  Sir  Law- 
rence Palk  and  his  representatives,  it  is  a  decided  prin- 

{a)  1  Atk,  605.  {6)  I  Atk.  591.  1  Ves.  268. 
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clple  of  Equity,  that,  if  a  man   stands  by,  and  sees  1817. 

another  acting  in  respect  to  an  estate  under  the  title  of 

a  third  person,  in  the  confidence  that  it  is  a  good  title, 

the  Court  will  preclude  the  person  who  so  stands  by,  v 

knowing  the  confidence  in  which  the  party  is  acting,       S^A^J^* 

aiid  riot  advertising  him,  but  watching  his  opportunity 

to  take  advantage  of  his  acts,  from  interfering  to  gain 

that  advantage.     So,  where  a  party  attends  a  meeting 

of  creditors,  suffers  a  composition  to  be  made  by  others, 

and  afterwards  objects,  a  Court  of  Equity  will  not  allow 

him  to  avail  himself  of  that  objection,  but  says,  yoa 

have  encoui'aged  others  to  enter  into  this  composition, 

and  are,  yourself,  bound  by  it.     Here,  nobody  will  say 

that  Sir  Lawrence  Folk  would  have  lent  his  money 

without  the   confirmation   by   Horace   Lord    Orford; 

and,  if  that  be  the  case,  whatever  otherwise  might  have 

been  the  equity  of  Lord  Orford  or  his  representatives, 

they  can  have  none  whatever  under  the  present  circum-* 

stances. 

Hom^. 
L  The  object  of  the  deed  of  1781  was  to  chatfge  the 
course  of  inheritance  from  that  which  it  would  have 
taken  under  the  deed  to  lead  the  uses  of  the  recovery, 
and  to  bring  it  back  to  the  old  line  of  inheritance  in  the 
family  of  the  Rolles.  This  was  wholly  unnecessary, 
with  respect  either  to  the  grantor  or  to  his  issue.  They 
would  take  in  the  same  way  under  each  of  the  deeds. 
Then,  at  what  period  was  it  intended  that  the  change 
should  take  place?  At  the  only  period  at  which  a  change 
could  be  material — at  the  time  of  the  failure  of  Lord 
Ofjord's  issue. 

* 

The  consideration  of  "  natural  love  and  affection" 
could  not  refer  to  the  grantor  himself;  neither  could 
it  refer  to  his  issue ;  both  because  the  objects  of  it  are 
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described  as  the  grantor's  relations  **  of  the  blood  of  the 
<<  BoUeSf'  and  because  his  issue  would  take  equally,  whe- 
ther he  had  or  had  not  executed  the  deed  in  question. 

We  are  not,  therefore,  obliged  to  have  recourse^  to 
any  loose  conjecture  to  establish  our  construction.  I 
grant  that  the  limitation,  in  the  manner  that  we  contend 
for  it,  can  only  take  efiect  by  way  of  contingent  re- 
mainder. I  also  admit  the  preference  which  is  attri- 
buted, in  the  contemplation  of  law,  to  vested  over 
contingent  remainders,  when  it  is  possible  that  the 
intention  can  be  carried  into  effect*  in  conformity  to 
such  preference.  But  that  rule  is  not  to  operate  so 
as  to  exclude  an  ascertained  object  of  the  grantor's  in- 
tention. 


This  is  not  a  limitation  to  the  heirs  of  the  grantor, 
but  to  the  heirs  of  another  person,  the  grantor  himself 
happening  to  be  the  heir  of  that  person.  There  is  no 
limitation  to  the  ancestor.  If  there  were,  I  admit  that 
it  would  be  impossible  to  construe  the  words  in  any 
sense  but  such  as  would  give  an  estate  to  the  ancestor. 
But  this  is  a  limitation  which  describes  as  much  the 
person  to  take  as  it  denotes  the  quality  of  estate  to  be 
taken :  it  therefore  becomes  necessary  to  see  who  was 
the  person  intended ;  and,  for  that,  the  Court  must  look 
at  the  whole  deed,  and  all  Its  parts.  In  that  view,  the 
recital  becomes  important,  not  so  as  to  prevail  if  at 
variance  with  the  operative  part  of  the  instrument,  but 
as  it  tends  to  explain  that  which  is  doubtful,  viz.  who 
was  the  person  intended. 

II.  Horace  Earl  of  Orford^  being  of  full  age,  perfectly 
cognizant  of  his  rights,  of  the  line  of  inheritance,  and  of 
the  pedigree,  sees  Lord  Clinton  enter,  under  the  deed  of 
1781,  and  suffers  it  without  a  contest,  although  himself 
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the  only  person  who  could  contest  it.    There  is  no  pos-  1817. 

sible  mode  of  reconciling  Lord  Orfard^s  right  and  Lord       ^^'V'^/ 
Clinton's  possession:  they  were  perfectly  adverse.  Lord  ^''^^*'on*>e- 
Clinton^  being  thus  possessed,  makes  a  new  settlement,  ^^ 

conveying  the  entirety  of  the  estate  to  trustees,  for  the      Clikto^ 
purpose  of  raising  «£'34,000  (and,  in  certain  eventSi     *  ^^' 

.flOjOOO  more,)  by  sale  or  nmrtgage,  and,  subject 
thereto,  for  his  family,  in  such  a  manner  as  the  absolute 
owner  of  an  estate  would  settle  it.  The  estate  of  the 
trustees  was,  therefore,  likewise  wholly  inconsistent  with 
any  title  that  could  ever  be  asserted  by  Horace  Earl  of 
Orford.  Then  followed  the  application  said  to  have 
been  made  by  Lord  Clinton  to  Lord  Orford^  to  confirm 
his  estate ;  but  this  is  not  accurately  stated,  and  the  dif- 
ference is  material.  If  it  had  been  so,  there  might  have 
been  some  plausibility,  although  little  of  sound  reason 
or  honesty,  in  saying  Lord  Orfbrd  meant  to  give  only  a 
qualified  confirmation  to  remove  a  certain  doubt  which 
had  been  suggested  to  him,  but  reserved  to  himself  the 
benefit  of  all  doubts  which  might  exist  beyond  it.  But 
this  is  not  a  confirmation,  it  is  an  absolute  conveyance, 
and,  in  the  form  of  en  absolute  conveyance,  not  to  Lord 
CHntofif  but  to  those  persons  on  whom  Lord  Clinton 
had  settled  the  estate.  The  recital  of  the  deed  must  be 
taken  as  Lord  OrfbrcTs  own  statement ;  and  that  recital 
says,  that  Lord  Clinton  had  not  only  entered  as  heir 
€^ parte  matemd,  but  had  executed  the  settlement  in  his 
right  as  owner  of  the  estate  :  the  deed  then  goes  on  to 
convey  to  the  trustees  of  that  settlement.  The  persons 
who  lent  their  money  on  the  faith  of  the  deed  are  in  the 
same  situation  as  if  they  were  actual  parties  to  it,  since 
they  take  under  those  who  are  {larties,  and  through  the 
intents  and  purposes  of  the  deed.  Lord  Clinton  says, 
"  I  wa^nt  to  raise  money  on  the  estate.  There  is  a 
"  doubt  whether  persons  will  tend  me  mcmey.  unless  this 
"  difficulty,  which  I  have  mentioned,  be  cleared  away, 
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1817.  "  and  for  this  purpose  I  call  upon  you,  Lord  Orfard^ 

^^^^^^^       c<  iQ  remove  it."     Lord  Orford  sees,  therefore,  that  he 

LEY^^^'  ^  called  upon  for  the  express  purpose  of  enabling  Lord 

V.  Clinton  to  raise  money  on  the  estate ;  and  shall  his  re^ 

^i*/?  K^^       presentatives,  more  than  twenty  years  after,  be  admitted 

to  say,  "Lord  Orford  enabled  Lord  Clinton^  by  his 

"  confirmation,  to  take  in  these  mortgagees  and  pur- 

"  chasers;  and  we  will  now  maintain  that  that  confir- 

*^  mation  goes  for  nothing?" 

The  case  may  be  very  different,  as  between  Lord 
Orford  and  Lord  Clinton^  and  as  between  Lord  Orford 
and  the  mortgagees.  Lord  Orford  and  Lord  Clinton 
each  knew  the  imperfeiction  of  his  own  title;  but  how 
can  the  mortgagees  be  affected  with  notice  ?  The  re- 
cital is,  that  Lord  Clinton  entered  *^  as  heir  ex  parte 
*^  mq,tem&f^  Was  it  incumbent  on  the  mortgagees  to 
enquire  if  that  assertion  was  true,  it  being  the  assertion 
of  Lord  Orford  himself,  the  heir  ex  parte  matemd  ? 
Could  Lord  Orford,  or  can  those  who  claim  under  him, 
be  now  admitted  to  contra4ict  that  ^sertion  ?  Is  it 
campetent  for  a  person  who  has  confirmed  the  estate  of 
another,  to  say  to  one  who  has  lent  money  upon  the 
iSaith  of  his  confirmation,  "  You  are  to  give  no  credit  to  ' 
**  the  recitals  of  this  deed.  You  have  lent  your  money 
<*  upon  a  bad  title,  and  I  will  now  take  your  security 
V  from  you  ?" 

Now,  granting  that  the  intention  cannot  control  the 
legal  effect  of  the  deed  of  1781,  still,  if  it  was  an  inten- 
tion, clear  in  itself,  and  known  to  the  persons  who  were 
parties  to  the  deed  of  1794,  it  is  that  upon  which  those 
parties  must  reasonably  be  presumed  to  have  acted. 
The  deed  of  1794  recites  that  intention.  Why? — un- 
less the  parties  to  that  deed  meant  to  abide  by  it?  After 
flarl  Horace  had  seen  Lord  Clinton  enter,  and  hold  pos- 
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session,  and  exercise  acts  of  ownership— after  all  thisy  ^^^T* 

he  executes  a  deed,  in  which  he  says,  he  knows  it  was 
Earl  George's  intention  not  to  vary  the  deed  of  1781  • 
To  say  that  this  assertion  refers  only  to  a  limited  object,  o 

is  lo  say  that  Earl  Horace  meant  something  contrary  to  J^A^niS!^ 
good  faith.  To  say  that  the  concluding  words  of  the 
limitation  qualify  the  terms  of  it,  is  to  argue  on  the 
mere  force  of  particular  words  against  the  express  in- 
tention of  the  parties.  It  is  a  confirmation  to  the 
trustees  (not  a  word  about  Lord  Clinton)  to  the  uses. 
Sec  of  the  settlement,  and  to  no  other  uses,  &c.  what- 
soever, ^^  in  the  same  manner  as  if  the  deed  of  1785  had 
<<  not  been  made;"  which  words,  if  read  in  a  paren* 
thesis,  are  mere  surplusage,  and  to  do  otherwise,  would 
be  to  give  them  a  meaning  contrary  to  the  manifest 
intention  of  every  other  part  of  the  instrument* 

II L  It  is  true  that,  according  to  the  technical  rules 
of  law,  there  can  be  neither  seisin  nor  dissebin  of  an 
equitable  estate;  but  to  say  that  there  can  be  no  adverse 
possession  is  a  most  extraordinary  position  with  respect 
to  titles  which  are  equitable  m^ely  because  the  legal 
estate  is  x>utstanding.  A  mortgagee  is  considered  in  a 
Court  of  Equity,  not  as  a  person  entitled  to  possession, 
but  as  a  creditor  having  a  claim  subject  to  which  the 
equity  x)f  redemption  is  to  be  considered  as  an  estate  to 
be  dealt  with,  to  all  intents  as  if  there  had  been  no 
mortgage  whatever.  This  was  not  a  mortgage  created  by 
George  Earl  of  Orford — Nobody  contests  his  title.  But 
the  contest  is  between  two  persons  claiming  the  equity 
of  redemption  subject  to  that  mortgage;  and  there  is  no 
distinction  between  this  and  the  case  of  any  other  out- 
standing estate.  The  statute  of  limitations  is  strictly 
pleadable  in  this  Court;  and  if  at  the  distance  of  more 
than  twenty  years  they  can  say  it  is  to  go  for  nothing, 
they  may  as  well  say  so  at  the  end  of  five  hundred  years. 
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ISiff  The  question  depends  upon  that  which  the  Court  has 

^'^^^^^      in  innumerable  instances  recognised  as  an  objection; 

LKT^^^'  a  party  coming  to  assert  a  stale  equity  against  one  to 

V.  whom  no  fraud  can  be  imputed,  after  a  great  lapse  of 

^i'iSJ^^      titnCf  and  after  repeated  acts  of  confirmation  and  ac- 

quiespence. 

After  again  adverting  to  the  point  of  Champerty^  and 
insisting  that  the  bill  must  be  considered  as  dismissed 
with  regard  to  the  Marquis  Cholmondeley^  submitted  a 
defect  of  evidence  in  respect  of  the  will  of  Samuel  MolU 
not  being  sufficiently  established  before  the  Court,  and 
X  the  recital  of  the  deed  of  1781  not  being  admissible  to 

prove  the  actual  situation  of  the  parties  at  the  time  when 
that  deed  was  executed.  He  remarked  on  the  date  of 
the  deed  of  1781,  almost  immediately  following  that  of 
the  death  of  Margaret  Countess  of  Orjbrd^  as  a  circum- 
stance strongly  corroborative  of  the  intention  of  Elarl 
George  in  &vour  of  the  Rolle  family.  In  addition  to 
the  authorities  already  referred  to  on  the  subject  of  rules 
for  the  construction  of  deeds,  he  mentioned  the  judg- 
ment of  Lord  C.  J.  WiUeSy  in  Roe  dem.  Wilkinson  v. 
Tranmer{ay,  and,  with  respect  to  the  office  of  the 
Habendum^  what  is  said  in  Shepherded  Touchstone^  p.  101 ., 
that  ^^the  Habendum  shall  be  taken  most  strongly 
^^  against  the  grantor,  and  most  to  the  advantage  of  the 
**  grantee,  yet  so  as  withal  it  shall  be  construed  as  near 
"  the  intent  of  the  parties  as  may  be."  With  regard 
to  the  suggestion  of  Roupell,  that  it  might  be  doubted 
whether  the  deed  of  1 785  did  not  operate  as  a  revoca- 
tion of  that  of  1781,  as  the  point  was  not  raised  by  the 
bill»  it  was  not  necessary  to  advert  to  it ;  but  the  cases  of 


{a)  Willes,  e84.    See  Sogd.  Gilb.  on  Uses,  24S.  Sd  ed. 
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Perkins  v.  Walker  {a)j  Thotne  v.  Thome  [b)^  and  James         1817. 

V.  Jackson  (c),  would  furnish  a  sufficient  answer.     He 

dwelt  on  the  whole  structure  of  the  deed  of  1794,  as  ^^^^^^^^"^ 

amounting  to  an  absolute  conveyance ;  and  insisted  that  v.' 

the  only  restrictiye  words  "  and  to  and  for  no  other        ,  l?T^* 
.  aad  Othen. 

<<  use,  intent,  or  purpose  whatsoever,'^  must  be  neces* 

sarily  referred  to  the  *^uses,  trusts,  intents,  and  purposes 

"  of  the  deed  of  1792,"  the  only  construction  which 

could  be  applied  to  them  according  to  the  ordinary 

usage  of  conveyances.     Then  the  words  which  follow 

were  merely  declaratory  of  an  objection  which  had  been 

started,  and  which  it  was  intended  to  remove,  but  were 

by  no  means  to  be  taken  as  limiting  the  operation  of 

the  deed  to  that  single  purpose.  On  the  point  of  length 

of  time,  the  cases  of  rents  which  had  been  cited  {Stack- 

house  V.  Bamston^  &c.)  rested  on  grounds  peculiar  to 

those  cases,  and  were  not  to  be  considered  as  decisive  of 

the  general  question.   On  the  bead  of  acquiescence,  the 

case  of  Lord  Pom/ret  v.Lord  Windsor  did  not  apply,  being 

a  question  between  equitable  incumbrances,  not  on  the 

part  of  those  claiming  the  equity  of  redemption,  which 

is  the  corpus  of  the  estate  itself,  and  capable  of  a  distinct 

and  substantive  possession.     Lord  GrenviUe  y.  Blyth 

proceeded  expressly  on  the  ground  that  there  may  be  an 

adverse  possession  of  an  equity  of  redemption. 

Leach  in  reply. 
L  The  first, — and  by  far  the  most  important  point 
in  this  case, — depends  upon  the  deed  of  Settlement  of 
1781 ;  which  has  been  supposed,  by  a  common  mistalce^ 
from  the  death  of  Lord  Orford  till  the  late  discovery,  to 
give  title  to  the  Defendant. Lord  Clinton.    It  is  not  de-  | 

nied  that  Lord  Clinton  can  have  no  title  under  that  deed, 
if  the  words  are  to  be  received  according  to  their  Ic^al 

{a)  \  Vern.  97.  {e),  16  Ves.  356. 

(b)  Ibid.  141. 
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effect.  It  is  a  settled  rule  of  policy  in  the  law,  that 
no  person  can  make  his  own  right  heir  a  purchaser  ^ 
and,  as  he  cannot  do  it  by  direct,  neither  can  he  by 
indirect,  description.  He  cannot,  for  instance,  make 
his  right  heir  a  purchaser  by  calling  him  in  a  deed  not 
his  own  right  heir,  but  the  right  heir  of  his  father. 

But  then  it  is  said,  •*  Although  that  may  be  very 
**  true  in  a  common  law  conveyance,  it  is  not  true  in 
"  the  construction  of  wills.  This  is  a  conveyance  ope- 
*^  rating  by  the  statute  of  uses;  and  a  conveyance 
<<  operating  by  the  statute  of  uses  is  subject  to  the 
*^  same  rules  of  construction  as  apply  to  wills." 

Is  this  an  accurate  statement  of  what  the  rule  of  law 
is  at  this  day  ?  Is  it  true,  that  the  rule  of  construction 
which  applies  to  wills,  applies  to  conveyances  by  the 
statute  of  uses?  Or  is  it  not  a  strict  rule  in  Courts  of 
Law,  that  the  same  construction  that  applies  to  common 
law  conveyances,  applies  to  conveyances  under  the  sta- 
tute of  uses,  with  one  exception  only  ?  Why  should  it 
not  be  so  in  principle?  If  we  were  now  inquiring, 
not  what  is  the  strict  rule,  but  what  ought  to  be  the 
rule,  how  would  the  Court  address  itself  to  the  consi- 
deration of  the  subject  ?  The  policy  of  the  common 
law  requires,  that  it  should  be  understood,  that  he  who 
uses  certain  technical  expressions  in  a  deed,  means 
what  those  expressions  import.  It  is  a  rule  founded 
with  a  view  to  the  security  of  property.  That  rule  is 
not  applied  to  wills,  because  wills  are  often  necessarily 
made  without  deliberation,  and  without  an  opportunity 
of  legal  assistance;  and  the  Court,  therefore,  if  it  were 
to  apply  that  rule  to  the  case  of  wills,  would  be  likely, 
in  a  great  number  of  cases,  to  defeat  the  intention  of 
the  testator.  But  a  conveyance  to  uses  stands  on  the 
same  footing,  in  this  respect,  as  a  common  law  convey- 
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ance.      It  cannot   be   said,    if  there  is  any  sense  in  i^^2* 

the   reason   of  the   rule  as  to   common   law   convey- 
ances, that  it  is  not  applicable  equally  to  a  convey- 
ance under  the  statute  of  uses.     We  are  not  enquir-  v 
ing,  however,  how  the  law  ought  to  de  settled. — The     «„^  n^^ow 
law  is  settled. 

The  first  case  to  which  I  shall  refer,  is  Abraham  v. 
7\mgg  {a).     If  that  had  been  a  common  law  convey- 
ance, the  words  "  heirs  male"  would  of  necessity  have 
given  a  fee-simple  to  Gabriel  Dotiner.     The  question 
was,  whether  it  did  not  also  give  a  fee- simple  to  Gabriel 
Dormer  in  a  conveyance  to  uses,  or  whether  it  was 
to  receive  the  construction  of  a  will?    The  Justices 
held,  that  it  was  an  estate  in  fee  to  Gabriel  Dormer  / 
that  although  it  were  by  way  of  use,  it  differed  not 
from  other  gifts  by  deed,   and  should  not  have   any 
other  construction.     So  in  Makepeace  v.  Fletcher  {b)^ 
which  was  a  limitation   by  a  man  to   the  use  of  his 
eldest  daughter  and  the  issue  of  her  body.     In  a  will, 
that  would  have  been  a  clear  estate  tail.     In  a  common 
law  conveyance  it  would  not  have  been  an  estate  taily 
because  there  wanted  the  word  ^^  heir."  ,  All  the  Court 
agreed  that  the  daughter  had  not  an  estate  tail,  but  an 
estate  for  life  only ;  that  is  to  say,  that  it  was  impossible, 
to  construe  the  deed  on  the  principles  that  apply  to  wills, 
and  that,  according  to  the  effect  of  common  law  convey- 
ances,  she  could  have  an  estate  for  life  only.     So  in 
1  Roll,  Ab.  837.  i2.  1.,    "  If  a  man  makes  a  feoffment 
<'  to  the  use  of  J*.  5.  and  the  issue  male  of  his  body, 
'^  this  is  no   estate   tail   for  want  of  the   word   heir, 
<^  although  this  be  by  the  way  of  use ;"  in  other  words, 
conveyance  to  uses  must  receive  the  same  construction 
as  common  law  conveyances. 

(a)  Cro.  Eliz.  478.  (i)  Comyn,  457. 
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The  case  of  Tapner  v.  Mcrlott  {a\  was  not  decided 
on  the  point  in  question.      But  Lord   Chief  Justice 
Willes  thought  it  important  to  state  his  opinion,  which 
was  also  that  of  the  other  Judges ;  and  this  is  his  lan- 
guage :  "As  to  what  was  insisted  upon,  that  a  convey- 
"  ance  to  uses  is  to  be  construed  as  a  will,  and  in  a 
"  different  manner  from  other  conveyances,  we  are  all 
"  clearly  of  a  contrary  opinion ;  for,  since  the  statute 
<*  of  uses,  an  use  is  turned  into  a  legal  estate  to  all 
"  intents  and  purposes.     It  must  be  conveyed  exactly 
"  in  the  same  manner,  and  by  the  same  words ;  and,  if 
^*  it  were  otherwise,  as  most  conveyances  are  now  made 
^<  by  the  way  of  use,  endless  confusion  would  ensue.'* 


In  jpoe  V.  Morgan  {b\  Lord  Kenyorij  after  deprecat- 
ing all  arguments  addressed  to  the  passions  in  Courts  of 
Justice,  states  his  opinion,  (as  to  which  there  may  be  some 
ground  to  differ  from  him,)  that  "  it  would  have  been 
*^  better  for  the  public  if  the  same  rules  of  construction, 
<^  which  hold  in  the  cases  of  deeds,  had  always  been 
<^  applied  to  wills.''     And  afterwards  goes  on  to  say, 
(referring,  probably,  to  the  very  case  that  has  been  cited 
from  Cro.  Eliz,)  "  Soon  after  the  statute  of  uses,  an 
**  attempt  was  made  to  introduce  a  different  construc- 
^*  tion  on  deeds  to  uses,  from  that  which  was  put  upon 
**  common  law  conveyances ;  but  that  attempt  failed  of 
<*  success,  and  the  same  rule  of  construction  applies  to 
"  both."     Lord  Kenyon  was  afterwards  called  to  recon- 
sider this  subject  in  Alpass  v.  Watkins  (c),  where  the 
attempt  was  to  alter  the  effect  of  a  limitation  upon  the 
supposed  intention  of  the  author  of  the  deed,  inferred 
from  an  expression  in  the  recital.     It  was  argued  that, 
being  a  conveyance  operating  under  the  statute  of  uses, 
the  technical  words,  giving  an  estate  tail,  should  not 

(fl)  Willes.  180.  (c)  8  T.  R.  516. 
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have  their  technical  construction.  But  the  question 
was  treated  as  so  little  deserving  of  attention  by  the 
Court,  that  Lord  Kenyon  would  not  hear  the  Counsel 
argue  in  support  of  the  estate  tail,  but  said,  this  is  the 
case  of  a  deed,  a  deed  to  uses,  which  must  be  construed 
like  a  common  lai^  conveyance. 


1817. 
Cholmonde- 

LET 

Clinton 
and  Others. 


I  stated  this  to  be  the  strict  rule  <^  with  one  exc^ 
"  tion ;"  by  which  I  meant  to  refer  to  the  opinion  of 
Lord  Hardwicke,  and  his  decision  in  Rtgden  v.  Vol" 
Her  (a).  There  the  deed  clearly  had  a  testamentary 
purpose,  for  it  was  a  general  disposition  of  the  whole 
real  and  personal  estate;  and  one  of  the  arguments 
used  by  Lord  Hardwicke  for  coming  to  the  conclusion 
that  the  words  ^'  equally  to  be  divided  between  them,'' 
would  give  a  tenancy  in  conmion,  was,  that  the  deed 
was  testamentary.  I  do  not  mean  that  this  was  a 
reason  to  support  his  judgment;  it  has  not  been  so  con- 
sidered. It  stands  as  an  exception  to  the  general  rule. 
It  stands  on  his  great  authority  more  than  on  the 
reason  of  the  thing ;  and  it  has  ever  been  regretted  by 
the  Judges,  that  by  the  force  of  authority  such  a  con- 
struction should  have  crept  in  as  a  solecism.  Lord 
Hardwicke  does  not  dispute  the  general  rule,  that  these 
conveyances  are  to  be  construed  like  common  law  con- 
veyances ;  but  he  says,  the  words  are  '^  words  of  regu- 
<*  lation  or  modification,"  not  affecting  the  substance  of 
the  limitation ;  and,  therefore^  **  there  is  no  barm  in 

• 

<*  giving  them  greater  latitude  in  deeds  on  the  statute  of 
*^  uses,  than  on  feoffments.*' — It  seems,  therefore,  that  he 
adopts  and  confirms  the  rule;  and  one  caiuiot  but  lament 
that  he  has  founded  an  exception  on  such  unsatisfactory 
reasoning.     The  question  was .  afterwards  pressed  on. 


(a)  S  Atk.  7S1.    2  Vcs.  252.  257. 
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Lord  Thurlow  in  another  case,  which  has  been  cited  («), 
where  the  question  was  raised  on  a  settlement,  "  to  permit 
"  all  and  every  the  children  to  take  the  rents  to  them 
"  and  their  heirs  for  ever,"  whether  the  children  were 
to  take  as  joint  heirs,  or  as  tenants  in  common*  It 
was  said,  ^^  here  is  as  plain  an  intention  as  there  was 
"  in  Rigden  v.  Vallier.^'  I  have  seen  a  MS.  note  -of 
Lord  Thurlow^ s  judgment  in  this  case,  in  which  he 
alludes  to  Rigden  v.  VaUier^  and  regrets  the  decision. 
But  to  take  the  effect  of  his  judgment,  as  it  appears  in 
the  report :  "  The  question,"  he  says,  "  is,  whether 
^^  the  giving  the  estate  this  way  can  be  supported,  and 
^^  whether  deeds  to  uses,  in  the  nature  of  wills,  should 
<<  be  construed  so  widely  as  wills  have  been.  I  should 
^^  be  sorry  to  give  into  this,  for  I  think  no  good  has 
<'  been  done  by  the  wide  construction  of  wills."  Upon 
the  cause  coming  on  again,  he  observed,  that,  *^  wbe- 
^  ther  the  settlement  was  to  be  considered  as  the  con- 
'*  veyance  of  a  legal  estate,  or  a  deed  to  uses,  would 
<*  make  no  difference;"  and  he  adhered  to  his  former 
opinion. 


The  Court  will  not  be  surprised  to  find  that  some 
authorities  (as  they  are  termed)  are  cited  by  the  De- 
fendants in  support  of  their  proposition,  that  convey- 
ances to  uses  are  to  be  construed  as  wills;  since  Lord 
Kenyon  tells  us,  that  an  attempt  had  been  made,  soon 
after  the  statute  of  uses,  to  introduce  that  distinction. 
The  first  of  these  attempts  is  to  be  found  in  the  case  of 
Leigh  V.  Brace  {b)^  and  undoubtedly  CarikcWy  the 
reporter,  distinctly  states,  that  the  decision  in  that  case 
was  supported  upon  the  principle  that  there  was  no 
distinction  in  construction  between  conveyances  to  uses 


(a)  Sirattony.Best,2Bro. 


(b)  Garth.  S4.S.    5  Mod. 
266. 
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and  wills.  Now,  that  case  was  pressed  upon  the  attention  1817. 

of  the  Court  of  Common  Pleas  in  Tapner  v.  Merlott  (a\ 

and  I  should  have  thought  that  it  would  hardly  have 

been  considered  as  useful  to  the  Defendants,  after  hav-  t;. 

ing  read  what  L.C.J.  Willes  said  on  this  subject,  to      ^^^1^^ 

bring  forward  that  case  as  entitled  to  the  least  weight. 

For  there,  after  the  passage  I  have  already  referred  to, 

His  Lordship  proceeds  to  comment  at  large  on  that 

very  case,  and  concludes  thus — "  I  own  that  Carthew 

**  is,  in  general,  a  very  good  and  a  very  faithful  re- 

"  porter ;  but  I  fancy  he  was  mistaken  here,  because  I 

*'  cannot  think  the  Court  would  give  so  absurd  a  reason 

'^  for  their  judgment,  especially  since  there  is  not  a 

"  word  said  of  it  in  5  Mod.-,  where  the  case  and  the 

"  arguments   upon   it  are  very   particularly  reported. 

"  However,  if  this  had  been  as  Carthew  reports  it,  yet 

^'  it  is  a  single  case,  it  is  contrary  to  reason  and  to 

^'  common  experience,  and  such  a  determination  would 

"  make  such  confusion  in  all  the  property  of  the  people 

*^  of  this  kingdom,  that  I  own  I  should  have  no  regard 

<^  to  it,  but  think  that  the  contrary  ought  to  be  de- 

"  clared  to  be  law." 

The  next  case  relied  upon,  is  not  a  decision,  but  a 
Dictum ;  the  Dictum  of  Lord  Chief  Justice  Haley  in 
Pybus  v.  Mitford{h).  Now  in  that  case,  there  was  no 
such  point  decided:  the  point  had  no  application  to*  the  ' 
question  before  the  Court;  but  Lord  Hale  enters  into 
an  argument,  and  gives  his  opinion  that  the  second 
son  might  take  by  description  as  a  purchaser,  proceed* 
ing  upon  the  distinction,  which  he  considers  there  ought 
to  be  made,  between  the  construction  of  a  conveyance  to 
uses,  and  that  of  a  common  law  conveyance.  Undoubtedly, 

(a)  Willes,  17Y.  (6)  Vent.  372. 
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1817.         therefore,  there  is  Lord  Hale^  opinion  upon  this  sub* 

ject;    one  of  those  opinions  to  which   Lord   Kenyon 

refers.     Mr.  Hargrave^    in  a  note  to  Coke  Littleton^ 

V.  enters  very  much  into  the  consideration  of  this  opinion, 

^J^^JJ^      and  says,  the  tradition  of  the  profession  is,  that  Lord 

Hcde  in  that  obiter  dictum  stood  alone;  though  it 
would  app«lar  from  the  report  in  Ventrisy  that  Mr.  Jus- 
tice Wylde  adopted  the  same  notion.  However,  it  was 
<*  an  attempt  made,"  a  floating  notion,  which,  happily 
for  the  interests  of  society,  is  now  settled  to  a  different 
conclusion. 

The  case  of  Wills  v.  Palmer  {a)  is  also  entitled  to  great 
weight,  though  not  a  decision,  yet  as  an  authority  of  the 
Court.     In  that  case,  the  Court  was  not  called  on  to 
consider  whether,  if  the  father  had  not  taken  an  estate 
tail,  he  would  have  taken  by  purchase.     That  was  quite 
immaterial;  for,  having  decided  that  he  was  to  take  by 
descent,  it  was  immaterial  to  enter  into  the  other  ques- 
tion.    They  do,  however,  proceed  to  state  their  opinion 
upon  it.  But  giving  to  their  dictum  all  the  weight  which 
the  character  of  the  Judges  entitles  it  to,  still  it  is  a 
mere  dictum;  and  we  cannot  but  consider  it,  when  com- 
pared with  those  decided  authorities  which  have  been 
stated  in  support  of  the  PlaintiiTs  case,  as  one  of  those 
"  attempts'*  which  were  made  (as  Lord  Kenyon  says) 
to  adapt  the  principle  of  the  construction  of  wills  to  the 
case  of  conveyances  to  uses. 

Mr.  Preston  cited  the  case  of  Spark  v.  Spm-kj  and  seem- 
ed to  consider  it  the  most  important  case  in  the  books. 
But  if  it  had  not  been  qualified  by  so  strong  an  epithet, 
it  would  never  have  occurred  to  me  as  a  case  to  which 
it  was  at  all  important  to  call  the  attention  of  the  Court. 

{a)  5  Burr.  2616. 
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The  question  being  whether  a  term  of  forty  years,  1817. 

vested  in  the  lessee  for  eighty  years,  under  the  descrip- 

tion  "  to  his  executors,     the  Court  says,  that  it  clearly  ^gY 

vested  in  him  upon  the  plain  declaration.    Nobody  can  v. 

doubt  that  it  must  have  been  the  intention  that  it  should     _   f'^T^?. 

▼est  in  him.  A  stranger  gives  to  JV.  S.  a  lease  for  eighty 

years.    A  stranger  gives  to  his  executors  a  further  lease 

for  forty  years.  How  could  that  stranger  have  intended 

any  personal  benefit  to  those  executors?    What  motive 

could  operate  with  the  grantor  of  that  estate  to  make 

this  beneficial  provision  for  the  executors  of  W.  S.  when 

he  could  not  possibly  know  who  they  would  be  ?    This, 

therefore,  was  held  substantially  a  grant  to  W,  S. 

Then,  as  to  Archbishop  Cranmer^s  case  (a),  which  Mr. 
Preston  thinks  could  not  have  been  decided  as  it  was, 
but  on  the  distinction  between  a  deed  to  uses  and  a 
common  law  deed. — Suppose  Archbishop  Cranmer  had 
limited  to  a  stranger,  and  afterwards  to  his  executors, 
must  not  the  decision  have  been  the  same  as  in  Spark  v. 
Spark  ?  Suppose,  in  Spark  v.  Sparky  it  had  been  a  lease 
made  by  W,  5.  to  himself,  remainder  to  his  executors, 
must  hot  the  decision  have  been  the  same  as  in  Arch- 
bishop Cranmer'B  case?  Then  how  can  it  be  said  this 
is  a  case  to  establish  a  distinction  ? 

In  the  note  to  that  case,  which  has  been  also  referred 
to,  it  is  not  said  by  Walmesley  that  the  decision  turns 
on  the  distinction  between  deeds  to  uses  and  common 
law  conveyances ;  he  states  that  it  is  limited  to  uses,  but 
he  does  not  notice  the  dbtinction:  the  decision  was 
on  the  intention :  in  the  one  case,  a  man  might  well 
give  to  his  own  executors,  but  a  stranger  would  not 
give  to  persons  not  within  his  appointment  or  know- 
ledge. 

(n)  Salk.  508. 
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ISl^!  .  Suppose,  however,  this  was  not  the  settled  law  of  the 

Court,  and  that,  from  any  (as  1  should  think)  mistaken, 
loose,  and  imperfect  view  of  the  subject,  the  Court  had 
V.  been  induced  to  apply  the  principle  of  construction  in 

mfofKoM  ^'^®  ^^^^  ^^  vifiUs  to  the  case  of  a  conveyance  to  uses, 
let  us  enquire  what,  upon  this  subject,  has  been  decided 
in  the  cases  of  wills  ?  It  has  been  decided  that,  in  the 
case  of  a  will,  a  son,  though  the  father  be  alive,  may 
take  as  purchaser  by  the  description  of  "  heirJ*  In 
Long  v.  Beaumont  it  was  decided,  that  the  word  "  heir" 
in  a  will  may  receive  the  construction  "  of  heir  appa- 
rent." It  was  decided  by  Brown  v.  Barkkamj  and  other 
cases  of  that  class,  that  an  heir  special  may  take,  though 
he  be  not  the  heir  general ;  that  a  man  may  take  as 
heir  by  purchase,  though  not  heir  to  all  purposes. 
Suppose  the  same  were  to  be  held  in  a  conveyance  to 
uses,  what  has  that  to  do  with  the  present  question? 
Here  it  is  admitted  that  Lord  Orford  meant  the  right 
heir  of  Samuel  Rolle.  A  will  speaks  at  the  death  of  the 
testator ;  but  a  deed  speaks  presently,  and  marks  the 
intention  at  the  time  of  its  execution.  A  man  may  by 
deed  describe  a  future  class  of  persons  as  heirs  to  come 
into  existence ;  but  here  he  uses  no  terms  of  futurity, 
he  speaks  per  verba  de  prasenti ;  he  speaks  of  persons 
already  in  existence,  of  the  then  "  right  heirs  of  Samuel 
"  Bolle,"  But  we  are  told  to  look  at  the  prior  part  of  the 
deed,  and  that  there  we  shall  collect  that  he  did  not 
m^an  what  he  has  said ;  that  he  meant  something  in 
direct  contradiction  to  the  plain  force  of  his  own  expres- 
sion. I  am  quite  willing  to  admit  that  he  never  meant  to 
describe  himself  under  the  term  of  "  right  heir  of  Samuel 
"  jRoUe:^*  it  could  not  be  that  he  meant  to  describe  him- 
self. I  am  certain  that  he  made  some  mistake,  either 
in  point  of  law  or  of  fact ;  that  he  misunderstood  either 
the  effect  of  the  terms  he  used,  or  his  own  individual 
cliaracter;  that  he  did  not  mean  what  the  expression 
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imports.     But  is  there  any  such  rule  as  that,  if  a  testator,         1£^^ 
by  mistake,  makes  a  deed  directly  contrary  to  his  in- 
tention, the  Court  shall  say,  it  will  make  a  new  deed  for 
him  according  to  his  intention?    Not  a  case  has  been  «• 

produced,  where,  in  a  clear  mistake,  the  Court  has  voi-  d  OA^*^ 
tured  to  say  it  will  not  act  upon  the  deed  made,  but  it 
will  act  upon  a  deed  not  made.  Why  are  we  left  without 
one  principle  or  authority  to  guide  the  Court  in  its  de« 
cision  on  the  single  point  presented  to  it  ?  For  no  other 
reason  than  because  there  is  no  principle  or  authority  to 
meet  it. 

I  am  willing,  however,  that  the  case  should  stand  upon 
the  rules  of  construction  so  elaborately  pressed  upon  the 
Court*  Let  us  see  what  these  rules  of  construction  are. 
They  are  those  laid  down  by  L.  C.  J.  WiUcSj  in  the  case 
of  Dormer  v.  Parkhurst  {a)f  where  the  learned  Judge 
thus  concludes:  ^^  I  admit  that,  though  the  intent  oS 
"  the  parties  be  never  so  clear,  it  cannot  take  place  ccm- 
"  trary  to  the  rules  of  law,  nor  can  we  put  words  in  a 
^^  deed  which  are  not  there,  nor  put  a  construction  on 
<^  the  words  of  a  deed  directly  contrary  to  the  plain 
*^  sense  of  them.'' — ^^  But  where  the  intent  is  plain  and 
^'  manifest,  and  the  words  doubtful  and  obscure,  it  is 
^^  the  duty  of  the  Judges  (and  this  is  that  astidia  which 
^'  is  so  much  commended  by  Lord  Hobart^  page  227f  in 
"  the  case  of  the  Earl  oi  ClanrUkard^)  to  endeavour  to 
^'  find  out  such  a  meaning  in  the  words  as  will  best  an* 
"  swer  the  intention  of  the  parties." 

To  apply  those  rules  to  this  case, — Is  the  Court  here 
called  upon  in  the  case  of  doubtful  words?  The  Court 
is  asked  to  strike  out  words  which  exist,  and  to  introduce 
such  others  as  will  best  answer  the  intent  of  the  parties. 

(a)  Willes,  332. 
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1817.  Bat  this  is  not  the  office  of  construction ;  it  is  a  case  of 

plain  mistake  on  the  part  of  the  grantor,  and  the  Court 
cannot  relieve  against  mistake  in  a  voluntary  settlement. 
V*  Suisse  it  could  correct  a  plain  mistake  on  the  part  of 

Mif^tk^  the  author  of  the  deed,  and  say  that  the  deed  shall  mean 
something  directly  contrary  to  what  he  has  said,  still 
the  Court  cannot  safely  find  its  way,  unless  it  can  see 
what  is  the  single  and  precise  expression  that  would 
have  met  his  intention.  Has  Lord  Orford  told  the 
Court  what  was  the  future  period  at  which  his  descrip- 
tion of  "  right  heir**  was  to  apply  ?  They  say,  he  has 
told  it  in  the  recital ;  that  the  motive  of  the  deed  clearly 
points  out  who  it  was  that  Lord  Orford  meant  Sup- 
pose we  were  to  introduce  into  the  deed,— ^*  to  the  use 
^<  of  such  person  as  shall  at  my  death  be  the  right  heir 
^  of  Samuel  Rolled — is  that  an  expression  that  would 
satisfy  the  declared  purpose  of  the  author  of  this  deed  ? 
^  In  making  the  limitiition  of  this  deed,  out  of  love 
^  and  affection  to  my  relations,  the  heirs  of  Samuel 
*^  MolUf  I  desire,  in  case  I  should  have  no  heir  of  my 
'^  body,  that  such  person  as  shall^  at  the  time  of  my  deaths 
^  answer  the  description  of  right  heir  of  Samuel  RoUe 
'^  shall  succeed  to  this  estate/'  Can  it  be  said  that  this 
would  not  have  satisfied  the  expressed  intention  at 
least  as  wdl  as  the  words  which  are  sought  to  be  intro- 
^hioed,  limiting  the  period  to  the  failure  of  issue  ?  Then 
the  Court  has  here  a  choice  of  two  expressions,  either 
ef  which  would  equally  satisfy  the  expressed  intention. 
Which  of  the  two  is  it  to  adopt,  in  the  absolute  un- 
certainty in  which  the  author  of  the  deed  has  left  it  ? 
If  the  Court  were  to  find,  in  an  express  deed,  some- 
tlmg  which  imported  one  of  two  objects,  with  so  much 
uncertainty  that  it  was  not  possible  the  Court  could 
make  a  choice  between  them,  the  deed  would  be  decreed 
void  for  that  uncertainty.  Then  if  the  Court  sees  that 
either  of  these  expressions  would  answer  the  intention^ 
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is  it  not  plac^  in  the  same  situation  ?  But  there  may 
be  another  uncertainty.  After  the  limitation  to  the  use 
of  the  heirs  of  the  body  of  George  Lord  Orfordj  there  is 
a  use  <^  to  such  person  or  persons  as  he  shall  appoint*'' 
Now,  why  might  not  George  Lord  Orford  have  executed 
every  purpose  of  the  deed,  if  he  had  said,  ^  remainder 
<^  to  the  use  of  such  person  as  shall  be  the  right  heir  of 
^^  Samuel  Bolle,  when  the  use  which  I  propose  to  ext^ 
"  cute  by  virtue  of  this  reserved  power  shall  &U  ?' 
Would  not  that  equally  answer  the  intention  of  the 
grantor?  Does  not  the  Court  here  meet  with  a  choice 
of  three  expressions,  describing  totally  different  persons^ 
and  yet  each  of  those  descriptions  answering  the  motive 
and  purpose  of  the  testator  ? 


1817. 
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II.  The  Deed  of  Confirmation  is  then  relied  on  as 
giving  a  title  to  Lord  Clinionj  supposing  he  had  no  title 
under  the  deed  of  1781 ;  and  the  arguments  are  shaped 
in  different  forms.  In  the  first  place  it  has  been  stated, 
that  this  deed  of  1794  is  a  plain  confirmation  on  tke 
part  of  Horace  Lord  Orford^  not  to  the  extent  only  ef 
removing  out  of  the  way  the  alleged  difficulty  of  tfete 
deed  of  1 785,  but  that  there  is  a  plain  intention  to  eon* 
firm  Lord  ClintorC%  estate  absolotely  under  the  deed  of 
1781.  But  I  need  only  refer  to  the  deed  in  question  In 
satisfy  the  Court  that  the  simple  object  was  not  to  touch 
the  deed  of  1781 ;  not  to  conirm  any  defect  in  titiBl 
deed ;  but  to  i^emove  the  obstructions  created  by  Ae 
deed  of  1785. 


They  then  say,  This  is  a  confirmation,  not  of  Lord 
Clinton^  estate,  but  of  the  estate  of  the  trustees  of  the 
deed  of  1 799.  We  say  the  same.  It  was  reasonaUe 
it  should  she  so.  Lord  Ciinion  having  assigned  to 
trustees  for  certain  purposes,  the  confirmation  was  to 
enure  for  those  purposes.     But  it  is  a  confirmation  of 
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1^17*  the  estate  of  the  trustees  in  the  same  respect  as  it  would 

^  have  been  a  confirmation  to  Lord  Clinton  himself.  There 

LBT  ^  ^^  prayer  agamst  the  trustees ;  but,  if  there  were,  they 

v;  accepted  the  trust,  not  in  respect  of  this  deed  of  confir- 

and  Odwn:     nation,  but  in  the  confidence  that  Lord  Clinton  had  the 

title  under  the  deed  of  1781.  If  the  confirmation  had 
never  existed,  would  not  the  trustees  have  been  reduced 
to  the  very  inconvenience  which  they  now  complain  of 
as  a  hardship  peculiar  to  them  ? 

Then  it  is  said,  Suppose  it  was  the  intention  of  Ho- 
race  Lord  Orford  not  to  confirm  altogether^  but  simply 
to  remove  the  deed  of  1785  out  of  the  way,  still  there  is 
here  an  actual  confirmation  to  all  intents  and  purposes. 
They  say  that,  by  the  rules  of  law,  if  I  confirm  to  a 
man  an  estate  for  a  single  hour,  that  confirmation  enures 
to  his  whole  estate.     And  I  agree  that,  if  the  person  to 
whom  I  convey  for  an  hour  has  an  estate  in  fee,  my 
confirmation,  though  expressed  for  an  hour  only,  is   a 
confirmation  of  the  whole  fee.    If  I  acknowledge  a  good 
title  in  a  man  for  a  minute,  the  policy  of  the  law  ex- 
cludes me  from  ever  afterwards  asserting  a  title  against 
him.     But,  suppose  there  be  an  estate  for  life,  with  re- 
mainder over,  do  they  pretend  that,  if  I   confirm  his 
estate  to  the  lessee  for  life,  that  will  enure  to  the  re- 
mainder over?     I  cannot  confirm  as  to  a  particular 
estate  partially,  but,  if  the  fee  be  divided  into  several 
estates,    I  may   confirm  one  without  confirming  the 
others.     If  there  is  a  lease  for  one  hundred  years,  I 
may  confirm  for  one  year  of  that  lease,  because  there 
the  feudal  principles  do  not  apply.     A.y  jB.,  and  C  hold 
in  fee:  I  confirm  as  to  the  estate  of  ^. only.     That  will 
enure  as  a  confirmation  of  that  estate  only,  and  not  as  a 
confirmation  of  the  whole  estate.     Then   upon   what 
principle  is  this  to  be  a  confirmation  to  all  intents  and 
purposes  ?    It  is  a  confirmation  .igninst  the  eficct  of  a 
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particular  deed ;  and  upon  what  principle  does  it  stand 
that  there  may  not  be  such  a  limited  confirmation  ? 

Another  ground  taken  is,  Whatever  you  meant,  this  is 
not  a  confirmation  :  it  is  a  conveyance  by  lease  and  re- 
lease; and  the  operation  of  that  is  to  pass  the  whole 
estate.  Whatever,  therefore,  you  intended,  you  have 
passed  the  whole  estate  to  Lord  Clinton  by  legal  con- 
veyance. Now,  if  this  were  at  all  important,  I  should 
state  with  great  confidence,  that  the  efiect  of  a  deed  of 
lease  and  release,  whether  considered  strictly  as  such,  or 
as  a  covenant  to  stand  seised  to  uses,  or  as  a  bargain  and 
sale,  or  as  a  confirmation,  is  like  every  deed  operating 
by  the  statute  of  uses : — that  it  will  receive  a  construction 
according  to  the  intent  of  it;  and  that  deeds  of  tease  and 
release  will  become  deeds  of  confirmation,  when  it  is 
necessary  that  they  should  be  so.  But  there  is  not  the 
least  need  of  entering  into  these  questions,  for  we  are  not 
dealing  with  a  legal  estate.  This  is  a  transaction  with 
respect  to  an  equity;  and  the  single  question  is,  What 
was  the  true  intention  of  the  parties? 

There  is  yet  another  argument  which  has  been  used 
on  the  part  of  the  Defendants.  They  assume,  first,  that 
this  was  a  conveyance  of  the  whole  fee  by  lease  and  re- 
lease; then  they  say,  your  bill  is  to  be  considered  in 
efiect  as  a  bill  calling  on  the  Court  to  reform  this  cqj^- 
veyance ;  and  you  are  not  in  a  situation  to  call  on  .the 
Court  so  to  do,  because  you  were  acquainted  with  the 
facts,  although  it  is  true  you  were  ignorant  of  the  law. 
Is  that  the  rule  of  a  Court  of  Equity  ?  If  a  man  repre- 
sents to  me,  that  under  a  particular  will  or  deed  be  is 
entitled  to  an  estate,  and  I,  in  confidence  pf  that  repre- 
sentation, and  in  ignorance  of  my  legal  right  under 
that  instrument,  execute  a  deed  to. confirm  Us  title,  is 
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it  the  law  of  a  Court  of  Equity  that  I  am  not  entitled  ta 
relief  against  such  a  mistake  ? 

The  first  case  is  Lansdaam  v.  LanscUmn  {a)f  where 
the  Chancellor  said,  **  that  the  maxim  of  law,  ignoratUia 
^  juris  rum  excusatf  was  in  regard  to  the  public,  that 
^  %;norance  cannot  be  pleaded  in  excuse  of  crimes,  but 
^  did  not  hold  in  civil  cases.''  The  first  brother  had  no 
more  conception  that  the  schoolmaster's  law  was  wrong 
than  the  other  had.  The  one  considering  that  he  was 
entitled,  and  the  other  considering  the  same,  the  youngest 
brother  got  an  advantage*  The  elder  insisted,  notwith- 
standing the  schoolmaster's  law,  that  h€  was  entitled ;  and 
this  case  might  be  considered  as  a  conprottHse  of  a  dis- 
puted r^t,  and  might  have  prevailed  on  that  ground . 
That  ground  did  not  prevail,  because  it  was  considered 
Aatthe  parties  acted  in  mistake  of  the  law ;  and  there- 
fore deeds  so  executed  could  not  be  sustained  in  a  Court 
of  Equity.  A  stronger  case  cannot  well  be  stated*  On 
A  mere  mistake  between  two  parties,  one  is  permitted  to 
enjoy,  and  the  other  renounces;  and  the  Court  will  re- 
lieve against  the  effect  of  that  mistake. 

The  next  case  is  Bingham  v.  Bit^ham  (h) :  this  was  a 
ease  of  gross  ignorance  of  the  law.  It  turned  out  that 
the  nidnliff  hsd  bought  his  own  estate,  and  that  the 
Xfofendadt  had  no  daim  to  it.  On  this  ground  the  bill 
was  filed.  It  was  insisted  that  it  was  the  Plaintiff's  own 
iault,  to  whom  llie  title  was  produced,  and  who  had  time 
to  consider  it.  Here,  therefore,  the  Plaintiff  was  fully 
apprised  of  the  instrument  which  created  his  title :  he 
had  an  opportunity  of  considering  the  effect  of  it,  and 
df  taking  legal  advice ;  but,  notwidistanding  he  had  that 


(«)  Mdsel.  864. 
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opportunity,  as  he  dealt  under  a  mistake  of  faisown  right,  1817.    * 

the  Court  decreed  for  the  Plaintiff*  with  costs,   and  in-   ^ 

Cholmokini^ 

terest  for  the  money  from  the  time  of  bringing  the  bill.  |,sy 

So  in  Turner  v.  Turner  (at),  the  Court  was  of  opinion  ^^r  qi||^^ 
the  Plaintiff  ought  to  be  relieved,  and  had  an  undoubted 
right  to  the  mortgaged  premises ;  and  decreed  the  De- 
fendant to  repay  all  the  money  received  by  him  thereon 
to  the  Plaintiff;  and  this  was  not  upon  any  misrepre- 
sentation, not  upon  any  fraud,  but  upon  a  mutual  mi^ 
take  as  to  the  title.  And  in  Pusey  v.  Deibouoerie  {ff\ 
the  Court  held,  because  the  daughter  was  ignorant  of  thef 
amount  of  the  orphanage  share,  though  there  was  no 
fraud,  that  it  was  ignorance,  whether  of  law  or  of  fiict, 
against  which  the  Court  would  protect;^  and  relief  was 
given  accordingly. 

Another  objection  is,  wilt  a  Court  of  Equity  relicf^e 
you  against  this  deed,  which  was  executed  by  mistake, 
in  order  that  you  may  take  advantage  of  a  mistake  made 
by  your  ancestor  in  an  instrument  by  which  he  meant 
to  disinherit  you  ?     I  own  this  argument  had  a  novelty 
in  it  which  a  good  deal  surprised  me.    I  never  before 
heard  it  stated  that,  if  an  heir  at  law  comes  for  relief  in 
his  character  of  heir  at  law,  diere  need^  to  be  any  ^- 
quiry  whether  he  became  entitled  because  his  ancestor 
made  no  will  or  deed,  or  because,  having  made  a  will 
or  deed,  it  was  defective.     We  take  the  deed  as  we  fitfd 
it :  the  intention  was  to  remove  the  instrument  of  17B5 
out  of  the  way  of  the  settlement  of  1781,  and  die  d^ed 
executes  that  intention  only. 

Then  it  is  asserted,  that,  if  Earl  Horact  had  really 
known  there  was  a  defect  in  the  deed  of  178^1,  he  wduld 

(fl)2Cha.Riep.  gl.  (i)3P.W.S2l. 
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1817-         have  also  remedied  that  defect.     My  answer  h.  The 

^^^'^^^^       Court  is  called  on  to  consider,  not  what  Earl  Horace 

i/HOLiioNDE-  ^^j  i^^Ye  done,  or  might  have  done,  but  what  he  has 

V.  done.     But  is  the  Court  prepared  to  say,  that  if  Earl 

^f'5'T®*      Horace  had  been  called  on  to  irive  this  estate  to  Lord 
tndOtlienk  .  ^ 

GitUon^  in  respect  of  the  imperfect  effect  of  the  deed  of 

1781,  he   would  have  done  so  ?    The  evidence  before 

the  Court  is,  that  flarl  Horace^  knowing  he  could  take 

no  advantage  of  the  deed  of  1785,  agreed  to  remove  it. 

And  the  Court  is  seriously  told,  because  he  executed  a 

deed  by  which  he  gave  nothing,  that,  if  he  had  known 

that  he  had  jC20,000  a-year  to  give  away,  he  would  have 

given  it. 

nL  Upon  the  length  of  time,  there  cannot  be  any 
difference  of  opinion  as  to  the  general  principle.  The 
same  possession,  which  would  be  a  bar  at  law,  will  form 
an  objection  in  the  case  of  an  equitable  estate.  It  would 
be  strange  if  it  were  otherwise.  Suppose  the  Court  is 
called  to  consider  questions  not  arising  out  of  the  form 
of  the  conveyance,— questions  in  which  the  jurisdiction 
does  not  depend  on  its  being  a  legal  or  an  equitable  estate, 
— ^but  questicms  in  respect  of  the  Court's  special  juris- 
diction. What  is  the  rule  adopted  in  such  cases  ?  A 
Court  of  Equi^,  proceeding  by  analogy  to  those  statutes 
which  protect  possession  at  law,  adopts  and  applies  them  ; 
and,  as  twen^  years  at  law  is  a  bar  to  a  possessory  action, 
so  it  is  held  a  bar  to  equitable  relief. 

But  they  say.  This  is  substantially  the  suit  of  Mrs. 
Ikamer, —  She  has  been  out  of  the  possession  twenty 
yean,  which  would  have  barred  her  from  proceeding  by 
gectment,  and  therefore  she  is  entitled  to  no  relief  in  this 
Court.  But,  if  Mrs.  2XnR^  is  the  person  entitled,  there 
is  an  end  of  the  objection.  She  would  be  entitled  to  her 
ejectment  as  Devisee,  t)ecause  her  Testator  died  seised 
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only  in  1797,  fifteen  years  before  the  bill  filed.     It  is       ^]^2l 
for  them  to  make  out  the  analogy  between  law  and 
^uity.     It  is  for  them  to  make  out  an  adverse  posses- 
sion against  the  Plaiutiffs.     They  have  no  adverse  pos-  v. 
session  in  equity;  have  they  an  adverse  possession  at        i'oXe^ 
law?    Have  they  an   adverse  possession  against  the 
mortgagee  ? — (for  we  are  now  treating  the  case  on  an 
acknowledged  title  in  the  Plaintiffs  to  this  equity  of  re- 
demption.)   Am  I  stating  a  new  doctrine  when  I  say, 
The  possession  of  the  mortgagee  is  the  possession  of  the 
mortgagor? — That  the  possession  of  him  who  so  holds 
my  estate  is  the  possession  of  me  who  have  granted  it? 

They  say,  the  mortgagee  never  was  in  possession,  and  I 
grant  that  he  was  never  in  the  actual  possession ;  but  he 
was  m  possession  by  the  person  who  qlaims  as  mortgagor. 
Lord  Clinton  says,  it  is  his  estate  which  the  mortgagee 
holds ;  it  is  in  that  character  that  Lord  Clinton^  as  be* 
tween  himself  and  the  mortgagee,  stands.  Is  not  he  a 
mere  tenant  at  will  to  the  mortgagee  ?  Could  not  the 
mortgagee,  at  any  one  hour,  by  ejectment,  have  turned 
Lord  Clinton  out  of  possession  ?  Is  it  possible  to  con- 
tend that  he  had  an  adverse  possession  against  the 
moitgagee?  Was  not  the  mortgagee  in  possession  of 
the  estate  by  the  hands  of  Lord  Clinton  ?  Therefore, 
as  between  Lord  Clinton  and  the  mortgagee.  Lord  CZf'n- 
ton  had  not  a  single  minute  of  adverse  possession ;  and 
i^  as  between  him  and  the  mortgagee,  he  had  no  ad- 
verse possession,  he  had  no  adverse  possession  as  between 
him  and  the  mortgagor; — for,  if  the  mortgagee  is  in 
possession,  it  is  the  possession  of  him  to  whom  he  is  to 
return  the  estate  on  payment  of  the  money.  And  yet 
Lord  Clinton^  not  having  for  a  single  hour  a  posses- 
sion which  he  could  treat  as  adverse^  talks  of  analogy 
to  a  Court  of  Law,  and  says,  Give  me  the  benefit  of  the 
possession.     As  to  what  happened  in  181 19  when  be 

Vol.  n.  J5         - 
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18 17.         took  the  assignment  of  this  mortgage,  that  does  not  alter 
the  question.     But  Lord  Clinton  says,  It  is  true,  I  cannot 
pretend  I  have  the  benefit  of  a  disseisin,  but  I  have 
Vm  what  is  just  the  same  thing,  I  have  been  receiving  the 

.^n*K^!!L  rents  and  profits  for  twenty  years.  I  have  been  putting 
into  my  pocket  what  belonged  to  you — is  not  that  sub- 
stantially an  adverse  possession  ?  Allow  that,  at  law,  it 
is  not;  but  is  it  not  in  a  Court  of  Equity?  It  is  some- 
thing new,  that  there  may  be  a  possession  not  adverse 
at  law  but  adverse  in  equity.  I  could  understand  the 
distinction,  that  they  may  have  a  possession  adverse  at 
law  and  not  adverse  in  equity:  but  this  is  the  converse. 

Now,  what  is  the  effect  of  the  late  decisions  on  the 
subject,  in  GrenviUe  v.  Blythe^  Hansard  v.  Hardy y  &c.  ? 
That,  so  long  as  he  who  has  the  legal  estate  is  not  dis- 
seised, so  long  as  the  legal  estate  is  not  turned  into  an 
adverse  right,  so  long  as  U  is  considered  in  possesiuoD, 
It  is  nonsense  to  talk  of  equitable  disseisin.  If  you  mean 
to  acquire  an  adverse  possession  at  law  against  me  who 
have  an  equity,  the  way  is  to  disseise  him  who  holds  the 
estate  for  my  equity ;  but,  so  long  as  my  estate  subsists 
in  his  possession,  it  is  idle  to  talk  of  a  possession  which 
is  to  deprive  me  of  my  equitable  rights*  This  is  the 
point  decided  in  those  cases,  and  on  the  clearest  prin- 
ciple; for  how  can  it  be  contended  that,  so  long  as  he 
who  holds  an  estate  for  me,  which  he  is  bound  to  treat 
as  my  estate,  is  entitled  to  enter,  I  lose  the  benefit  to 
which  I  am  entitled  by  his  entry  ?  I  can  compel  him  to 
enter,  so  long  as  he  remains  entitled  to  do  so ;  and,  if 
he  suffers  any  other  person  to  take  the  rents  and  profits, 
unless  it  amounts  to  a  legal  ouster,  unless  his  title  is 
gone  at  law,  I  can  compel  him,  in  a  Court  of  Equity,  to 
assert  his  legal  rights.  I^  therefore,  these  cases  are  law, 
it  is  new^o  say  that,  though  there  is  no  adverse  pos- 
session at  law,  yet  the  wrongful  receipt  of  rents  and 
profits  amounts  to  an  adverse  possession  in  equity. 
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But  tliey  say,  this  is  not  a  bill  for  redemption — if  it 
is,  why  make  Lord  Clinton  a  party?  This  is  again  one 
of  those  inaccuracies  which  one  is  surprised  to  find  very 
acute  and  able  men  fall  into— Was  it  possible  to  file  a 
bill  for  redemption  without  making  him  a  party  ?  He 
is  the  person  entitled  to  receive  the  mortgage  money. 
When  I  call  for  a  conveyance  of  the  estate  to  me  on  pay- 
ment of  the  mortgage  money,  am  I  not  bound  to  call 
upon  him  who  is  to  receive  the  money?  The  Defendant 
Drake  says,  I  took  an  assignment  of  the  mortgage  from 
the  heir  of  Sir  Edward  Hughes^  but  it  was  with  Lord 
ClinlorC%  money.    Was  it  possible  then  to  do  other  than 
make  him  a  party?  Suppose  somebody  else  had  paid 
ofi*  the   mortgage  in    1811,  and  that  a  bill  was  filed 
against  that  person.     Suppose  he  said,  You  are  the  re« 
presentative  of  George  Lord  Orford ;  it  is  true  that  you. 
Lord  Cholmondeley^  or  you,  Mrs.  Damer^  are  entitled  to 
redeem ;  but  I  will  let  you  into  a  secret — For  the  last 
twenty  years  I  had  a  notion  that  Lord  Clinton  repre- 
sented George  Lord  Orford^  and  I  allowed  him  to  hold 
the  estate — I  received  the  interest  regularly,  and  was 
satisfied — It  was  nothing  to  me,  and  therefore  I  allowed 
Lord  Clinlonj  believing  him  to  be  the  person  entitled, 
to  remain  in  possession  of  the  estate.     Supposehe  went 
on  to  say.  Now  I  insist,  because  for  twenty  years  I  have 
permitted  Lord  Clinton  to  take  the  rents  and  profits, 
that  therefore  you,  the  acknowledged  representatives  of 
George  Lord  Oiford^  are  not  entitled  to  redeem  me.— 
That  is  the  very  case  which  the  Court  has  now  to  de« 
cide.    Suppose  the  mortgagee  had  stated  such  an  answer 
as  that  to  a  bill  filed  for  redemption  by  the  present 
Plaintiffs ;  would  they  have  found  any  Counsel  to  state 
the  case  ? — To  contend  that,  for  that  reason,  the  mort- 
gagee was  not  bound  to  return  the  estate  of  the  mort- 
gagor ?' — that  the  representatives  of  George  Lord  Ov'* 
ford  had  no  right  to  redeem  because  the  mortgagee  bad 
received  the  interest  from  Lord.  C/fH/on^  who  for  twenty 
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years  had  been  in  the  receipt  of  the  rents  and  profits  ? 
Suppose  lA}rd  ClintOTij  he  being  not  interested   in  the 
mortgage  money,  had  filed  a  bill  to  redeem  this  mort- 
gage— Suppose  he  had  stated  his  title  to  redemption 
according  to  the  truth — Suppose  he  had   said.  Earl  ^ 
George  made  such  a  deed  in  1781 ;  Earl  Horace  made 
such  another  d^ed  in  1794,  in  the  persuasion  that  he 
was  entitled  under  the  deed  of  1781;   my  fether  en- 
tered into  the  receipt  of  the  rents  and  profits  of  this 
estate  in  the  persuasion  that  he  was  entitled  under  the 
same  deed ;  he  continued  in  the  receipt  of  the  rents 
and  profits;  and  upon  the  death  of  my  father,  I  en- 
tered, claiming  in  his  right:  I  admit  all  this  was  by 
mistake — that  my  father  asserted  his  title  by  mistake — 
that  Earl  library  submitted  by  mistake;  but,  though  all 
this  was  done  by  mistake,  yet  inasmuch  as  I  have  wrong- 
fully taken  these  rents  and  profits  for  twenty  years,  I 
submit  that  I  have  thereby  acquired  a  title  to  redeem ; 
and  I  call  upon  the  Court  to  compel  Sir  Echoard  Hughes 
to   assign  to   me   on    the  payment   of  the   mortgage 
money. — Would  any  lawyer  state  such  a  case?  And  is 
not  the  present  that  very  case  ?  The  cases  I  put,  and 
which  appear  so  extravagant,  absolutely  depend  upon 
the  principle  which  the  Court  has  now  to  consider. 


Now  what  is  the  real  form  of  the  proceeding  ?  The 
Plaintiffs  insist  that  they  are  entitled  to  the  equity  of 
redemption.  The  mortgagee  has  no  answer  to  make. 
In  some  cases  the  answer  of  a  mprtgagee  is  that  there 
is  no  mortgage.  But  here,  the  mortgagee  is  ready  to 
convey  the  estate  to  those  who  have  the  equity  of  re- 
demption. It  is  admitted  that,  in  point  of  title,  the 
Plaintifis  have  it;  but  Lord  Clinton  says,  "  Though  you 
*«  represent  George  Lord  Orford,  and  are  entitled  to 
**  the  equity  of  redemption,  yet  I  have  a  better  equity 
^  than  yon.  Yours  is  a  perfect  equity ;  but  mine  is  a 
^  better.    My  father  and  Earl  Horace  mutually  mis* 
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<(  took  their  rights.  My  father  believed  he  had  a  title 
'<  to  the  estate,  and  asserted  his  right.  Earl  Horace 
'<  believed  the   same,  and   lent  himself  t<3  that  claim. 

<<  Under  this  mistake,  my  father  and  I  h^ve  continued 

ft 

<^  in  possession  twenty  years,  and  therefore,  because  we 
"  have  been  wrongfully  receiving  the  rents  under  this 
<*  possession,  we  have  a  better  equity  than  you  have. 
**  We  have  no  title  at  law,  but  we  are  entitled  in 
^^  respect  of  a  wrongful  possession  for  twenty  years* 
^*  under  circumstances  that  give  no  title  at  law.  Your 
*'  equity  is  gone  by  our  wrong.  This  mutual  mistake 
^<  of  our  ancestors,  this  assertion  of  right  on  the  part  of 
<^  my  fatlier,  this  acquiescence  on  the  part  of  your  an« 
*^  cestor,  have  enabled  me  and  my  father  wrongfully 
«<  to  receive  the  rents  and  profits  for  twenty  years  and 
<^  six  months;  and  this  wrongful  possession  has  given  ^ 
^^  us  an  equity."  Is  not  that  the  real  question  upon 
the  length  of  time  ?  If  a  man  obtains  a  wrongful  pos* 
session  for  more  than  twenty  years,  proceeding  upon  . 
an  assertion  of  right  on  his  part,  and  a  belief  of  it  on 
the  other,  and  that  mistake  continues  undiscovered  fdr 
a  number  of  years,  that  very  mistake,  though  it  gives  no 
title  ir  law,  gives,  in  a  Court  of  Equity,  a  better  title 
than  that  of  the  owners. 
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But  suppose  in  the  year  1791 9  when  George  Lord 
Orford  died, — Lord  Clinton^  representing  to  Earl  Horace 
that  he  was  entitled  to  this  estate,  and  Earl  Horace,  in 
ignorance  of  his  title,  believing  it, — he.  Lord  Clinton^ 
had,  for  some  reason  or  other,  called  on  Eail  Horace  to 
^confirm  his  title.  Suppose  also  that  there  was  no  mort- 
gage in  question,  and  that  Earl  Horace,  in  1791,  had 
executed  a  deed  upon  this  representation  on  the  part  of 
Lord  Clinton  :  in  such  a  case,  'both  parties  would  have 
proceeded  in  mutual  ignorance  of  the  law.  If  the  cases 
to  which  I  have  called  the  attention  of  the  Court  be 
law,  ^uld  not  these  Phuntiffi  now  file  a  bill«  and  cfdl 
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on  Lord  Clinton,  though  he  had  adverse  possession  at 
law,  to  restore  the  legal  estate?  "  No,"  (say  they) 
'*  on  your  own  principles,  this  would  be  a  case  merely 
*^  equitable ;  a  case  proceeding  on  no  analogy  of  law, 
<*  but  on  the  peculiar  jurisdiction  of  this  Court ;  and 
**  therefore  twenty  years  would  bar  your  right"  Do 
they  then  forget  the  language  of  the  cases  on  this  sub- 
ject? In  these  equitable  cases,  time  runs  when  the 
mistake  ceases.  The  twenty  years,  in  equitable  cases, 
begin,  when  the  fraud,  the  mistake,  the  ignorance  which 
induced  the  conveyance,  ends.  When  you  tell  me, 
therefore,  it  is  twenty  years  and  six  months  since  you 
entered  into  my  property,  do  you  say,  it  is  twenty 
years  since  I  discovered  it  ?  The  answer  is.  No :  that  I 
do  not  tell  you ;  but  you  are  bound  to  make  out  the 
fact  of  its  being  a  recent  discovery.  How  can  I  prove 
a  negative  ?  If  you  mean  to  protect  a  possession  de- 
rived under  misrepresentation  and  wrongs  you  must 
prove  that  I  knew  it.  How  can  I  prove  that  I  did 
not  know  it?  But  the  deed  of  1794  does  negatively 
shew,  tliat,  in  the  year  1794,  Earl  Horace  was  acting 
under  the  same  delusion  that  induced  him  to  submit  to 
the  possession  of  Lord  Clinton  in  1791.  And  Lord 
Redesdale  states  it  as  a  clear  principle,  that  a  limit- 
ation runs,  not  from  the  time  of  possession,  but  from 
the  time  of  the  discovery  of  the  fraud  or  mistake  which 
produced  that  possession. 


IV.  I  now  come  to  the  only  remaining  ground 
which  has  been  taken.  Supposing  that  the  question  of 
time,  as  af  plied  to  adverse  possession,  has  no  applicatior, 
they  say  this  case  comes  within  the  rule  of  a  Court  of 
Equity,  on  the  ground  of  acquiescence.  I  am  rather  at 
a  loss  to  understand  what  that  means,  as  Applied  to  this 
case.  What  is  ^this  acquiescence  more  than  an  acqui- 
escence of  non^laimF  If  it  is  nothing  more,  I  have 
already    answered   the  ol^ction.      Can  you,  by  the 
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term  Acquiescence,  give  it  a  different  effect  from  what  ^^^ 

it  would  have  if  you  call  it  Non-claim  ?  The  doctrine  of 
acquiescence,  in  a  Court  of  Equity,  proceeds  on  very 
plain  principles.    If,  from  the  circumstances  of  conduct  v« 

which  have  taken  place,  it  can  be  considered  that  a  dis-  ^^j*  riS!l« 
puted  right  has  been  expressly  agreed  to  by  the  party 
who  now  desires  to  avoid  the  effect  of  it,  acquiescence 
then  applies;  acquiescence  then  amounts  to  agreement; 
and  such  was  the  case,  cited,  of  Svoanton  v.  Baoen^ 
where,  though  the  widow  was  not  formally  a  party  to 
the  declaration  of  uses,  yet  it  was  her  act  as  well  as  her 
husband's.  It  was  said,  your  husband  has  been  dead 
fifteen  years,  and  you  have  never  questioned  the  right 
till  now.  Is  not  that  evidence  that  it  is  your  act  aa  well 
as  his  ?  You  joined  in  the  fine ; — ^for  fifteen  years  after 
your  husband's  death  you  permitted  A.  B.  to  continue 
in  possession; — and,  because  you  were  not  actually  a 
party  to  the  declaration  of  uses,  you  say  the  Court  is 
not  to  bind  you.  But  the  Court  must  say,  that  was 
acquiescence.  In  what  sense,  acquiescence?  Why, 
your  acquiescence  amounts  to  a  waiver ;  you  were  aware 
of  all  the  circumstances,  you  might  have  asserted  your 
right  sooner ;  and  acquiescence  is  waiver,  and  not  limit- 
ation of  time.  The  principles  of  acquiescence,  there- 
fore, have  not  the  least  to  do  in  this  case. 

It  remains  to  consider,  first,  the  case  of  the  trustees ; 
and,  next,  that  of  the  representatives  of  Sir  Lawrence 
Palk. 

The  trustees  of  Lord  Clinton  say.  It  is  hard  for  us  to 
be  disturbed  in  the  execution  of  these  trusts.  We  have 
been  acting  under  the  orders  of  the  Court  in  a  suit  in- 
stituted, afl;er  the  late  Lord  Clinton  died,  for  the  ma- 
nagement of  the  estate  for  the  benefit  of  the  present 
Lord  Clinton^  who  waa  then  an  infiiot.  Do  those  orders 
of  the  Court  alter  your  situattoni  any  more  than  if  you 
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^  the  Court?  But  the  trustees  have  not  much  to  com- 
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2^j2Y  plain  of,  because  there  is  no  prayer  agamst  them. 

ttui*/!^^  Then  comes  the  case  of  Sir  Lcmrence  PaW%  repre- 

sentatives.     Sir  Jjcmrence   Folk  says,   <*  I   paid  my 
<*  money  in  the  confidence  that  Lord  Clinton  had  a 
f^good  title."     So  every  man  who  buys  an  estate  or 
lends  money  upon  it,  does  it  in  the  confidence  of  a  good 
title.    But  he  says  besides,  <^  Earl  Horace  led  me  to 
*<  believe,  by  the  execution  of  the  deed  of  1794,  that 
<*  Lord  Clinton  had  a  good  title.    How  could  I  imagine 
<*  there  was  the  least  objection  to  Lord  ClintorCs  estate, 
^  considering  the  effect  of  what  Earl  Horace  did  in 
••  1794?*    When  you  call  upon  the  Court  to  judge 
what  was  the  effect  produced  upon  your  minds  by  that 
deed,  you  must  shew  what  the  deed  is.     Whatever  Earl 
Horace  professes  to  do,  in  point  of  security  to  the  title, 
by  that  deed,  undoubtedly  you,  who  advanced  your 
money  upon  the  credit  of  it,  have  a  right  to  claim  that 
security  to  the  very  utmost.     But  you  never  can  pre- 
tend to  have  a  right  to  security  beyond  the  extent 
of  that  deed.    You  never  can  pretend  that,  if  that  deed 
amounts  to  a  confirmation  of  the  deed  of  1781,  so  far 
only  as  that  deed  might  be  disturbed  by  the  deed  of 
1785,  you  have  a  right  to  tell  those  who  represent  Earl 
Horace  that  you  can  claim  protection  against  any  thing 
more  than  that  disturbance.    The  truth  is,  you  made 
the  same  mistake  as  to  the  deed  of  1781,  as  Lord  CZint 
ton  made,  and  as  Earl  Horace  made,  when  he  acceded 
to  the  representation.      The  only  way  in  which  Sir 
Lawrence  Palk  can  place  himself  in  a  different  situation 
is,  by  virtue  of  the  principle  that  he  is  a  purchaser  for 
valuable  consideration  without  notice.     But  is  he  a 
purchaser  for  valuable  consideration  without  notice  of 
the  title  which  the  Plaintiff  asserts  against  the  De- 
fen^^nt  ?  If  be  knew  of  the  deed  upon  which  our  title 
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depends,  and  acted  on  the  mistake  a9  we  didy  bow  doe^ 
he  stand  in  a  different  situation  from  the  person  und^lr 
whom  he  claims  ? 

There  remains  only  one  other  ground  to  take  notice 
of  before  I  address  myself  to  the  consideration  of  the 
prayer  for  relief.  They  say,  it  is  quite  plain,  supposing 
either  of  the  Plaintiffi  to  be  entitled  to  a  decree,  that 
this  is  not  Lord  Cholmondele^s  estate,  but  Mrs.  Damer^s^ 
and  therefore  the  bill,  as  far  as  it  is  the  bill  of  Lord 
Cholnumdeley,  must  be  dismissed.  I  recollect  no  instance 
of  a  bill  filed  by  two  Plainti£&,  where  relief  is  given  to 
one^  being  dismissed  against  the  other.  If  it  were  so, 
why  is  Lord  CholmonddeT/s  bill  to  be  dismissed?  Hey 
say,  because,  if  Mrs.  Darner  were  in  truth  entitled  to 
this  equity  of  redemption,  Lord  CholTnondeley  can  claim 
DO  interest  in  it  except  by  assignm^it  fix)m  Mrs.  Darner  ^ 
and,  although  h^  says  she  has  assigned  this  equity  of 
redemption,  he  has  not  proved  it.  I  never  befoi« 
heard  that  a  Defendant  had  a  right  to  say,  a  Blatter  in 
a  cause  is  not  proved,  unless  the  Defendant  had  sobm 
interest  in  its  being  proved.  If  there  be  a  matter 
alleged  in  a  bill,  whidi  alters  the  ri^t  and  diaracter  dl 
the  Defendant,  undoubtedly,  the  Defendant  has  a  right 
to  say,  <^  Prove  it— do  not  come  here  for  a  decree 
<^  against  me  upon  allegatiion.  You  must  have  it  upon 
^'  proof.''  But  what  interest  hae  any  one  of  these  De- 
fendants in  the  fact  that  Mrs.  Damer  has  assigned  a 
share  of  her  equity  of  redemption  to  Lord  Cholmondei^  f 
Mrs.  Damer  is  the  person  alone  interested ;  how  does  it 
alter  the  rights  and  interests  of  the  Defendants,  or  the 
relief  which  these  Plaintifis,  whether  jointly  or  sepa- 
rately, are  entitled  to  ?  Therefore  I  cannot  help  think- 
ing this  objection  altogether  unfounded. 
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1817.  in  the  decree  to  be  framed  upon  it,  that  the  name  of 

^"^^^"^^^^^       Lord  Clinton  should  be  substituted  in  the  room  of  the 
Cholmomds-  Defendant  Drake's^  as  the  accounting  party  in  respect 
t^  of  the  mortgage,  he  having  paid  the  money  only  in  the 

Clinton  name  of  the  other  Defendant;  and  also,  by  rendering 
Ix>rd  Clinton  liable  to  account  for  the  rents  and  profits 
received  by  him  during  the  last  six  years  only  before  the 
filing  of  the  bill ;  admitting  that  the  principle  of  limita- 
tion would  apply  by  analogy  to  that  case.) 


The  Master  of  the  Rolls. 

June  28.  The  substantial  question  in  this  Cause  is.  Which  of 

the  parties  is  entitled  to  an  Estate,  which,  being  derived 
from  a  Gentleman  of  the  name  of  Samuel  Roller  is  de- 
nominated the  Balle  Estate.  Lord  Clinton  and  his 
Father  had,  for  more  than  twenty  years  before  the 
filing  of  the  present  BiU,  been  in  the  undisturbed  pos- 
session of  this  Estate,  and  had  been  considered  as  the 
undoubted  Owners  of  it.  The  Plaintiffs  now  say,  that 
it  was  under  a  mistake  with  regard  to  the  effect  of  a 
Peed  executed  in  1781,  that  this  long  enjoyment  had 
been  permitted;  that,  when  the  late  Lord  Clinton  took 
possession  of  the  Estate,  it  really  belonged  to  the  late 
Horace  tValpole,  Earl  of  Orford,  and  from  him  has  either 
descended  to  the  Plaintiff,  Lord  Cholmondeley^  as  his 
Heir  at  Law,  or  passed  to  the  other  Plaintiff,  Mrs. 
Darner^  as  his  General  Devisee.  The  Estate  is  subject 
to  a  Mortgage,  made  prior  to  the  time  when  the  right 
of  either  of  these  parties  accrued ;  and  it  is  from  this 
circumstance  that  tlie  question  of  Title  comes  to  be  dis- 
cussed in  a  Court  of  Equity.  The  Plaintiffs,  assuming 
that  the  Equity  of  Redemption  is  in  them,  or  one  of 
them,  filed  this  Bill,  for  the  purpose,  first,  of  redeeming 
the  Mortgage,  and  secondly,  of  obtaining  from  Lord 
Clinton  the  possession  of  the  Estate,  and  an  account 
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(for  a  certain  period  at  least)  of  the  rents  and  profits         1817-. 

which  he  has  received. 
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The  Mortgage  has,  in  point  of  fact,  become  vested  v* 

in  a  Trustee  for  Lord  Clinton ;  but  that  does  not  in  any  ,  I??®*' 
degree  affect  the  substance  of  the  question  between  the 
parties.  The  last  undisputed  Owner  of  this  Estate  was 
George  Earl  of  Orford,  who  died  in  the  year  1791. 
He  had  succeeded  ta  it  on  his  Mother's  death,  as  Te» 
nant  in  tail  under  the  Will  of  his  Maternal  Grand- 
father Samuel  Rolle ;  and  having  suffered  a  Common 
Recovery,  became  seised  of  the  fee,  subject  to  a  Mort- 
gage for  a  term  of  years,  which  he  afterwards  converted 
into  a  Mortgage  in  fee.  Being  the  Absolute  Owner  of 
this  Estate,  he  (in  1781)  executed  a  Settlement  of  it, 
on  the  effect  of  which  the  first  question  in  the  cause 
depends. 

After  a  Recital,  to  which  I  shall  aft;^rwards  more 
particularly  advert,  he  limited  the  Estate  to  the  use  of 
himself  for  life;  remainder  to  the  heirs  of  his  body; 
remainder,  in  default  of  such  heirs,  to  such  persons 
as  he  should  appoint;  with  a  remainder  to  the  right 
heirs  of  Samuel  Rolle ;  and  then  he  reserved  a  general 
Power  of  Revocation  and  New  Appointment.  Under 
the  limitation  to  the  right  heirs  of  Samuel  Rolle,  Lord 
Clinton  claims  to  be  entitled,  as  he  was  right  heir  of 
Samuel  Rolle  at  the  time  of  the  death  of  Earl  George^ 
who  had  no  issue,  and  never  revoked  the  uses  of  the 
Settlement,  nor  executed  any  New  Appointment  under 
the  Power. 

If  his  claims  under  this  Deed  cannot  be  sustained, 
the  consequence  would  be  that  the  Estate  descended  to 
Horace  Walpole,  Earl  of  Orford  /  but,  even  then,  it  is 
contended  by  Lord  Clinton^  that  he  is  entitled  to  the 
Estate,  because  (in  the  year  1794)  Horace  Earl  ^f 
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ISn^         Otfi^d  x^xecuted  a  Deed,  which  supplied  any  defects 

that  there  might  have  been  in  his  (Lord  Clinlon^s)  title, 

-  j^       ^  and  conveyed  all  the  interest  which  Earl  Horace  had  in 

V.  \bi^  estate^     The  effect  of  this  deed  of  1794?  forms  the 

diSSf*      %^qp>?4  question  in  the  Cause. 

The  last  question,  ^  between  the  Plaintiffii  and  Lord 
CUnt/on^  is,  whedier,  supposing  neither  of  the  deeds 
gave  the  latter  any  title  to  the  Estate,  the  long  posses- 
sion which  has  ^een  had  of  it  by  himself  and  his  Father 
do^  not  operate  as  a  bar  to  the  FlaintifTs  cl^ni* 

I.  I  have  already  said,  the  first  question  turns  on  the 
^  lijniti^tion  in  the  deed  of  1781  to  the  right  heirs  of 
Samuel  Bolle.  It  ]baj>pened  that  George  Earl  pf  Orford 
W98  biKi)$elf  the  right  lieir  of  fkimuel  BoUe.  The  strict 
effect  of  the  limitation  was,  therefore,  to  leave  the  Re^ 
version  where,  without  any  such  limitation,  it  would 
bf^ve  remained ;  namely,  in  Lord  Orford^  the  Grantor 
ID  thifi  Xhe/i '  And,  on  his  death  without  issue,  the  tee 
would  descend  to  his  Hdr  at  Law,  who  was  Horace 
JE^rl  of  Qrfgrd.  But  Lord  Clinton  contends,  that  it  is 
npt  in  its  stjriGt  literal  sense  that  this  limitation  ought 
to  .be  understood ;  that  Lord  Orfor^Cs  intention  appears 
to  J^ave  be^n,  sq  to  settle  th^  Estate,  as  to  carry  it  to 
hjn  rfelations  on  the  Mother's  ^de,  in  default  of  Issue 
of  his  own  body ;  and  that,  to  effectuate,  such  inten- 
tion, we  must  understand  the  words  as  designating, 
not  the  heirs  of  Samuel  RoUe  at  the  time  of  the  execiv 
tion  of  the  Deed,  but  $uch  persons  as  should  be  his 
heirs  at  the  time  when  there  should  be  a  failure  of  Lord 
Orford^s  own  issue.  That  Lord  Orford  had  the  inten- 
tion which  is  ascribed  to  him,  there  qap,  I  thinlc,  be  no 
riQasonable  doubt.  The  Deed  beg$^  by  stating  bis 
pedigree  ex  penie  natemd.  He  ci^riie^  H  up  to  TlifQ^ 
ghUui  S^grl  of  Lincoln,  B^ron  CUntm%  from  whom  the 
bte  I^rd  (3iWP9  w«#  plso,  in  th«  fen]u»le  }ii|(^^  4^ 
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The  professed  consideratioh  on  which  the  Deed  ii^aa         1817. 

made,  was  ^^  the  natural  love  and  affecUoil  which  h& 

<<  had  and  bore  unto  his  relations  the  heirs  of  Samuel  ^^^ 

•*  Rolle ;"  and  the  intent  of  the  Settlement  was,  "  that  v. 

*«  the   Manors,    Messuages,    Lands,   Tenements,   and     .  V* J^^ 

^*  Hereditaments    thereinafter    mentioned,   might  re- 

^  main,  continue,  and  be  in  the  family  and  blood  of 

**  his  late  Mother,  Margaret  Countess  of  Orfo/rd^  oii 

^  the  side  or  part  of  her  Father  the  said  Samuel  BoUeJ* 

It  is  clear  that,  if  the  limitation  operates  in  the  manner 

contended  for  by  the  Plaintiffs,  this  intention  will  be 

wholly  defeated;  for  it  will  carry  the  Estate  to  the 

Paternal  Uncle,  who  had  in  him  none  of  the  blood  of 

< 

Margaret  Countess  of  Orford,  Earl  George^s  Mother, 
But  the  question  is,  whether  the  Court  can  mould  the 
words  of  the  Deed,  so  as  to  carry  this  intention  into 
execution. 

It  is  true  that  Courts  ought  to  expound  Deeds,  as  A  Deed  is  to  be 

well  as  Wills,  according  to  the  intention  of  the  Maker,  expounded  ac- 

But  it  has  never  been  said,  that  a  Court  is  so  to  frame  cording  to  the 

or  alter  ii  Deed,  as  may  best  effectuate  the  maker's  in-  Maker's  Inten'^ 

tentton.     The  party  is  left  to  execute  his  own  purpose  ^®°' 

in  his  own  way.     He  may  execute  it  unskilfully  and     ButtheGourl 

insufficiently ;  but,  if  the  dispositions  which  he  makes  ^*"  ^^^  **®^ 

are  clear,  and  unambiguous,  the  Court  cannot  alter  ™^®*^"«I^efd 

them  merely  because  they  are  ineffectual  to  the  attain-  ^  ^  '  .®f      ^^ 

ment  of  the  proposed  end.     As  the  words  of  this  limit-    , .  , 

whicii  are  m 
ation  stand,  they  are  descriptive  of  the  Person  (who-   .         , 

,  ^      tnemselves 

ever  he  might  be)  that  was,  at  the  time  of  the  execution    ,  , 

of  the  Deed,  the  heir  of  Samuel  Rolle.     Supposing  we  ^j^uous  be- 

were  to  read  this  limitation  without  knowing  who  the  cause  they  hap- 

person  was  that  answered  the  description,   no  doubt  pgn  ^o  be  inef- 

could  possibly  be  raised  upon  its  construction.     All  fectual  to  the 

would  agree  that  the  then  existing  right  heir  would  end  proposed. 

take  a  vested  retiMonder ;  and  it  would  be  impossible  to 

contend  that  this  was  a  contangent  remainder  to  sacli 


unam- 
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1817.         persons  as  should,  at  some  future  period,  answer  the 

description. 
Cholmonde* 

LEY 

V.  When  it  is  found  that  Lord  Orford  is  himself  the 

^O  h^^      present  right  heir,  do  the  words  therefore  change  their 

meaning?    No — ^but  they  are   unskilfully  employed; 

and,  with  the  meaning  that  properly  belongs  to  them, 

they  will  not  effectuate  the  purpose  which  the  Framer 

of  the  Instrument  had  in  his   contemplation.     The 

sense  of  the  limitation  is  unambiguous — the  legal  effect 

of  it  is  clear;  but  it  is  a  limitation  which  will  not  carry 

the  Estate  into  the  Channel  in  which  the  Grantor 

If  the  words  wished  it  to  pass.     If  you  can  show  then  that  the  words 

of  a  deed  are  in  ^j.^  jj^  themselves  of  doubtful  signification,  or  that  there 

themselv^  of    jg  jjq  person,  to  whom,  in  their  strict  technical  senses 

aoubtfulsigniii-  ^^  ^^^  applyj  you  lay  a  ground  for  inquiring  whe- 

on,  or     ere  ^^^  ^^  ^^^  ^^^  ^  understood  in  a  sense  different 

*^  from  that  which  they  properly  bear.     When,  for  in- 

•  .1.  •  /•  .  stance,  there  is  a  limitation  to  the  heirs  of  a  living 
m  their  strict  ^  .  i      i       - 

J     .   person,  there  is  no  one  who  answers  the  description; 

is  a  subject  for  ^^^  question,  therefore,  arises,  whether  the  words  were 
Inquiry  whe-  "^  "^^^  ^  *  designation  of  the  Heir  Apparent.  So, 
ther  they  may  ^^^^^  there  is  a  limitation  to  an  Heir  male,  as  a  Pur- 
not  be  imder-  chaser;  and  the  Very  Heir  is  a  female;  there  is  no 
stood  in  a  dif*  person  to  whom  the  whole  description  in  strictness 
ferent  sense.       applies.     It  is  a  question  therefore  who  shall  take  under 

that  ambiguous  description.  But,  where  the  word 
^*  Heirs"  is  used  without  any  qualification,  and  there 
is  a  person  who  completely  answers  the  description,  it 
would  be  a  strong  thing  to  say,  that  that  is  not  the  per- 
son to  whom  the  description  shall  be  applied.  When 
you  introduce  the  fact,  that  the  person,  whose  heirs  are 
spoken  of,  is  alive,  you  raise  an  uncertainty  as  to  the 
application  of  the  description ;  but  the  fact,  that  Lord 
Orford  was  the  Right  Heir  of  Samuel  Rollcy  creates  no 
uncertainty  as  to  the  meaning,  or  the  application,  of  the 
words  *<  right  heirs."    The  words  do  not  become  words 
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of  futurity,  because  it  happens  that  they  apply  to  A.^  and  1817. 

not  to  B.i  nor  words  of  uncertainty,  because  it  is  Xx>  A»j    ^ 

^     ,        ,        ,  ,  Cholmondb- 

and  not  to  i),,  that  they  do  apply.  i^£y 

But  the  argument  is,  that,  if  you  give  to  them  their  ^^q^^^ 
proper  meaning,  and  their  proper  application,  the  pur- 
pose of  the  Grantor  will  not  be  attained :  and,  there- 
for^ you  ought  to  conclude  that  he  must  have  used  them 
in  some  other  than  their  proper  sense;  and  that  the 
sense  in  which  the  Court  must  understand  them,  or  ra- 
ther to  which  it  must  alter  them,  is  that,  by  which  the 
purpose  of  the  Grantor  would  most  effectually  have  been 
accomplished. 

Supposing  the  Grantor  had  been  apprised  of  the  effect 
of  such  a  limitation  as  he  has  actually  made,  there  is 
little  doubt  that  he  would  have  framed  it  differently. 
But  we  cannot  know,  with  the  least  certainty,  how  he 
would  have  framed  it  In  order  even  to  conjecture  what 
the  alteration  would  have  been,  we  must  know  wherein 
the  mistake  made  by  the  framer  of  this  Deed  consisted. 
Did  he  suppose  that  a  Remainder  vests  in  the  persons 
who  answer  the  description  at  the  time  when  the  preced- 
ing limitations  expire?  Or  did  he  overlook  the  circum- 
stance that  Lord  Orford  was  himself  the  Right  Heir  of 
Samuel  Bolle? — Or  did  he  conceive  that  the  Grantor 
could  not  himself  be  considered  as  the  Object  of  his  ow^ 
grant,  and  that  the  words  would  therefore  designate  such 
persons  as  would,  if  Lord  Orford  were  out  of  the  ques- 
tion, answer  the  description  of  Right  Heirs  of  Samuel 
BoUe?  According  to  the  nature  of  the  misconcep- 
tion, under  which  the  words  actually  used  have  been 
introduced  into  the  Deed,  would  be  the  nature  of  the 
alteration,  which  (upon  the  correction  of  that  miscon« 
ception)  would  have  been  made.  The  Court  is  desired 
to  say,  that  there  is  in  this  Deed  (when  properly  con- 
strued) a  Umitatibii  to  such  peciolis:  i^  cliould;  be  %h» 
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Jstt 

Cttxtrov 


i4ght  heirs  oi  Samuel  Botle  at  the  time  when  the  preoed** 
ing  limitations  should  expire*  The  Deed  itself  does  not 
fiimish  the  least  evidence  of  an  intention  so  to  frame 
the  limitation ;  nor  have  we  any  ground  for  supposing 
that  this  is  what  the  Drawer  of  the  Deed  conceived 
himself  to  haV6  aocomplishedy  wbeti  he  used  the  words 
hift  hte  employed*  It  is  only  because  this  would  have 
be^  die  most  proper  limitation  to  effect  the  Grantor's 
direct j  that  W^  are  dosired  to  say,  it  is  the  limitation 
which  he  has  actually  made. 


If  I  were  to  indulge  Conjecture,  I  should  say,  that 
there  was  no  intention  to  frame  the  limitation  in  the 
manner  now  proposed;  and  that  the  blunder,  which 
(unfortunately  for  Lord  Clinton)  has  been  committed, 
Wa^  in  all  probability,  of  quite  a  different  sort.  Through 
whatever  stiBnge  misapprehension  it  may  have  hap- 
psned,  I  rather  think,  the  words,  ^  Right  heirs  oi 
^*  Samubl  BaUey*  were  used  as  descriptive  of  actually 
teisting  perscms,  other  than.Lord  Orford  himself.  For 
see  what  is  said  in  the  Recital. — >He  says,  '*  In  caa^ 
^  sideration  of  the  natural  love  and  affection  which 
**  ttie  said  George  Earl  of  Orford  hath  and  beareth 
*<  unto  his  relations  the  heirs  of  Samuel  RoUeJ*  Here 
\kb  spedcs  of  existing  Relations,  whom  he  describes  as 
bemg  then  the  Heirs  of  Samuel  EoUe,  How  he  came 
to  think,  that  that  appellation  could  apply  to  them, 
while  he  himself  was  livmg,  it  is  impossible  to  gues^ 
But,  surely,  it  is  much  more  probable  that  he  used  the 
words  "  Heirs  erf  Samuel  Bolle^'  in  one  part  of  the 
Deed,  in  the  same  sense  in  which  it  is  manifest  he  used 
them  in  another,  thaa  that,  after  having  spoken  of  <^  the 
*<  love  and  affection"  which  he  bore  to  existing  persons^ 
under  that  denomination,  as  one  of  his  inducements  for 
ilialdng  die  Deed,  he  should  afterwards  mtend,  by  the 
ir^  samd  denMuAation,  to  Umit  his  Estate  to  soHie 
fiitnie  wiaMertaia^  penonsi  who  might  be  altogether 
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irnknown  to  him.  I  thinks  there  would  be  more  ground ' 
for  contending,  fhat  this  ought  to  be  turned  into  an  im- 
mediate limitation  to  the  late  Lo]*d  Clinton  as  the  per^ 
sona  designator  though  under  an  improper  description, 
tiian  into  a  prospective  limitation  to  such  persons  as 
should)  at  a  future  period,  answer  that  description.  Yet^ 
it  is  in  the  latter  way  that  the  Defendants'  Counsel  con- 
tend the  alteration  ought  to  be  made.  Is  not  the  very 
uncertainty  how  it  should  be  made,  the  strongest  reason 
for  not  at  all  attempting  to  alter  words  that  have  a  plain 
meaning,  merely  because  we  could  now  substitute  words 
that  would  have  been  much  better  adapted  to  the  attain- 
ment of  the  object  of  the  Grantor  ?  There  is  nothing 
Executory  in  this  Deed — ^nothing  which  gives  the  Court 
a  power  to  modify  the  means  by  which  the  Grantor 
himself  proposed  to  arrive  at  his  end.  The  Deed  too 
is  purely  Voluntary. — ^There  is  no  Contract  which  can 
entitle  any  person  to  say  that,  if  the  words  of  the  Deied 
go  beyond,  or  fall  short  of,  the  intended  purpose,  it 
ought  to  be  so  construed,  or  so  reformed,  as  to  place 
the  parties  in  the  situation  in  which,  by  their  bargain, 
they  were  intended  to  stand. 


1817. 


Cholmomds- 

LEY 

V. 

Cliktox 
and  Others.- 


In  the  case  o(  Seymour  v.  Boreman{a)y  where  a  son  of 
the  second  marriage  claimed  to  take  under  the  appella- 
tion of  Heir  Male  of  the  body  of  the  Father  and  Mo- 
ther, while  there  was  a  son  of  the  first  marriage  living, 
though  the  intention  was  perfectly  clear,  yet  the  Lord 
Keeper  said,  the  limitation  was  defective  at  Law,  and  the 
Plaintiff  could  have  no  remedy  there ;  but  that,  accord- 
ing to  the  true  meaning  of  the  Marriage  Agreement,  he 
was  well  described  to  take  the  rent.  It  was  therefore 
by  virtue  of  the  Contract,  that  the  Court  was  there 
enabled  to  put  upon  the  word  "Heirs"  a  sense  which, 
legally  and  strictly,  it  did  not  bear.   But  I  have  no  con- 


VoL.  IL 


{a)  Cha.  Rep.  123. 
A  a 


Seymour 

V. 

Boreman. 

Under  a  set- 
tlement, the  son 
ofa  second  mar- 
riage held  to 
take,  as  Heir 
male  of  the  body 
of  father  and 
mother,  al- 
though a  son  by 
a  former  mar- 
riage was  Ww" 
ingi  by  viri^e  of 
the  Contract. 
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^  1817«         tract  here,  ivbich  enables  me  to  deal  with  the  wordjs  ao 
^"^^^^      cording  to  the  reciprocal  intentioA  of  the  partijes. 

CHOI.MOMDS- 
LEY 

V.  I  have  looked  into  all  the  authorities  that  were  re- 

^An^^^      ferred  to  during  the  very  able  discussion  which  this 

^^        •        subject  underwent  at  the  B^r,  without  discovering  one 

Doe  dem.      ^^ich  would  serve  as  a  precedent  fbjr  the  (:onstrujCtion9 

jsaileyv^lrugnf  ^^  rather  the  alteration  I  am  desired  to  make,  even  if 

.  this  were  the  case  of  a  Will,  and  not  the  case  of  a  Deed, 

,  .n  /  And,  therefore,  I  have  not  thought  it  material  to  advert 
^e  eldest  son  »  »  -o 

-  ,  ,   to  the  question,  whether  Deeds  to  Uses  are  to  be  cox?- 

aon  for  life  and  ^trued  with  the  same  laxity  as  Wills,  or  with  the  samid 
of  estates  in     Strictness  as  Common  Law  Conveyances. 

H.  to  the  second 

and  other  sons;  I  shall  particularly  mention  only  one  Ca^,  for  the 
if  but  one,  then  purpose  of  showing  with  what  dif^ulty  technical  words 
all  the  real  es-  'ajre,  even  in  a  Will,  diverted  from  their  appropriate 
tates  to  him  for  meaning,  although  the  intention  of  the  Testator  seems, 
his  life,  and  obviously  to  require  that  they  should  not  be  applied  to 
'*  for  want  of  ^q  person  who  properly  answers  the  description.  The 
"heirs  of  him,"  ^^^^  j  ^^^^  \^  ^)^^^  of  2)o^  on  the  demise  of  Bailey  \. 
to  the  right        p^^^  ^^^^     r^j^^  Testator  said,    «  As  to  my  real  estates,. 

**  after  the  decease  of  my  wife*  I  give  and  devise  to  the 
tator   **  his  son  ^  ^      o  "^ 

^^      '        -  „      "  eldest  son  of  my  son  begotten  or  to  be  begotten  all  my 

Testator  d'  d  "  ©states  in  London  and  Middlesex^  for  his  life — to  tlie 
leaving  a  son  "  second  son  all  my  estates  in  the  county  of  Hertford  for 
and  daughters.  "  ^^  ^^^^»  subject  to  pay  all  the  charges  of  a  man  I  have 
Held  by  K.  B.  **  appointed  to  look  after  them,  keep  them  in  good  repair, 
that  the  daugh-  ^^  &c.  and  so  on  in  the  same  manner  to  all  the  sons  my 
ters  took,  as  ^^  son  may  have — if  but  one  son,  then  all  the  real  estate 
persona  de»  "  to  him  for  his  life ;  and,  for  want  of  heirs  of  him,  to 
signatie;  but  *^  the  right  heirs  of  me  the  Testator  for  ever,  my  son  ex^ 
the  judgment  *<  cepted;  it  being  my  mil  he  shall  have  no  part  of  my 
reversed  on  «  estates  either  real  or  personal"  The  Testator  left 
irrit  of  error,     this  Son  and  three  Daughters,— The  Son  died  without 

issue,  and  then  the  question  arose,  who  was  to  take 
(a)  Butl.  Feame's  Cent.  Rem.  App.  5  Bro,  P.  C*.  Toml.  Ed, 
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ClIOLMONDE- 
LEY 


and  Others. 


under  this  Devise  "  to  his  own  right  heirs,  his  Son  ex-       ,  ^_?^7. 
**  cepted.*'    The  Daughters  contended  that  they  must 
be  xhepersoTKS  designaia,  for  that  the  Son,  who  was  the 
Proper  Heir,  was  plainly  and  manifestly  excluded,  not  i; 

only  by  the  intention,  but  by  the  express  words ;  and     .^^J^,^^, 
the  Court  of  K.  B.  were  of  that  opinion ;  for  they  held, 
that  the  words  were  to  be  interpreted  as  if  the  Testator 
had  said,  "  those  who  would  be  my  right  heirs  if  my 
**  Son  were  dead."     Tlie  Case,  however,  went  to  the 
House  of  Lords  upon  a  Writ  of  Error ;  and,  when  it 
came  before  Lord  ThuHxyWy  he  proposed  a  question  for 
the  opinion  of  the  Judges  in  the  following  terms: — 
**  Whether  any  person,  and  who,  took  any  and  what 
"  Estate  under  the  Will  mentioned  in  the  Special  Ver- 
*'  diet  by  way  of  Devise  and  Purchase ;"  and,  the  Lord 
Chief  Baron  having  delivered  the  unanimous  opinion  of 
the  Judges  present,  that  no  person  took  any  estate  under 
the  Will  mentioned  in  the  special  verdict  by  way  of  De- 
vise and  Purchase,  it  was  thereupon  ordered  and  ad- 
judged, that  the  Judgment  given  in  the  Court  of  K.  B. 
should  be  reversed. — Now,  that  the  Testator,  in  that 
case,  cotild  not  mean  his  Son  to  take  under  the  denomi- 
nation of  Right  Heir,   is  at  least  as.  manifest  as  that 
Lord  Otford  did  not  mean  to  limit  the  Estate  to  himself 
under  the  appellation  of  The  right  heir  of  Samuel  Rolle. 
The  alteration  suggested,  as  expressive  of  the  Testator's 
intent,  in  that  case,  was  not  at  all  stronger  than  that 
which  is  here  proposed.     It  was  as  easy  to  say  that  the 
Testator  meant  Such  person  as  would  be  right  heir  if 
his  Son  were  dead,  as  to  say  that,  by  the  limitation  in 
this  case,  is  meant  Such  person  as  would  have  been 
right  heir  if  Lord  Orford  had  been  dead,  or  Such  person 
as  should  be  right  heir  at  his  death,  or  Such  person  as 
should  be  right  heir  on  the  failure  of  his  issue.   And,  if 
we  wero  at  liberty  to  alter  technical  words,  there  was 
less  room  for  uncertainty  in  that  case,  than  there  is  in 
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this,  how  the  alteration  should  be  made.  There  was,  in 
that  case,  an  opening,  and  apparently  even  a  call,  for 
some  construction  to  give  a  meaning  to  words  whicbf 
literally  taken,  seemed  to  be  repugnant  and  inconsistent; 
for,  having  reference  to  the  fact  that  the  excluded  Son 
was  the  Heir,  the  limitation,  according  to  the  letter,  was 
to  his  right  heirs,  his  right  heir  excepted.    Whereas, 
in  our  case,  there  is  nothing  repugnant,  nothing  in- 
sensible, in  the  words  as  they  stand;  and  the  Argument 
18,  only,  that  the  Grantor  could  not  have  meant  to  say 
that  which  he  has  plainly  said.     I  should  not,  there- 
fore, have  thought  the  decision  of  the  Court  of  K.  B. 
would  have  been  an  authority  for  the  alteration  I  am 
desired  to  make,  while  that  of  the  House  of  LfOrds  is  a 
strong  authority  the  other  way.    For  it  imports  that,  if 
there  be  a  person  who  properly  answers  the  description 
of  Right  Heir,  those  words  cannot  be  a  designatio  of 
any  other  person,  although  the  intent,  not  to  apply  them 
to  the  real  heir,  be  perfectly  manifest. 


Upon  the  whole  of  this  part  of  the  Case,  I  am  of 
Opinion,  that  Lord  Clinton  took  no  estate  under  the 
Deed  of  1781.  The  effect  of  his  taking  possession  on 
the  death  of  Lord  Orfbrd  I  shall  consider  hereafter. 

IL  For  the  purpose  of  deciding  the  question  upon 
the  Deed  of  1794,  which  stands  next  in  order,  I  shall 
assume  that,  notwithstanding  such  possession,  the  whole 
Equitable  Interest  in  the  BoUe  Estate  became  and  re- 
mained vested  in  Horace  Earl  of  Orford^  the  legal  Estate 
continuing,  as  it  had  before  been,  in  the  Mortgagee. 


The  Deed  of  1 794  related  only  to  an  Equitable  Estate; 
and  it  is  in  Equity  that  it  must  have  its  effect,  and  re- 
ceive its  construction.  The  circumstance  which  led  to 
its  execution  appears  upon  the  fisice  of  it.  It  was,  at 
that  time,  supposed  by  every  body,  that  I^ord  Clinton 
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bad  a  perfectly  good  Title  under  the  Deed  of  1781,  1817. 

provided  nothing  had  been  subsequently  done  by  Lord 
Orford  by  which  that  Deed  would  be  affected*  But 
when,  in  1785,  Lord  Orford  converted  the  mortgage  for  v. 

years  into  a  mortgage  in  fee,  he  had  reserved  the  Equity  a  O  A^^ 
of  Redemption  to  himself,  his  heirs  and  assigns.  The 
doubt  that  occurred  was,  Whether  this  did  not  amount 
to  a  Revocation  of  the  uses  of  the  Deed  of  1781,  and  a 
new  Appointment  of  the  Equity  of  Redemption  to  him- 
self and  his  heirs. 

Horace  Walpole  Earl  of  Orford  had  taken  opinions 
upon  this  point,  and  was  advised,  that  this  reservation 
would  have  no  such  effect.  But,  whatever  might  be  the 
value  of  the  doubt.  Lord  Clinton  was  desirous  of  having 
it  removed ;  and  Lord  Orfbrdj  who  knew  it  was  worth 
nothing,  readily  consented  to  remove  it  It  is  quite 
clear,  that  it  was  for  this  purpose,  and  this  purpose  only, 
that  the  Deed  of  1794  was  executed.  And  it  seems  to 
me,  that  it  is  to  the  execution  of  this  purpose  that  the 
Deed  is,  even  in  its  terms,  confined ;  and  that,  if  in 
words  it  extended  further,  it  could  not  in  Equity  be 
allowed  to  have  any  more  extensive  operation.  Lord 
Clinton  will  not  say  that  his  Father  knew  of  any  other 
objection  to  his  title  than  that  which  aros^  from  the  deed 
of  1785;  for  it  would  have  been  a  Fraud  in  him  to  have 
obtained  a  Deed  of  this  kind  on  the  ostensible  pretext 
of  obviating  an  objection  arising  from  the  Deed  of  1785, 
while  his  real  object  was  to  cure  a  known,  but  concealed, 
defect  in  his  Title  under  the  Deed  of  1781.  Then  he 
must  admit,  that  the  Deed  was  neither  applied  for,  nor 
obtained,  with  any  view  to  the  purpose  to  which  it  is 
now  endeavoured  to  convert  it  Lord  Orfordj  on  his 
side,  appears  to  have  been  equally  ignorant  that  Lord 
Clinton*s  Title  under  the  Deed  of  1781  was  in  any  way 
impeachable.    In  the  Case  privately  submitted  to  his 
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1817.         Counsel,  he  does  not  suggest  a  doubt  upon  that  point; 

while  he  is  anxiously  consulting  diem,  Whether  he  may 

LEY  "^^  have  some  claim  to  the  estate  under  the  Deed  of 

V.  1785.     If  he  had  really  known  that  he  had  any  colour 

and  Oth^^       of  claim  under  the  Deed  of  1781,  and  had  intended  to 

relinquish  it,  would  he  have  executed  that  intention  by 
stealth,  and  not  even  have  given  Lord  Clinton^  or  intro- 
duced into  the  Deed,  the  smallest  intimation  that  he 
was  making  such  a  sacrifice  out  of  respect  to  his  Ne- 
phew's intentions?  We  see  that  a  sort  of  credit  is  taken, 
even  for  obviating  the  objection  arising  from  the  Deed 
of  1785,  though  Lord  Orford  was  fully  apprised  that 
there  was  no  validity  in  that  objection.  Whether  a  re- 
gard to  his  Nephew's  intentions  would  have  led  him  to 
give  up  his  rights  under  the  Deed  of  1781,  if  he  had 
known  of  their  existence,  is  a  matter  upon  which  I  shall 
not  hazard  a  conjecture ;  but  I  think  it  certain  that  no 
such  purpose  was  contemplated,  or  executed,  by  the 
Deed  of  1 794. 

Although  the      It  is  said,  this  is  not  like  a  Release,  which  may  have 

general  words    j^  partial  operation  ;  but  it  is  a  Conveyance  of  the  Estate, 

m  a  Deed,       which  must  necessarily  pass  all  the  interest  which  the 

en    y     em-  pgj.^y  j^^g  ^^  convey.     This  supposes,  that  an  interest 

^  .'  will  be  held  to  pass  without  the  knowledge,  and  afi^ainst 

sufficienttopass   ,      .  .        \,    ,,    ,  -.^     i  -j    i 

th     h  1  I  t  intention,  of  all  the  parties  to  a  Deed,  provided 

h'  h   th    ^^^^^  ^  *^y  words  in  it  that  would,  if  taken  by  them- 

nartv  has  to     selves,  be  sufficient  to  include  that  interest,  however 

convey    yet       d^r  it  may  be  that  the  general  words  are  used  only  in 

where  it  is  clear  subservience  to  a  particular  purpose.     The  Deed  of 

that  those  words  ^794  plainly  speaks  this  language: — "  I  agree  to  exe- 

were  used,  and  "  cute  a  Conveyance  of  the  Estate ;  but  for  the  purpose 

understood  by  «  only,  and  to  the  intent  only,  of  removing  the  doubt 

all  the  parties  to  «  arising  from  the  Deed  of  1785,  and  of  placing  the  title 

the  Deed,  only  «  precisely  in  the  same  state  in  which  it  would  have  stood 

in  subservience  «  if  that  Deed  had  never  been  executed."  Accordingly^, 

to  a  particular  ^h^  d^j  of  1781  is  expressly  confirmed  by  the  Deed  of 

purpose,  they 
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f^94;  and  this  shows  the  sense  in  which  the  Deed  of  Hie         1817. 
Trustees  is  confirmed  as  an  emanation  from  that  of  1 781.       ^^^^^^^^ 

CHOLMOHbS-' 
LEY 

It  is  very  tnie,  that  both  parties  supposed,  at  the  o. 

time,  that  the  Deed  of  1781  constituted  Lord  aintm's      ^i^Q^^ 
title,  and  Hot  Lord  Orford's  title.     But  still  it  was  to     ^ 
be  the  Title  to  the  Estate,  and  the  erroneous  opinion  ^»fl»ot^held 
that  was  entertained  with  regard  to  its  effect  could  .. 

not  alter  its  le^^ral  TJperation,  while  it  at  the  same  time  ^.   ., 

^       ^  ,  ,  ticular  purpdiu! 

proves,  that  it  could  not  be  in  the  contemplation  of    -jj^i^-j^' 
either  party,  that  Lord  Orford  should  convey  an  inte- 
rest, which  he  was  supposed  not  to  have,  to  Lord  Clinton^ 
who  was  supposed  to  be  already  in  possession  of  it 

There  is  an  unreported  case  of  Farewell  v.  Cotcefj  d€f-«       Faremll 
cided  by  Lord  King^   and   afterwards  carried  to  the         Cokerl 
Hoijse  of  Lords;  which  appears  to  me  to  bear  materi-  Reg. Lib.  1726. 
ally  on  the  present  question.     A  person  of  the  name  of  A.  fo.  197. 
Robert  CoJcer^  who  was  tenant  for  life  of  an  estate,  re-      a.  tenant  for 
mainder  to  his  son  in  tail,  remainder  to  himself  in  fee,  life,  with  re- 
made a  Will,  and  devised  in  general  terms  All  his  Estate  mainder  to  his 
to  his  daughters.     At  a  subsequent  period)  the  surviv-  Son  in  tail,  with 
ing  daughter  executed  a  general  Release  to  her  brother,  remainder  to 
the  tenant  iil  tail,  in  words  suflBciently  ample  to  convey  himself  in  fee, 
the  Reversion  which  she  took  under  her  Father's  Will,  devises  "  aU  his 
—She  afterwards  filed  a  Bill  for  the  purpose  of  setting  Estate*'  to  his 
aside  the  Release. — A  Bill -was  necessary,  because  the  l^^^g^^"*-!**© 
Release  passed  the  legal  interest  in  the  Reversion. — A        ^^^^ 

question  arose,  what  was  intended  to  pass  by  this  Re-  " 

\    *  cutes  a  general 

lease.     The  sister  contended,  that  all  she  meant  by  the  ^  ,  , 

Release,  was  to  discharge  her  brother's  estates  of  a  por-  BrQjijgy  /fkg 
tion  to  which  she  was  entitled  under  some  antecedent  Xenant  in  tafll 
Settlement ;  that  portion  being  secured  in  a  different  j^  words  suiK- 
manner,  by  a  Mortgage,  which  her  brother  had  eke-  cienttoimtethe 
cuted  to  her,  upon  a  particular  estate.— The  brother  Reversion  in 
being  dead,  those  who  claimecl  in  his  right  allied,  on  fee.  A  Bill  be- 

A  a  4  ing  filed  by  her 
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1817-  the  other  hand,  that  the  purpose  for  which  the  Release 

was  granted,  was,  plainly  and  distinctly,  that  of  convey- 

LEY       '  ^^  ^^^   Reversion,  in  order  to  save  her  brother  the 

17.  necessity  of  suffering  a  common  recovery,  which  he  un- 

^nh^^      doubtedly  might  have  done.     Upon  the  first  hefuring  of 

the  Cause,  Lord  King  thought,  that,  under  all  the  cir- 

to  set  aside  this  cumstances  of  the  case,  it  sufficiently  appeared  that  this 

Release,  upon    Release  was  executed  for  a  special  and  a  particular  pur- 

the  ground  that  ^^^ .  ^^^  ^^^  therefore,  it  ought  qot  to  be  set  up  on 

it^was  meant      ^j^^  ^^.j^j  ^^  j^^  ^^  ^  cause,  which  was  depending  be- 

y  o     p      -  ^^ggjj  j^jjg  parties,  who  contested  the  right  to  the  estate 

-.     -  p/*^     '    upon  other  and  different  grounds. — Upon  a  Re-hearing, 

I  XT'  .  1*  .  however,  he  altered  his  Decree ;  and  he  directed  two 
lor  Ktng  at  first  ' 

decreed  in  Issues  to  b&  tried ;  first,  "  Whether  the  Appellant  Susan  ^ 
favour  of  the  "  '^^^  *^  ^^^®  ^™^  of  the  execution  of  the  said.  Release, 
Plaintiff  and  *^  knew  or  was  apprised,  that  she  was  entitled  by  the 
afterwards,  on  **  Will  of  Robert  Coker  her  Father  to  the  Reversion  in 
a  Re-hearing,  ^^  f^  of  Frame  Famij  and  the  other  lands  in  question, 
directed  issujes  ^^  expectant  on  the  determination  of  an  Estate  tail  to 
to  try,  Jlrstf  "  Robert  Cokei'  her  Brother. — Secondly,  Whether  the 
whether,  at  the  <<  said  Appellant  Susannah  intended  to  pass  and  convey, 
time  of  the  «  by  the  said  Release,  the  Reversion  in  fee  claimed  by 
Execution  of  a  her  by  virtue  of  the  Will  of  Robert  Coker  her  Father." 
the  Release,she  — Now  this  direction  plainly  implies,  in  the  first  place, 
knew,  or  was  ^j^at,  if  she  did  not  know  that  she  was  entitled  to  this 
apprise    o  ,   er  jj^^grgst,  it  would  not  pass;  secondly,  that,  if  she  did  not 

intend  it  to  pass,  her  Brother,  or  those  who  represented 

,  him,  could  not  claim  it  under  this  Release.     Yet  the 
VGnioui  second'  ,       r    i     t.  i  i  r     -. 

,  ,  ,  ,  words  ot  the  Release  were  extremely  slronnj;  tor  it  re- 
^,  whether  she  .  • 

inte  d  d   h        leased  to  her  Brother  and  his  heirs  "  all  the  Manors, 

the  Release  to  "  niessuages,  lands,  tenements  and  hereditaments,  and 
pass  that  Re-  "  premises,  whereof  her  Grandfather,  her  Father, 
version.  And  "  ^^^  Brother,  or  any  or  either  of  them  were  seised, 
on  Appeal  to  "  of  any  Estate  of  inheritance,  in  the  county  of  Dor- 
the  House  of  ^'  set^  and  all  the  Estate^  right,  title,  interest,  pro- 
Lords,  this  De«  "  perty,  claim  and  demand,  of  her  the  ^id  Susannah^  in 

cree  was  af-  "  or  to  the  same,  by  mrtw  of  her  said  Father's  Will  or 
firmed.  3 
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^  otherwise." — Now  she  took  the  Reversion  under  her         ^^1^ 

Father's  Will;  and  in  this  Release  there  were  introduced 

the  words,  "  by  virtue  of  her  said  Father's  Will,  or 

^*  otherwise,  to  hold  the  said  premises,  and  the  Rever-  v. 

^  sion  and  Reversions,  Remainder  and  Remainders,  to     i^^^  q^^, 

'<  the  said  Robert  Cokerj  his  heirs  and  assigns  for  ever." 

The  appellants  were  dissatisfied  with  Lord  Kit^s  alter-^ 

ation  of  his  Decree,  and  they  appealed  to  the  House  of 

Ix>rd8 ;  but  the  Decree  was  there  affirmed  with  Costs. 

From  what  is  said  in  the  case  of  Lord  Braybroke  v.      Braybroke 
Insktp  (fl),  I  collect  the  present  Lord  Chancellor's  Opi-         -  ^l. 
nion  to  be,  that  a  person  called  upon  to  join  in  a  convey-     \yijgyg  i^  ^^^ 
ance  for  the  purpose  of  obviating  a  specified  objection  ^  called  upon 
to  a  title,  would  not  be  bound,  as  to  any  other  interest  to  join  in  acon- 
of  which  he  was  not  apprised ;  though  if  he  is  told  gene-  veyance  for  the 
rally  that  there  are  objections  to  the  title,  and  consents  purpose  of  ob« 
to  join  in  the  conveyance,  it  must  be  taken  that  he  has  viating  a  speci- 
enquired  into  the  nature  of  the  objections,  and  shall  not  fied  objection 
afterwards  raise  a  question  about  the  extent  of  his  infor-  to  title,  he  will 
mation.     In  that  case  an  objection  was  taken  to  the  not  be  bound 
title,  upon  the  supposed  ground  of  illegitimacy  of  a  per-  "7  **>  ^  *®  ^^7 
son  firom  whom  it  was  necessary  to  deduce  it.—  If  he  ^^'^"^^^  ^^ 
was  illegitimate,  the  title  would  have  been  in  another  ^*"^"  **®  "■• 
person  of  the  name  of  Overall,    That  Mr.  Overall  had,  °®^  ~^  *P"  . 

in  the  year  1750,  executed  a  TOneral  Release  of  all  ri^rht,  f        *  ' 

.,,.  i.-oi.  jihe  consents  to 

title,  and  interest  to  this  Estate;  but  it  was  executed  only  ...     , 

/.  *.  join  in  the  con- 

upon  the  occasion  of  his  receiving  payment  of  a  sum  of 
*^  » ^  -^  veyance,  upon 

money  which   was  due  to  him  from  the  Estate  of  the  bemfftoldirene- 
Testator ;  and  therefore  it  was  not  at  all  contended,  that  ^y^^  ^^  ^ere 
that  Release,  executed  for  that  particular  purpose,  could  ^^  objections 
be  sufficient,  of  itself,  to  cure  the  alleged  defect  in  the  to  the  title,  he 
Title.     But,  pending  the  litigation  about  the  Title,  ap-  must  be  taken 
plication  was  made  to  the  heir  of  that  Overall^  and  he  to  have  enquir* 
consented  to  execute  a  general  Release  of  all  his  right  cd  into  the 
And  interest  in  the  Estate.    The  purchaser  still  ob-  nature  of  those 

(«)8Vei.417.  ^     objections,  and 
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1817.        jected  that  the  title  was  not  sufficient,   and  one  of  hid 

reasons  was,  <<  because  th^  Release  of  the    14th  of 

"  February  180S  from  John  Overall  does  not  state  the 

o.  **  grounds  on  which  it  is  apprehended  that  he  was  en- 

^/? T!^      **  titled  to  a  moiety  of  the  Estate ;  and,  consequently^ 

*^  the  Defendant,  or  a  Aiture  purchaser  from  him,  can- 

cannot  after-      «  not  be  sure  that  John  Overall  was  fully  apprised  of  his 

wards  raise  a      u  rfght  lo  the  moiety  of  the  estate,  which  (the  Defend- 

question  as  to    «  ^^^  jg  aJviged)  is  clear,  if  Mr.  Robinson  was  not  bom 

the  extent  of     «  j^^  wedlock."     The  Lord  Chancellor  first  discusses 

18  ui  orma  ion.  ^^^  p^jjj^  of  illegitimacy,  and   the  degree  of  evidence 

which  there  was  to  raise  that  doubt.     Then  he  says, 
**  I  am  of  opinion  that  the   instrument  executed   in 
**  1803,  put  an  end  to  the  title  of  the  only  man  who 
**  could  question  it.      I  pass   over  the  instrument  of 
**  1750 ;  observing  only,  as  it  is  admitted,  that  it  ought 
**  not  to  be  taken  in  Equity  to  have  conveyed  this  rever- 
•*  sionary  right.    As  to  the  Instrument  of  1 803,  thougli 
•*  it  might  have  been  infinitely  better  drawn,  without 
'*^  infusing  into  it  any  thing  upon  which  a  speculation 
**  could  be  raised  as  to  legitimacy,  upon  what  ground 
**  could  Overall^  as  against  a  Purchaser,  raise  any  ob- 
**jection?     Suppose  the  purchaser  to    object,  unless 
•*  OveralFs  title  is  got  in.  Overall  might,  on  being  ap- 
•*  plied  to,  enquire  the  nature  of  his  objections.     But  if^ 
•*  having  only  a  general  statement  that  they  have  objec- 
<*  tions,  upon  that  communication  he  executes  the  in  - 
•*  strument,  and  conveys,  is  there  any  thing  to  affect  the 
"  conscience  of  the  Purchaser,  so  that  he  could   ever 
"  get  back  the  Estate?     I  agree,  if  the  objections  were 
•*  stated,  the  purchaser  would  have  notice,  that  short 
"  information  was  given  to  Overall.     If  he  does  not  ask 
<<  the  nature  of  the  objections,  he  determines  against 
<<  himself  as  to  any  question  between  him  and  the  Pur- 
*^  chaser,  if  the  Deed  does  not  show  that  (he  objections 
"  were  withheld  from  him  (« )." 

(a)  8  Ves.  431. 
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Now,  supposing  a  person  about  to  lend  Money  on         1817. 
Lord  Clinton's  Estate,  had  started  a  doubt  upon  the 
operation  of  the  Deed  of  17859  and  had  got  just  such  a 
conveyance  as  Lord  Orford  executed,  for  the  purpose  of  v 

removing  that  doubt;  he  could  not,  upon  the  principle  ^l*aA*^ 
just  stated,  hate  availed  himself  of  it  to  supply  a  total, 
want  oi  that  title,  which  he,  in  the  exercise  of  his  own 
judgment,  had  supposed  Lord  Clinton  could  give  him 
under  the  Deed  of  1781.  It  does  not  appear,  however, 
that  this  Deed  of  1794  was  ever  shown  to  any  body,  or 
that  any  act  was  ever  done,  or  any  money  ever  advanced^ 
upon  the  faith  of  it.  From  the  Answer  of  the  Trustees^ 
I  collect  that  they  never  heard  of  it ;  though  it  is'made 
to  them,  and  for  the  purpose  of  confirming  their  Estate* 
They  do  not  appear  to  have  heard  of  it,  till  the  Bill  was 
filed.  I  do  not  collect  from  Sir  Lawrence  Palk's  Answer 
that  be  ever  saw  the  Deed,  or  ever  heard  of  it,  till  the 
Bill  was  filed ;  and  therefore  it  cannot  be  taken  that  he 
lent  his  money  on  the  faith  of  this  Deed. 

III.  I  come  now  to  the  third  Question,  upon  the 

effect  of  the  Length  of  Time.  It  seems  to  nie  that  there 

is  no  room,  in  this  case,  for  the  operation  of  the  Statute 

of  Limitations.     There  is  a  possession  of  twenty  years.     Mere  posses- 

but  not  in  the  character  of  Owner  of  the  legal  Estate,  ^^^^  ^  ^^^t  suffi- 

nor  under  any  claim  of  being  so  entitled.     The  subsist^  cient,  at  latv, 

ence  of  the  Mortgage  has  been  all  along  recognised*  ^^  ^"  *®  ^^*™ 

and  nothing  but  the  Equity  of  Redemption  was  ever  °      e  nie 

claimed  by  Lord  Clinton.     Even  at  Law  it  is  not  mere  ' 

Possession  that  is  sufficient  to  bar  the  claim  of  the  True     ..     .  . 

a  disseism,  or 

Owner.  There  must  be  something  tantamount  to  a  Disf*  , .  ^ 

seisin. — Now,  though  there  may  be,  what  is  deemed  a  ^nj^ynf 
Seisin  of  an  Equitable  Estate,  there  can  be  no  Disseisin     xhere  can  be 
of   it  —  first,    because  the    Disseisin  must  be  of  the  nfMftfffiifni  gf 
entire  Estate,  and  not  of  a  limited  and  partial  interest  im  e^HftUe 
in  it  —  the  Equitable  Ownership  coimot   possibly  be  estate,  becsoBe 
the    subject  of  Disseisin  -—  and  Becondly,    because  a  disititift  »iurt 


358 


CASES  IN  CHANCERY. 


1817. 


Cholmondb- 

Clihton 
andOthera. 

be  of  the  entire 
Ettatet  and  be- 
cause a  tortious 
act  cannot  be 
the  foundation 
of  an  equitable 
title. 

"  Upon  a 
bare  trust,  no 
Estate  can  be 
^ned  by  dis- 
seisini  abate- 
menti  or  intru- 
sion,  whilst  the 
trust  conti- 


nues. 


9f 


An  equitable 
title  may  be 
barred  by 
length  of  time, 


tortious  act  can  never  be  the  foundation  of  nn  Equitable 
Title.  In  the  case  of  Hopkins  v.  Hopkins  (a),  Lord 
Hardwickey  speaking  of  analogy  between  uses  and  trnsts» 
says,  **  It  is  very  true  this  would  not  have  been  en- 
<<  dured  if  Courts  of  Equity  had  not  in  general  allowed 
<*  these  trust  Estates  to  have  the  same  consideration  in 
<<  point  of  policy  with  l^al  Estates,  and  given  the  same 
*<  power  to  cesiuis  que  trusty  with  respect  to  alienations, 
<<  as  if  it  was  an  use  executed.  Therefore,  a  tenant  in 
<<  tail  of  a  trust  may  bar  his  issue  by  a  fine : — a  tenant 
<*  in  tail  of  a  trust,  remainder  over,  may  dock  the  re- 
<*  mainder  by  a  common  recovery ;  nay,  some  go  so  far 
<<  as  to  say,  he  may  do  it  by  feofiment  only.  But  all 
*<  these  are  common  assurances,  and  rightful  methods, 
<<  of  conveying  estates;  for  it  was  never  allowed, 
<<  that  in  trust  estates,  a  like  estate  may  be  gained  by 
<*  wrong,  as  there  might  be  of  a  legal  Estate ;  therefore 
<*  on  a  Trust  in  Equity,  no  Estate  can  be  gained  by  dis- 
<<  seisin,  abatement  or  intrusion.  It  is  true,  it  may 
<<  happen  so  upon  a  Trustee,  and  in  consequence  the 
<<  cestui  que  trust  may  be  affected ;  but  that  is  on  ac- 
<<  count  of  binding  the  legal  Estate ;  but,  on  a  bare 
<<  trust,  no  Estate  can  be  gained  by  disseisin,  abate- 
<<  roent  or  intrusion,  whilst  the  trust  continues."  If 
George  Earl  of  Otford  had  died  seised  of  the  legal  fee, 
the  late  Lord  Clinton^  who  entered  on  his  death,  would 
-have  gained  an  Estate  by  Abatement,  which  could  only 
be  defeated,  in  the  first  instance,  by  Entry,  and,  after 
a  descent  cast,  by  Action.  And,  after  twenty  years' 
continuance  of  the  possession,  no  Ejectment  could 
have  been  maintained.  But  Equity  does  not  acknow- 
ledge that  Lord  Clinton^  by  entering  without  title,  gained 
any  Equitable  interest  in  the  Estate,  and  the  Legal 
interest  he  does  not  profess  to  have  acquired.  An 
equitable  Title  may,  undoubtedly,  be  barred  by  Length  of 
Time;  but  it  cannot  be  shifted  or  transferred.     What 

(a)lAtk.581. 
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was  oncfe  my  Equity  may,  by  my  laches,  be  wholly  ex-  1817. 


tinguisbed ;  but  it  cannot,  without  my  act,  become  the 

Equity  of  another  person.    It  does  not  therefore  follow,  ^^^ 

that  an  Equity  can  be  acquired  by  length  of  possession,  v. 

because  by  leujgth  of  possession  it  may  be  barred.    Here         d'oST* 
it  is  admitted  that  the  Equity  of  Redemption  subsists; 
and,  so  long  as  it  subsists,  the  question,  to  whom  it  be-  ^^*  cannot  be 
longs,  must  remain  open.     Somebody  is  entitled  to  re-  *™^  ®'  trans- 
deem,  and  to  have  a  Conveyance  of  a  Legal  Estate.  To  ^'^"^    ^® 
whom  is  the  Court  to  direct  the  Conveyance  to  be  made  ?  ®9*" y  ^^^'^ 
To  him  who  shews  a  tide  ? — or  to  him  who  has  nothing  ,       y^   ^ 
to  show,  but  a  possession  of  twenty  years?    If  to  the        . 
latter,  then  a  twenty  years'  possession  must  constitute^ 
not  merely  a  bar,  but  a  positive  tide,  to  an  Equitable 
Estate.    Lord  Hardwick^s  position  would  no  longer  be 
true ;  for  Disseisin,  Abatement  or  Intrusion,  would  be 
available  modes  of  acquiring  Equitable  Estates. 

It  will  not  be  disputed  that  an  Equity  of  Redemption  An  Equity  of  . 
is  an  Equitable  right,  for  it  is  only  in  Equity  that,  after  Redemption  is^ 
forfeiture,  it  has  an  existence ;  and,  although  die  Equit-  ^^^  forfeiture^ 
able  Ownership  be  in  the  Mortgagor,  yet  his  Possession  *  "^cdy  equit- 
is  of  a  more  precarious  nature  than  that  of  any  other  "*  ®  "8°^  •"* 
Cestui  que  trust.    In  general,  a  Trustee  is  not  aUowed  ^®  P<»8e8«ion 

to  deprive  his  Cestui  que  trust  of  the  possession,  but  a  ^      ® .   ^ 

HT  ^  .1  .1  1      gagonsmore 

Mortagee    may  assume    the  possession  whenever  he  •        , 

^  ^   J^      g^  precarious  than 

pleases,  and  therefore  a  Mortgagor  is  called  Tenant  at  ^^  ^ 

will  to  the  Mortgagee,  and,  in  point  of  Possession,  he  oOier  Cestui  que 
is  so,  even  in  Equity :  for  a  Court  of  Equity  never  ^^^^   j^  p^j^^ 
interferes  to  prevent  the  Mortgagee  from  assuming  die  of  possession, 
possession.     It  cannot  be  said,  therefore^  that  Lord  the  Mortgagor 
Clinton^  who  acknowledged  the  tide  of  the  Mortgagee,  is  a  mere  tenant 
has  had  any  other  than  a  precarious  and  permissive  at  will,  even  in 
Possession,  which  would  be  insufficient  for  the  acqui-  Equity, 
sition  of  a  Right,  even  supposing  that  by  any  posses- 
sion an  Equitable  right  could  be  acquired.     By  die      By  die  CivU 
Civil  Law,  Prescription  can  only  nm  in  favour  of  him,  Law,  a  mere 
"jtt/,  neque  w,  neque  dam,  neque  precarid^  passidet:^  permissive  Pos- 
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1817*  A  Permissive  Possession,  however  long  it  might  in  point 

of  fact  have  endured^  could  never  ripen  into  a  Title  against 

,  2Y       *   Any  body ;  for  it  was  not  considered  as  the  possession  of 

V.  tJie  precarious  occapier,  but  of  him  upon  whose  pleasure 

.    ^^J^^^^      ito  continuance  depended. 

^  .  Lordiiiii^tVfci^r^  somewhere  says,  that  a  Cestui  que  trust 

.  .  less,  the  Legal  Estate  may  be  gained  by  Disseisin.  The 
A  Cedui  Cestui  que  trust  may  have  a  substantive^  independent  pos- 
trust  havioff  a  ^^^^^°>  but  a  Mortgagor  never  can  disseise  his  Mortga- 
substantive  ia-  8^*  Why  ? — ^because  his  possession  is  not  properly  his 
dependent  pos-  ^^^»  but  that  of  the  Mortgagee.  la  Harmood  v.  Og^ 
session,  may  Iflfuier  {a%  it  was  considered  as  doubtful,  whether  the 
gain  the  legal  Tfust  continued  to  subsist,  or  whether  the  long  posses- 
estate  by  Dis-  ^ionJhad  not  disseised  the  Trustee  himself;  but  it  was  con- 
seisin;  but  a  ceived,  by  Lord  Alvanley  first,  and  afterwards  by  the 
Mortgagor  can-  present  Juord  Chancellor^  that,  if  it  subsisted,  and  if  the 
not  disseise,  his  TiWtee  could  recover  ashavingtheL^al  Estate,  it  would 
Mortgagee^  be*  fou^^  ^jj^t  the  right  of  one  of  the  Cestuis  que  trust  could 
cause  m&.jfo^  ^^  j^^  barred  by  the  length  of  time  during  which  he  had 

i!^\!f     *  beeO;  out  of  possession.     On  that  principle.  Lord  Mac- 

clesfieldj^  in  the  case  of  Lawku  v.  Laxdey  (i),  overruled 
cairee. 

o   1  thisPleaoftbe  Statuteof  Limitations^on  thes^round  that 

So  long  as  a  '  o 

trust  subsists  ^®  Legal  Estate  was  in  Trustees.  There,  in  a  Marriage 
the  right  of  a  Settlement,  one  of  the  Trusts  was,  if  the  wife  survived. 
Cestui  que  trust  ^  P^  to  her  the  rents  and  profits  of  certain  lands,  as 
cannot  be.  baiv  ^  same,  were  at  that  time  let.  The  husband,  during 
red' by  the  hia  life,  greatly  increased  the  rents  of  the  Estate;  and, 

length  of  time  upon  his  death,,  the  wife  ei^oyed  the  whole  of  the  rents, 
during  which  he  malting  no  distinction  between  the  original  and  the  ad- 
has  been  out  of  ditional  lent.  About  fourteen  years  after  her  death, 
possession.  ^  {jgj,.  at  law  filed  a  Biil  for  the  purpose  of  recover- 
A  Cestuiquc  {^^^  Surplus  Rents.  The  Statute  of  Limitations  was 
trust  can  De  p^Buded;.  ^od  oa  the  ground  I  have  stated — that  the 
arre  ,  o   y  y  ^^g^^^^^^:^^ij^jp^^^^^i^f^]j^^  disallowed  the 

barrinirand'  «     ,      ,        .  i  i 

exclutogthe     ^'    N«*V«  it  >«  iw*acfcly  dear  tha^  oader  any  oAer 

(»)  6  Tl^.  W9.    8Ve8.1«6.  (fi)  9  Mod.  32. 
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circumstances,   the  demaad  for  those  rents  would  have  1817. 

be^n  barred ;  but  it  was  conceived,  that,  so  long  as  the . 

Trust  subsisted,  so  long  it  was  impossible  th^t  the  Ceshiis  j^^^ 

que  trust  could  be  barred.     The  Cestuis  que  trust  could  v. 

only  be  barred  by  barring  and  excluding  the  Estate  oS     ^d'oAm. 

the  Trustee.  In  the  present  case,  the  Trust  subsists.  The 

IMjortgagee  is  trustee  of  the  legal  estate  for  the  person 

who  has  the  Equity  of  Redemption.     And  I  am  of 

opinion  that  the  person  who  has  the  Equity  of  RedemfH 

tionis  the  Plaintiff  Mrs.  Damery  as  the  Devisee  of  ifa-. 

race  Earl  of  Orford.    For,  as  there  could  be  no  Disseisin 

of  an  Equitable  Estate,  there  was  nothing  to.prevent  him 

from  devising  this  interest,  and  the  general  words  of  his 

sidll  are  sufficient  to  include  it.    It  does  not  appear  to  me^ 

therefore^  that  Lrord  Cholmondeley  could  have  any  other 

interest  in  this  estate,  than  Mrs«  jDam^may  have  thought 

fit  to  convey  to  him,  if  she  has  conveyed  any ;— of  which 

there  is  no  evidence  in  the  cause,,  and  therefore  I  do  not 

conceive  that  I  can  take  notice  of  the  e^^steiiice  of  thefact, 

Having  thus  given  my  opinion  upon  the  three  quesr 
tions  that  have  been  made,  as  between  the  Plainti&  and 
Ijot!^  Clinton^  I  think  it  right  to  revert  back  to  the  first 
of  them,  for  the  purpose  of  observing  that  it  is  merely 
a  legal  question.  It  was,  however,  fully  argued,  and 
no  wish  was  expressed  on  either  side  to  have  it  sent  to 
another  tribunal.  The  opinion  I  have  formed  upon  it, 
I  have  therefore  delivered.  But,  as  it  is  purely  a  ques- 
tion of  law,  and,  as  such  important  interests  are  to  be 
affected  by  the  decision,  I  should  still  think  it  right,  if 
it  is  desired  by  Lord  Clinton's  Counsel,  to  send  a  Case 
for  the  opinion  of  a  Court  of  L  aw. 

IV.  Before   I  conclude,  I  must  say  a  word  on  the     There  can  be 
attempt  made  by  Sir  Lawrence  FaWs  Counsel  to  dis-  no  Acquies- 
tinguish  his  Case  from  that  of  Lord  Clinton.     I  cannot  cence  in  acts 
lionceive^  on  what  ground  they  can  pbje<:t  to  a  Decree,  which  the  Party 
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is  ignorant,  at 
the  time,  that 
he  has  any 
right  to  dis- 
pute. 


which  Lord  Clinton  himself  cannot  successfully  resistir 
Sir  Ixmrence  Palk  is  a  Mortgagee,  under  Lord  Clinton^ 
or  Lord  Clinton^s  Trustees.  He  has  lent  money  on,  what 
turns  out  to  be,  a  bad  title.  Where  is  the  obligation 
upon  the  right  owner  to  give  him  a  good  one  ?  He 
cannot  even  allege,  that  he  was  misled  by  the  long  pos- 
.  session,  which  Lord  Clinton  had  had,  of  the  Estate ;  for 
he  advanced  his  money  in  1794. — Was  Lord  OrfortTs 
title,  as  against  him,  barred  by  the  lapse  of  three  years  ? ' 
He  cannot  even  say  that  he  was  misled  by  the  construc- 
tion of  the  Deed  of  1794— for  it  is  not  alluded  to,  in  his 
Mortgage,  as  forming  any  part  of  Lord  Clinton^ s  title  i 
and  it  does  not  appear  that  he,  any  more  than  the  Trus- 
tees, knew  anything  of  its  existence. — If,  indeed,  Lord 
Orford  bad  been  aware  of  his  title,  and  had  stood  by  and 
seen  persons  advancing  mofiey  on  the  Estate^  on  the  faith 
crf'its  belonging  to  Lord  Clinton^  some  Question  might 
be  made  on  the  ground  of  Acquiescence :  but  Lord  Orford 
could  not  be  said  to  acquiesce  in  acts  which  he  did  not 
know  he  had  any  right  to  dispute;  and  therefore  all  that 
has  been  said  about  Acquiescence,  either  on  the  part  of 
Lord  Clinton  or  Sir  Lanxrence  Palk,  seems  to  be  irrele^ 
vant,  in  a  case  where  all  parties  were  under  the  iniSu- 
ence  of  the  same  comitoon  mistake. 


There  is  no  principle,  therefore,  on  which  I  can  hold 
that  Sir  Lawrence  Polkas  Mortgage  is  a  good  charge  on 
the  Equity  of  Redemption. 


The  Counsel  for  the  Defendant  Lord  Clinton  con- 
sented to  take  a  Case  for  the  opinion  of  a  Court  of  Law 
upon  the  first  Question. 


END  OF  THE  SECOND  PAHT. 
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JOHNMILWARD  ROWE,  by  his  wiU,  dated  the 
17th  oi  Jpne,  1790,  gave  to  the  Plaintiffs  (whom 
he  appointed  executors,)  all  his  three  j?^  cent,  and  four 
per  cent,  stock,  upon  trust,  in  the  first  place,  to  pay  to 
his  wife,  Sukey  Rowe,  during  her  life,  two  several 
annuities  of  j€245.  8^.,  and  ^168,  out  of  the  dividends 
of  the  four  per  cents,  (which  with  certain  other  pro- 
visions, were  declared  to  be  in  bar  of  dower  and 
thirds,)  and  in  the  next  place,  to  pay  and  apply  an 
annuity  of  £6Ai.  \2s.  (thereby  given)  towards  the 
maintaiance,  education,  or  advancement  of  his  grandson, 
William  Rffwe  Rcbinson,  until  he  should  attain  twenty- 

VoL.  II.  Bb 


Gift  of  real  and 
personal  estate, 
to  trustees,  upon 
trust  to  apply 
the  rents  and 
dividends,  (or 
so  much  as  they 
should  think  fit,) 
to  the  main- 
tenance, ^c. 
of  W.  R.  R. 
until  twenty- 
five  ;  then  to 
permit  him  to 
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five ;  and  from  and  ^dter  his  attainment  of  that  age,  to 

pay  him  the  said  annuity  during^  his  life :  and  after  his 

decease,  the  testator  bequeathed  the  principal  sum  of 

Robinson.        ^£'1,820,  (part  of  his  three  ^^  cenL  annuities,)  or  so 

receive  tlie  much  thereof  as  sliould  produce  the  annual  sum  of  ^54?. 

same  during  his    125.  as  after  mentioned;   and  after  the  decease  of  his 

^'f®5  *nd,  after      ^^  j^^  directed  that  his  wdd  executors  should  pay  and 

applythe  swne     ®PP^y  *®  ^^"^  ^""^  ^^  ^^*^'  (P"^  ^^  *^  annuity  of 
(or  so  much,         ^^45.  Ss.)  and  the  annual  swax  of  eS^^O  (part  of  the 

&Ci)  to  the 

maintenance,  &c  of  all  and  every  the  childreh  of  W.  R.  R*  until 
twenty-five  respectively ;  then  upon  trust,  to  assign  and  transfer  to 
such  children  so  attaSrting  twenty-five ;  and  in  **  case  fV,  R.  R.  shall 
**  die  without  leaving  issue  living  at  the  time  of  his  death,  or  leaving 
^'  such,  and  all  die  before  twenty-five,"  upon  trust,  to  pay,  Sec,  unto 
and  among  all  and  every  the  brothers  and  sisters  of  W.  R.  Rm,  tthare 
and  share  alike,  upon  their  attainment  of  twenty-five,  or  marriage 
respectively.  Followed  by  a  gift  of  residue,  upon  trust,  as  to  one 
moiety,  to  permit  the  testator's  daughter  A.,  and  her  husband,  to  re- 
ceive the  rents,  &c.  during  their  lives  in  succession,  and,  after  the 
dedth  of  the  survivor,  to  the  children  (except  fF.  R.  R.)  in  the  same 
manner  as  with  respect  to  the  former  gift.  And,  as  to  the  other 
moiety,  upon  like  trusts  for  the  testator's  daughter  B.,  her  husband 
and  family;  with  survivorship  between  the  respective  grand-children ; 
and,  in  case  of  the  death  of  either  of  the  daughters  without  leaving 
issue  living  at  her  decease,  then  to  the  children  of  the  surviving 
daughter. 

Held,  that  the  limitation  to  the  brothers  and  sisters  of  Wf.  R,  R.  in 
default  of  issue  living  to  attain  twenty-five,  was  intended  to  include 
all  his  brotliers  and  sisters  living  at  his  death,  and  was  consequently 
void  for  remoteneto. 

Held,  vested  interests  at  twenty-five  in  every  instance,  notwith- 
standing different  expressions,  there  being  no  antecedent  gift,  of  which 
it  could  have  been  the  testator's  intention  merely  to  postpone  the 
enjoyment;  the  gift  being  only  the  direction  to  pay  at  twenty-five. 

A.  having  died,  leaving  issue,  the  moiety  of  the  residue  intended 
for  her  children  held  undisposed  of,  as  being  void  for  rentoteness. 
Tlie  other  moiety  held  to  rest  in  contingency  during  the  life  of  B; 
and,  if  she  should  die  without  issue,  to  be  well  given  over  to  the 
children  of  A, 
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annuity  of  sSlSS)  towards  Uie  maintenance  of  the  said 
fV.  R.  RMnson  till  twenty-five ;    and  afterwards  for  his 
life,  and  after  his  decease,  bequeathed  the  principal  sums 
•of  ^4,846. 165.  Sd.  ihteeper  cents,  and  ^1  ^000,  four  per       RoBiNSoy. 
centSj  as  after  mentioned. 

The  testator  then  directed  the  Plainti£&  to  aj^ly  the 
dividends  of  ^S^SSS.  6s.  Sd.,  three  per  centSy  for  the 
maintenance  and  advancement  of  his  grandson,  Charles 
Mitfordy  until  twenty-five,  and  upon  his  attaining  that 
age,  to  transfer  to  him  the  said  principal  sum  of  <9£3,3SS. 
65.  Sd.  three  per  cents. 

He  then  gave  to  the  Plaintiff  ^1,000  India  stock 
upon  trust,  to  apply  the  dividends,  &c.  thereof,  and  also 
the  annual  sum  of  j^lOO,  (part  of  the  dividends,  &c. 
of  his  three p^r  cent,  stock,)  or  so  much  as  they  should 
think  fit,  towards  the  maintenance,  education,  and  ad- 
vancement of  his  said  grandson  fVUliam  Rawe  Robinson^ 
until  twenty--five;  and  upon  his  attaining  that  age,  he 
gave  to  him  the  dividends  of  the  said  stock  duHng  his 
life;  and  after  his  decease,  he  bequeathed  the  said 
^1,000  East  India  stock,  and  the^sum  of  ^3,333.  6s. 
Sd.j  three  per  cents,  (the  dividends  whereof  then  pro- 
duced sSlOO,  per ann.)  as  aft^r  mentioned. 

The  testator  then  devised  and  bequeathed  to  the 
plaintii&,  their  heirs,  &c.  all  his  real  estates  at  Wcstham 
and  Peoensey,  of  which  he  was  seised  in  ^  fee,  or  as 
mortgagee  in  possession,  or  otherwise,  and  the  principal 
sums  diarged  thereon,  and  the  ground-rents  issuing 
out  of  his  messuages  in  Hedge  Lane,  upon  trust  to 
apply  the  said  ground-rents,  and  the  rents  and  profits 
of  his  said  estates,  and  interest  of  the  said  mortgage 
monies,  or.  such  parts  as  they  should  judge  proper, 
towards  the  maintenance,  education,  or  advancement  of 
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his  said  grandson,  William  Bxme  Bxhinson^  until  twenQr^ 

five;  and  after  his   attaining  that  age,  to  pay  to^  or 

permit  him  to  have  and  receive  the  same  during  his  life, 

R0BIK8ON.        and  after  his   death,    (in   case   he   should   leave    any 

lawful  issue,)  to  pay  and  apply  the  said  several  annual 
suras  of  ^54.  \2s^  ^145.  85.  a^lOO  and  ^£40,  and 
the  dividends  of  the  said  4^1,000  India  stodc,  and  the 
rents  and  profits  of  the  said  estates  at  Westham  and 
Peoenseyj  and  the  interest  of  the  said  mortgage  monies^ 
and  the  said  ground-rents,  or  such  part  thereof  as  they 
(the  Plaintifife)  should  think  prc^per,  unto,  and  for  the 
maintenance,  education,  and  advancement  of  all  and 
every  the  child  and  children  of  the  said  WiUiam  Bawe 
Robinsonf  lavrftilly  begotten,  until  (being  sons)  they 
should  respectively  attain  twenty-five^  or  (being  daugh- 
ters,) should  attain  such  age^  or  marry  with  the  consent 
of  parents  or  guardians;  and  then  to  pay,  transfer,  and 
assign  an  equal  proportion  of  the  said  several  principal 
sums  of  ^l,820w,  ^4,846.  16^.  Sd.  and  ^3,dSS.  6s.  Sd. 
three: per  cents,  ^1,000  four;per  centSf  and  a£l,000  East 
India  stock,  and  the. said. ground-rents  and  estates  at 
Westham  and  Pevensey,  and  the  mortgage,  monies,  and 
all  the  interest,  dividends,  or  rents, .  due.  or  payable  in 
respect  of  the  same,  "  to  such  child  or^.children,  being 
<^  a  son  or  sons,  who  shall  attain,  such  age  or  ages  of 
<^  twenty-five  as  aforeafaid,  and  to  such  child  or  children, 
^<  being,  a  daughter  or.  daughters  who  shall  attain  such 
^^  age  or  ages,  or  be  married  as  aforesaid,  his,  her,  or 
^*  their  heirs,  executors,  or  administrators;  if  only  one 
^  such  child,  or,  having  been  more,  if  all  but  one  should 
^*  die,  bdbre  their  shares  should  become  payable  as 
'^  aforesaid,  than  the  whole  to  such  only,  or  surviving 
^  child," 

The  testator  then  directed  as  follows ;  that  "  in  case 
^^  the  said  WiUiam  Rcme  Bobinson  shall  happen  to  die 
"  without  leaving  issue,  liviiig  at  the  time  of  his  decease* 
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*•  or  leaving  such,  they  shall  all  die  before  any  of  them  ^  ^ 
shall  attain  twenty-five,  if  sons,  and  if  daughters, 
before  they  shall  attain  such  age,  or  be  married  as 
^  aforesaid  f*  then  the  plaintiffi  should  pay,  apply,  and 
transfer  the  said  principal  sums  of  stock,  ground-rents, 
estates  and  mortgage  monies,  *^.  unto  and  amongst  all 
^*  and  every  the  brothers  and  sisters  of  the  said  William 
''  HUnoe  Bobinson,  share  and  share  alike^  upon  his,  her, 
'^  or  their  attaining  twenty-five^  if  a  brother  or  brothers, 
*f'  and  if  a  sister,  or  sisters,  at  such  age  or  marriage,  with 
^^  such  consent  as  aforesaid." 

He  then  directed  the  Plaindfis  to  invest  the  surplus 
or  savings  to  arise  out  of  the  said  several  annuities, 
dividends,  ground-rents,  and  interest,  until  his  said 
grandson,  WiUiam  Baooe  Robinson^  or  his  issue,  (if 
any,)  or  his  brothers  and  sisters  who  should  become 
entitled  as  aforesaid,  should  attain  twenty-five,  or  be 
married  as  aforesaid,  and  pay  and  apply  the  same  for 
the  benefit  of  the  perscm  or  persons  entitled,  upoathe 
attainment  of  such  age  or  marriage  respectively. 

The  testator  then  (afier  making  certain  provisions  out 
of  the  remainder  of  his  stock  before  bequeathed  to  the 
PlaintijB&  for  others  of  his  grandchildren,)  gave  to  the 
Plaintiffi,  their  executors,  &c.  all  sums  of  money  then 

• 

due  to  him  on  mortgage,  (except  those  secured  on  the 
estates  at  West  ham  find  Pevenset/j)  upon  trust,  to  pay 
one  moiety  of  the  interest  to  his  daughter  Mrs.  Robinson^ 
for  her  life,  and  after  her  death  to  her  husband,  George 
Robinson^  for  his  life,  and  after  the  death  of  the  survivor, 
in  and  towards  the  maintenance  and  advancement  of 
W.  22.  Robinsouj  till  twenty-five,  and  after,  &c.  Xo  W.Rn 
Bobinson  for  life^  and  after  his  decease,  towards  the 
maintenance  and  advancement  of  all  and  every  his 
child  and  children,   till   twenty-five^   or  marriage  .^ 
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1817.  nibresmd,  and  upon  trust,  to  pay  or  assign  an  eqod 

LsAKE  proportion  of  such  moiety  of  the  said  mortgage  liionies, 

V.  to  sfuch  child  or  childrai  Respectively,  and  in  case  the  said 

RoBiNsoK.        WtUiam  Raaoe  Bobinsm  should  die  without  leavmg  issu^ 

oif  all  such  issue  should  die  before  twenty-fiv^  or  mar- 
riage as  aforesaid,  then  upon  trust  to  pay  and  divide 
the  same,  unto  and  among  all  and  every  the  brddiers 
and  sisters  of  the  said  William  R&xe  Robinson,  share 
and  share  alike,  at  their  req)ective  ages  of  twenty-five^ 
or  marriage  as  aforesaid:  with  intere^  in  the  mean 
time,  for  such  brothers  and  sistersy  as  befinre  directed 
with  respect  to  the  issue  (if  any)  of  the  said  ffUliam 
Bowe  Robinson. 

He  thai  directed  the  Plaintifis  to  pay  the  otfaor 
moiety  of  the  interest  due  to  him  on  mortgage,  to  his 
daughter  Frances  Dippery  Mitford,  and  her  husband 
William  Mitfordy  for  their  lives  and  the  life  of  the 
survivor,  and  after  the  decease  of  the  survivor  of  them^ 
to  pay  and  dispose  of  the  said  interest  and  principal 
monies,  to  and  among  their  children,  in  the  same 
manner  as  he  had  before  directed,  with  respect  to  the 
issue  (if  any)  of  the  said  William  Rawe  Robinson. 

The  testator  then  gave  to  the  Plaintifis,  th«r  heirs, 
executors,  &c.  all  the  residue  and  remainder  of  his  real 
and  personal  estate  and  efiects  not  before  disposed  of, 
■'  npon  trust  to  sell,  (in  case  his  daughters  should  think 
{HX)per  and  so  direct,)  and  lay  out  the  produce  in  the 
purchase  of  real  estates  on  government  securities,  and 
out  of  such  real  and  personal  estate  till  disposed  o^  mA 
the  produce,  &a.  to  pay  one  moiety  of  the  rents, 
interest,  and  dividends  to  his  daughter,  Mrs,  Robinson 
for  her  life,  and  after  her  death,  to  her  husband  for  his 
Ufo,  and  after  the  death  of  the  survivor,  to  pay  and 
i^ply  die  said  moiety,   or  so   much    thereof  as   they 
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$bould  think  fit,   untc^  or  for  the  niauQteDance»   edtt*  1817. 

catdoii)  and  advancement  of  the  said  child  and  children  Lkakx 

of  the  said  Elizabeth  Grace  Bobinson^  by  the  said  George  v. 

BMnsoHj  (other,  than  and  except  thtsakl  W.  R.  Bobin-  Robinsof; 
soH^i)  until  th^  should  attain  twenty^fiy^y  or  iparry  as 
aforesaid,  in  equal  Aares  and  prapartiicmB,  and  after  the 
attainment  of  such  age  or  marriage,  to  pay  and  tnmsibr 
all  such  moiety  of  the  residue  or  produce  thereof,.  1^ 
and  among  such  child  or  children,  in  equal  shares  and 
.proportions,  and  nvjth  regard  to  the  remaining  moiety, 
he*  directed  that  Iw  daughter  Mrs.  MUfard,  and  her 
hnaband,  and  the  child  or  children  (if  any)  of  them, 
and  their  issue,  shbuld  have  and  enjoy  the  same,  in  the 
£ame  manner  as  before  expressed  with  regard  to  his 
daughter  Mrs^  SoUnson  and  her  family.  The  testator 
then  directed,  that  in  case  <^  the  death  of  any  of  Us 
said  grand-children  before  attaining  twenty-£ve  or  mar- 
li^pe^  the  shares  of  them  so  dying,  should  go  fo  the 
.sorvivors  of  their  respectiye  brothers  and  sisters;  and  in 
case  of  the  death  of  dther  of  his  saidf^two  daughteshs, 
without  leaving  issue  by  her  said  husband,  living  at  hler 
decease,  or  any  child  or  children  of  such  issue,  then 
and  iniuch  case^  the  share  or  proportion  of  such  part 
of  his  estate  or  effects  given  by  him,  or  intended  for 
such  issue,  or  the  child  or  diildrenof  such  issue^'  shbuld 
go  to  and  be  divided  amongst  the  issue  of  his  surviving 
daughter,  by  her  then  husband,  or  the  child  or  children 
of  such  issue  who  might  be  dead,  equally,  share  and 
sliare  alike;  and  in  case  both  his  said  daughters  should 
die  without  issue  living  at  their  rei^eotive  deceases  by 
thdbr  then  respective  husbands,  or  any  child  or  children 
of  such  issue  who  might  be  deceased,  then  he  directed 
that  each  of  his  said  daughters  (subject  to  the  life- 
interest  of  their  then  husbands,)  mi^t  (notwithstanding 
their  coverture,)  give  and  dispose  of  her  share  and  pro- 
portion of  bis  said  estate  and  effects  to  suoh  person 

Bb4 


STO  CASES  IN  CHANCERY. 

1817.  or  persons  as  she  migbt  think  ^roperj  eitber  by  deed 

or  will. 

On  the  17th  of  Junej  1790,  whien  the  testator  made 
this  will,  his  grandson  Wittiam  Mowe  Robinson^  had  one 
brother  and  three  sisters  living.  Between  the  date  of 
the  will  and  the  testator's  death,  he  had  another  sister 
biurn. 


.On  the  9th  of  February^  1792^  the  testator 
Between  the  death  of  the  testator  and  the  death  dP 
WUliam  Borne  JRobinson,  the  said  WUUam  Rawe  BMnaam 
.bad  two  other  brothers  bom.  On  the  10th  of  October^ 
ISOO,  William  JRowe  Bobinson  died;  having  attuned 
twenty-five  without  issue,  unmarried  and  intestate ;  and 
another  sister  was  bom  after  his  death. 

At  the  time  of  the  testatc^s  will,  and  of  his  death, 
'  Mr.  and  Mrs.  Mitford  had  five  children,  one  of  whom 
was  since  dead,  leaving  issue;  and  after  the  testator's 
death,  they  had  another  child. 

Sitkey  Bx/wej  the  testator^s  widow,  survived  hixii,  and 
died  in  1804,  having  first  made  her  will,  and  appointed 
Mr.  Mif/ardj  and  another,  executors  thereof.  Mrs.  A£n^- 
Jbrd  was  also  dead»  and  her  husband  had  taken  out. 
administration. 
• 

Under  these  circumstances,  the  question  for  the  deci- 
sion of  the  Court  was,  whether,  in  the  event  which  hap- 
p^ied,  of  the  death  of  William  Rowe  Robinson  without 
issue,  the  limitation  to  his  Brothers  and  Sisters,  to  take 
eflfect  on  their  attainment  of  the  age  of  twenty-five,  or 
marriage  as  aforesaid,  was  a  good  and  effectual  limitation^ 
or  was  void,  as  being  too  remote.  And  this  principally 
depended  on  the  determination  of  two  other  questions^ 
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Viz.  fii*st,  what  classes  of  parsons  were  those  intended  by  1S17. 

the  Testator  to  take,  in  the  ev^it  of  WiUiam  Bcnoe 

Robinson  dying  without  issue»  or  without  issue  living  to 

attain  the  age  of  twenty-five,  under  the  description  of       Robiksoii; 

'^  all  and  every  die  Brothers  and  Sisters  <rf  the  said 

HlUiam  Bawe  Bobinson/*   because^  if  that  limitation 

were  held  to  extend  to  all  the  Brothers  and  Sisters  who 

might  be  bom,  and  (in  the  event  which  happoied)  ao* 

tnally  were  bom,  after  the  death  of  the  Testator,  aiid 

the  period  of  vesting  was  pos^ned  by  the  will  tiH 

their  attainment  of  the  age  of  twenty-five,  it  is  obvious 

that  more  than  twenty-one  years,  (the  period  bqrond 

which  a  limitatioii  by  way  of  executory  devise  eannet 

take  efiect)  might  pass  after  the  death  of  the  Testator 

before  the  arrival  of  the  limited  time :  and  this,  consfr- 

quendy,  gave  rise  to  the  second  question ;  which  was, 

whether  the  attainment  of  twenty-five  was  in  tact  the 

period  assigned  for  the  vesting  of  the  several  shares,  or 

was  to  be  taken  only  as  the  time  fixed  for  the  payment 

of  the  several  shares  which  had  already  vested  at  seme 

antecedent  period. 

Sir  Arthur  Piggottj  Homej  and  Sugden^  for  the  De- 
fendant Wm.  MUfordj  (claiming,  on  bdalf  of  himsdf 
and  his  children,  all  such  benefits  as  were  intended  by 
the  will,  and  also^  as  administrator  to  his  deceased 
wife,  one-third  in  the  undisposed  residue.  And  damw 
ing  also  as  executor  of  Sukey  Bawe  deceased,  in  tbe 
revived  suit) 

The  Testator  has  by  this  will  made  three  disdnet 
gifts  of  different  parts  of  his  property  —  First,  of  his 
real  estates  and  the  bulk  of  his  personal  proper^-— 
Secondly,  of  the  mortgages  —  And  lasdy,  of  die  resir 
due  previously  undisposed  o^  as  not  falling  within  cither 
of  the  former  descripdons. 
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1817.  Witk  regard,  to  thefiirsttthe  disposition  is  upon  trust 

'Xeak£  ^  ^P^y  ^^^  ports  of  the  rents  9nd  profits,  &c.  as  the 

""*v.  trusti^es:  might  think  proper,,  .for  the  mainteiifmce  of  his 

Bf^iNSQN.       Grandson  W.  B*  Bobifison  tiH  twenty-five,  and,  ^*  after 

jfis  aUaining  that  age^"  to  paj  tha  whole  annual  {urdduoe 
^  or  permils  him  to  rep^ve  the  same^  during  his  life; 
spying  him  therd^y  a  vested,  i^t^rest;  upon  his  attaimng 
.t^  age,  and  no  .sooner,  llien  follow  t^  provisions 
m^ec^ng  the  Children  o(>  W.  R.  BobinBO»f  ei^Nressed  in 
fuch.a  nianner  ns  unquestienaUy  to  ufldude  all  the 
.(Jluldren  that  W.  JR.  Robinson  might  at  any  tinie  have; 
land  Itsdy  the  ultimate  limitation,  in  the- event  of  Us 
'jhaving  no-child.jor  children  who  should -live  to  attain 
^^ity^^five,  in  favour  of  the  Brothers  and  Sisters,  which 
iSrWpresaed  in  precisely  4he  same  general  terms  as  the 
fiwrmer  —  ^^  unto  and  amongst  aU  and  every  the  Brothers 
and  Sisters  <£  the  said  W.B.R^  share  and  share  aUke^ 
491  attajaii^  tvrenty«£vei"  &e» 


t  • 


.  sNow,:if  the  first  limitation  be  hdd  (as  itsuist  be  adr 
xnitted)  to  include  all  the  Children,  there  can  be  no 
reason  why  the  second,  which  is  expressed  in  the  same 
termsy  should  not  be  tak^i  to  embrace  aU  the  Brothers 
^nd  Sisters.  As  to  this  point,  the  case  <^  Baldwin  t. 
Karver  (a\  which  has  been  considered  as  a  leading  au- 
thority ever  since  its  decision,  is  cxmdusive,  to  shew, 
that  all,  whenever  born,  must  come  within  &e  mftaning 
of  such  a  devise;  and  in  Walker  y.  Shore  (6),  the  Lard 
Chancellor^  foUowmg  the  same  rule,  observes,  tibat,  al- 
though in  that  case  ^^  the  Testator  probably  meant 
Children  living  at  his  own  death,  yet  upon  the  authori- 
ties die  will  must  be  construed  to  mean  such  as  should 
Gome  into  existence  befiMre  the  period  of  distribution;  a 
rule^''  he  says,  '^  which  is  not  to  be  shaken,  unless  a 

(a)  Cowp.  309.  ifi)  15  Yes.  125. 
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time  of  distribution  is  expressly  provided^  ezdiiding  aU  1^17 

who  may  afterwards  come  into  existence/'  It  is  ikit 
necessary,  in  order  to  the  operation  .of  this  rule^  to  shew 
that  it  was  the  intention  of  the  Testator  to  comprehend 
all  the  Children.  It  is  enough  that  the  law  presomes 
such  an  intention ;  and^  if  so^  then  m  the  present  ease 
^he  gift  over  is  clearly  void  as  being  too  remote.  It  is 
not  the  case  of  separate  atad  distinct  gifts  to  individualsi 
some  of  whom  are  capable  oS  benefiting  by  it  and  otheirs 
not.  It  is  a  single  gift  to  a  class  of  persons,  sojiie  of 
whom  are  incapable  of  taking  by  tbe  rule  of  law;  aad 
the  consequence  is^  that  the  gift  must  fiul  altogietber.  In 
Ixmgheady. Phelps  {a\  there  wa^  a  legal  term,  the  trmts 
of  which  were  to  take  effect  on  either  of  two  contingaii- 
cies,  one  of  which  was  within  the  allowed  limits ;  and  k 
was  held  to  be  good  in  that  event,  which  had  happened. 
But  that  is  clearly  distinguishable  from  the  present  case. 
There  is  no  authority  anabling  the  Court  either  to  cot 
down  the  limitation  of  the  period  for  vesting,  (nr  to  coi^- 
fine  the  objects,  hi  Proctcrr.Bishop  of  Badi  and  WdU{b\ 
the  first  devise  being  void  as  depending  on  a  cointinp- 
gency  too  remote,  the  lattar  could  not  be  let  in  to  take 
efiect,  even  though,  in  the  event  which  happened,  it 
would  have  vested  immediately.  In  Cambridge  v.  Rous{€\ 
which  was  a  bequest  to  A.  for  life,  and  afl»r  her  de- 
cease to  her  children  at  the  age  cS  twenty-seven  respeiv 
tively,  and  in  the  event  of  her  not  leaving  any  children^ 
or  of  the  death  of  all  under  twenty-seven,  it  was  ooii* 
tended  that  the  court  had  power  to  exclude  those  who 
were  hotn  beyond  the  limits  which  amount  to  a  legal 
perpetuity;  but  it  was  held  on  the  contrary  that  the 
limitation  over  was  altogether  too  reinote.  In  the  prfr> 
sent  case,  it  cannot  be  said  thbt  it  would  be  giving  eflbct 

(a)  2  Blackst.  TO*.     See  (b)  2  H.  Bl.  358. 

Potoeirs  Fearne's  Ex.  Dev.  (c)  8  Ves.  24. 

p.  154,  457. 
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to;  the  i  Testator's  intention  to  introdnce  a  distinctiori 
which  would  exclude,  perhaps,  the  majority  of  the  in- 
tended objects  of  his  bounty.  The  cases  go  far  to  shew 
that  the  Court  has  no  authority,  in  such  circumstances, 
to  make  a  will  for  the  Testator.  Boutledge  v.  DorrU  (a). 
Gee  V.  Audley  (i).  In  the  former  of  which,  being  the 
case  of  a  power,  the  Donee  might  have  appdnted  among 
such  only  as  were  objects  of  the  power  within  the  rule 
of  perpetuity ;  but,  as  he  had  not  done  so,  the  limitation 
was  held  to  be  void.  Tliat  case  was  stronger  than  the 
present;  for  it  might  have  been  thought  that  the  Court 
would  aid  the  execution  of  a  Power,  void  only  for  ex- 
cess, by  restraining  the  operation.  An  argument  which 
hasno  room  in  this  instance,  and  was,  even  ther^  not 
auflfered  to  prevail. 


The  second  gift,  which  attaches  on  the  Mmiies  doe 
upon-  mor^[age,  &lls  entirely  within  the  same  doctrkie 
tui  that  already  dbcussed.  It  is  a  gift  to  the  Parents 
during  their  lives,  and  afterwards  to  their  children,  in 
words  which  must  be  taken  to  include  aU  the  children ; 
and  there  is  no  limitation  over.  This  is  consequently 
vend,  as  well  as  the  preceding. 


Then,  with  respect  to  the  gift  of  the  Residue,  it  is 
clear  that  the  property  comprised  in  the  two  former  be- 
quests is  not  included  in  it^  the  Testator  having  expressly 
excepted  out  of  that  gift  all  that  was  *<  before  specifically 
<*  disposed  of;"  and  as  he,  at  that  time,  supposed  that 
he  had  exhausted  the  subjects  of  his  two  former  bequests, 
it  follows  that  it  was  not  his  intention  to  pass  them  by 
the  residuary  clause.  The  trusts  upon  which  it  is  given 
make  his  intention  still  fiirther  manifest;   for  he  has 


(a)  2  Ves.  j.  357. 


(b)  2  Ves.  j.  365.  n.  and 
see  the  same  case  in  1  Cox« 
324.    Jee  v.  Atuttey. 
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directed  his  Trustees  (with  the  consent  of  the  persons  1817* 

entitled  for  life)  to  sell  and  dispose  of  the  residue  imme* 
diately  after  his  death ;  a  trust  which  he  could  not  possi- 
bly have  meant  to  be  aj^lied  to  the  two  first  funds. 

Besides^  the  residuary  dii^Kisition  is  altogether  incon- 
sistent with  that  which  the  Testator  conceived  himsdif 
to  have  already  made  of  the  two  former  fimds^  and  has 
liierefore  no  application  whatever  to  them ;  and  thus  the 
case  Mis  within  the  principle  of  Your  Honor's  judgment 
in  Church  v.  Munday  (a),  which,  though  the  Lord  Cfton- 
cMor  afterwards  differed  in  opinion  (&),  is  strongly  borne 
out  by  the  decision  of  the  Court  of  King's  Bench  in  Hoe 
v.  Avis  {c\  Where  a  gift  is  made  to  a  person  who  is 
excluded  from  taking  by  a  rule  of  law,  as  in  Proctor  v. 
The  Bishop  of  Baih  and  Wdb  (if),  there  is  a  manifest 
incongruity  in  holding  that  it  &lls  into  the  residuary 
estate  which  is  applied  by  the  Testator  to  different,  and^ 
as  in  this  case,  inconsistent  purposes. . 

It  may  be  said  tlmt  the  ultimate  proviso,  rides  over  the 
whole  property;  but  it  is  dearly^  by  the  conte^il^  con- 
fined to  the  residuary  estate.  In  the  daiise  imntediatdiy 
preceding  there  is  a  general  gift  over  to  the  issue  o£  the 
surviving  Daughter  in  .case  of  the  death  of  either  with- 
out leaving  issue  living  at  her.. decease.;  whereas,  in  all 
the  previous  gifts,  the  property  is,  either  expressly  or  by 
reference,  given,  over,'  in  case  of  the. death. of. either. 
From  this  it  necessarily  follows  that  the  clause. of  sur- 
vivorship is  confined  to  the  residue;  and  the  words 
<<  his  said  estate  and  effects"  in  the  condudii^  clause^ 
can  only  be  construed  as  refisrring  to  the  same  words 
used  in  the  clause  of  survivorship. 

(fl)  12Ve«.  426.  and  see        (6)0n  Appeal,  15  Yes:  S96. 
Welby  V.  Welhjfy  2  Yes.  and         (c)  4  T,  R.  605. 
B.  187,  197.  (^2H.B1.358. 
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1817.  But,  whatever  may  be  the  intended  i^plicatioii  of  this 

prcmsOy  the  gift  of  the  residue  after  the  death  of  the 
respective  tenants  for  life  is,  in  the  first  instance,  void,  as 
bdng  limited  upon  the  same  events  as  those  upon  whidi 
the  preceding  dispositions  are  designed  to  take  effect 
Then,  with  req>ect  to  the  share  given  to  Mrs.  Mi^n-d 
and  her  children,  the  clause  of  Survivorship  cannot 
operate  upon  it,  as  she  is  dead,  having  left  issue  living  at 
her  decease.  And,  as  to  the  other  shares  the  gift  .over 
abo  fidls  of  effect  by  the  death  of  Mrs*  Mitfbrd  in  Mrs. 
Bobinson^s  life*time,  unless  the  expression  <^  surviving 
Sister''  can  be  taken  to  mean  otheVf  a  construction  which 
ought  not  to  be  allowed  to  prevail  against  express 
words. 

Anodic  question  remains,  as  to  the  right  of  the  Tes- 
tator's widow  to  her  Dower  and  thirds  out  of  the  pro- 
perty wfaioh  may  prove  tohave  been  undisposed  of  by 
the  WiU,  the  provisions^  thereby  made  for  her  bring  ex^ 
pressed  to  be  in  bar  of  such  dower  and  thirds ;  but  this 
iraetded  hy  Pickering  v.  jLord  Stamford  (a),  whidi  has 
decided  that  such  a  clause  does  not  extend  to  deprive 
bear  of  die  Widow's  share  of  property  wluch  turns  out  to 
be  imdisposed  of  by  r^eason  of  a  defective  gift ;  a  decision, 
whidi  Ihe  Lord  ChanceUor^  in  Garthskore  v.  CAalie  {b% 
re&atB  to  with  approbation.* 

SUt  S.  JRomiUy  and  Presim^  (for  one  of  the  children 
of  Mrs.  Robinson  bom  before  the  date  of  die  will,  and 
another  who  was  bom  after  the  date  of  die  will,  but  in 
the  testator's  life  time.) 

With  r^ard  to  the  two  first  bequests,  the  validity  of 
which  is  the  subject  of  dispute  in  this  case,  the  limitations 
jover  to  the  brothers  and  sisters  of  W.  R.  Robinson  are 

(a)  S  Ve«.  S32,  492.  (b)  10  Ve«.  1. 
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goody  in  the  event  which  has  happened  of  W.  B.  Robitti'  1817. 

son^s  death  without  issue,  to  the  extent  of  such  c^  the 
brothers  and  sisters  as  by  law  were  capable  of  taking— *- 
u  e.  all  who  were  born  in  the  testator's  Ufe^time.     Bald^       Robihsm* 
win  V.  Karoer.     We  admit  that  the  gift  to  the  dukken 
of  W.  B.  Bobinson  is  void  as  being  too  remote^  and  ^tmt 
the  limitation  over  would  consequently  be  void»  acccHnt 
tug  to  the  doctrine  of  Proctor  ▼.  The  Bishop  of  Batk 
and  Wells,  if  it  were  made  to  depend  on  the  aan^e  co»- 
ting^y  of  diose  childrien  not  living  to  attain  twenty^ 
five*     But  where  there  are  two  contingencies,  on  either 
of  which  the  limitation  is  to  take  efiPect,  and  one  of  them 
is  within  the  allowed  limits,  viz.  the  death  of  W.  B.  Bo- 
binson  without  leaving  issue  living  at  his  decease,  that 
fidls  exactly  within  the  principle  of  Longhead  v.  Phelps^ 
and  the  limitation  is  good  on  the  hajqiening  of  the  alter- 
nate event.     Grompe  v.  Barramm  (a)    Then,  suppose  the 
persons  intended  to  take  upon  that  ev^it  were  some  «f 
them  capable^  and  otha:*s  incppaUe,  of  takmg  according 
to  the  rule  of  law,  the  consequence  would  be^  not  .that 
the  limitation   should  fiiil  altogether,  because  the  itH 
tention,  that  all  should  take,  cannot  be  carried  strictly 
into  effect,  but  that  those  should  take,  wlK>tby  }av^  are 
capable.     Bkmdford   v.    ThackreU.  (^)      Thdmson  y. 
Woodford  (c),  where  the  principle  is  much  discussed,  par- 
ticdarly  in  Mr.  Justice  Xotpr^fic^s  Judgment.    iKittkin^ 
son  v.  Adam,  (d)  Mpgg  v.  Mqgg.  (e)    The  only  case  ad- 
duced against  this  view  of  the  subject  is  Boutiedgev* 
Dorrilj  which  was  the  case  of  aigift  by  virtue.of  a  power 
of  appointment^  and  in  which  the  appcmitment  was  hdd 
to  be  void,  in  deference  to  a  settled  rule,  that  whoever 
will  take  under  the  execution  of  a  ,power  must  be  ct^^a- 
ble  of  taking  undd^  the  deed  crea&ig  the  power ;  and 

(a)  4  Ves.  681.  {d)  I  Ves.  and'B.  422. 

(b)  2  Ves.  j.  238.  (e)  Ant?,  vol.  i.  65^. 

(c)  4  Ves.  S12. 
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1817.  that  every  appointment  under  a  power  must  be  con- 

strued with  reference  to  the  date  of  that  instrument  {a) 
whereas  a  will  takes  effect  with  reference  not  to  the  time 
of  its  execution,  but  to  the  time  of  the  testator's  death. 
'No  case  goes  the  length  of  deciding  that  persons  who 
are  capaUe  of  taking  under  a  will  shall  not  take,  merely 
-because  they  are  joined  in  the  bequest  with  others  who 
are  incapable.  But,  with  r^;ard  to  those  of  the  bro- 
iliers  and  sisters  of  W.  M.  Robinson^  who  were  not 
in  esse  at  the  time  of  the  death  of  the  testator,  the  rule 
oflawistoo  strong  for  them;  and  consequently  they, 
and  they  only,  must  be  hdd  to  be  excluded. 

As  to  the  gift  of  the  residue,  there  is  this  fallacy  in  the 
argument  as  to  the  particular  intention  of  the  testator, 
and  the  inconsistency  of  that  disposition  with  the  de- 
signed eSecX  of  the  {^receding  bequests,  viz.  that  a 
residnary  bequest  necessarily  includes  all  that  'is  not 
before  disposed  of,  whether  it  was,  or  was  not,  in  the 
contemplation  of  the  testator  at  the  time  of  making  his 
wilL 

H€art^  BeU  and  Shadwellj  (for  childrai  bom  before 
the  date  of  the  will.) 

The  gift  over,  in  the  event  which  has  happened,  is 
good.  Beachcrqfl  v.  Broome  (A),  Hockley  v.  Mawbey  (c) 
Beard  v.  Wedcott  (d)\  and  the  persons  entitled  under  it 
are  those  only  who  were  in  esse  at  the  date  of  the  will. 
Northey  v.  Strange,  {e) 

(a)  Sed  quare.    And  see  {d)  Sugd.    Gilbert  on  uses, 

the  cases  cited,  and  Sugden  on  270.    * 

Powers,  140.  429.  (e)  1  P,  W.  S42.  Pre.  Cha. 

{b)  4  T.  R.  441.  470. 

(c)  SBro.C.C.82.1  Ves.j. 
403. 
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ITheMasUr  of  ^Bolk.    Thatiras  the  case  of  M^  1817. 

inunediate  devise^  not  a  limkatioaover*]  ' 

Jf  the  Cqiurt  cannot  give  compfete/^Sbet  to  the  be-^ 
quei^t  as  the  testator .  intended^  ;theD  ithe  doctrine  of 
Cypres  vnlXap^y^Mjumbo'sUmv^Iiumb^ 
Tnan  v*  Brawn,  {b) 

\T\3^'t  Master  o{  i^JEbUs.  Was  that  doctrine  erev 
held  9ipplicabl|^  to  pexBonal  ppopeity  ?} 

The  decision  in  EUison  v.  Airey  (c)  affords  no  certain 
rule  for  cases  of  thia  description,  which  all  depend  upon 
their. individual  drcumstances.  f  • 

» 

r 

Then,  as  to  the  period  of  vesting,  a.  contingent  im^ 
teres^may  vest  in  right,  though  it  does  not  in  possessioiL 
Barnes  v.  Allen  {d)f  Hafm&n.v.  GraAion  («),  Khrkpatrid^ 
V.  KUpairick.  {/)  Here  the  teiMtor  has  given  a  legal- 
estate  to  his  trustees,  whom  he  has  directed  to  payto  tha 
objects  specified ;  and  thus,  the  gift  to  those  objects  is 
incorporated  with  the  time  q(  payment.  The  fundus  a 
mixed  fiuid,  consisting  of.  real  and  personaL  Ifitwacea 
direct  gift  at  law,  those  only  would  take  who  are  capable^ 
to  the  exclusion  of  those  who  are  not  capable,  and  .Xqtdtaa 
seguitur  legem.  Lord  Coke  (Co.  Litt  &•  lOOw)  recogmaea 
the.  principle  laid  down  in  the  Year  Book,  17  Edo).  Sm 
fo*  29*  pL  30. ;  and  the  case  in  litt  sect  352.  establishea 
the  doctrine  of  Cy  pres  as  appIicaUe  to  cases  of  this 
description — ut  res  magis  valeat  quam  pereat. 

Suppose  that,  on  the  death  oi  fV.  E.  BoUnson^  oiie  qf 
tlie  childroi  had  attained  twenty-five,  and  had  filed  a 

•  "  ■      •  . 

(a)  1  P-  W.  332.  (d)  1   Bro.  C.  C.   181.      3 

(b)  3  Burr.  1634.  Ves.  j.  206.  note. 

(c)  1  Ves.  111.  (e)  6  Ves.  23d. 

(/)  13  Ves.  476. 

Vol.  II.  C  c 
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hSif  how  could  die  Court,  upon  the  pfincifile  in  EXson 

V.  Airey^  have  reRiaed  to  give  him  a  shsore?    If  the  tee* 

tattxr  had  directed  payment  to  be  made,  first  to  children 

B6B1K601L       in  esse^  and  afterwaida  to  nnbom  children,  the  Court 

would  hare  adopted  the  one  and  rejected  the  other  class; 
thai  why  not  in  the  ease  now  befbpa  the  Court  ? 

In  Baldwin  v.  Karoer  it  is  sud,  that  the  question,  who 
aieto  take^  must- depend  on  the  frame  of  the  wi}^  and 
that  that  only  is  to  be  disttjibatedwhich  is  by  law 
tributable.     So  fiur,  that  case  is  in  our  &vour. 


..  /. 


But  It  is  said,  there  is  no  authority  going  the  precise 
length  of  what  we  contend  for*  It  iacBoiii^  however, 
if  there  is  no  direct  authority  against  us*  It  may  be 
time  that  this  will  be  die  first  decisiDi»  to  Aat  extent. 
But  it  18  a  case  which  requires  a  new  princ^de  of 
ooastiuction ;  and  diat  whidi  iff  beslt  oi^ulbted  to 
aatfsfy  the  testator^s  intention  will  be  the  rate  tbtlS^ 
Court  to  fdopt.  •  r.     : 

•    ,     ■  .  » .      .        . 

As  to  the  residue,  *-^  wherever  the  testator  has  gtren  it 
in  terms  sufficiently  comprdiensive  to  pass  every  things, 
if  there  be  in  the  former  pmrt  of  the  will  an  object  (hat 
is^  incapable  oF'ts|dng,  or  a  stil]3ect  to  which* th6  gift 
cannqt  ^)ply,  that  which  is  so  attempted  to  begirai 
nnist  necessarily  fidl  into  the  residue;  upon  the  prm- 
e^lethat  the  testator  has  si^Bci^mtfy'dedaired^his:  intent 
net  to  die  intestateas  to  any  part  of  his  properiry. 


—  <   ,1 


Home^  (for  the  children  of  Mr.  and  Mrs.  Mitford.) 

•  The  oi^  material  question,  as  it  respects  our  interest, 
IS  diat  which  is  raised  on  the  residuary  clause.  The 
testator  gives  to  trustees^  through  whom,  and  by-  way  of 
rust  only,  all  the  limitations  to  the  children  a  ne  to  ope- 
rate.   This  was  considered  as  a  circumstance  of*  gveat 
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faaportanoe  in  Branstrom  t.  WiIiisison{a)^  where  Yaitr  JtS17. 

Honor  observed,  as  to  the  appointment  of  a  trustee  for  i^^ 

the  children,  ^^  How  could  there  be  a  trustee  for  them  v. 

<*  of  nothing  ?'  For  whom  can  these  persc^s  be  trustees,  Robinson. 
if  not  Sar  those  who  take  a  vested  interest  ?  Und^  the 
direction  for  maintenance^  the  tnistees  would  be  justi- 
fied in  applying  the  entire  produce  oi  the  respective 
fimds  towards  the  maintenance  of  all  the  children,  — -  not 
sudi  only  as  should  attain  twenty-five,  — -  there  being  no 
gift  over  of  the  surplus  produce,  as  in  the  former  limit* 
ations;  an  omission  which  can  be  accounted  for  only  on 
the  supposition  that  the  testator  meant  sometliing  dif* 
&re»t  from  the  inten^n  before  expressed  by  him. 
Again,  by  the  clause  of  survivorship,  the  testator  adopts 
the  supposition  that  those  who  die  under  twenty-five 
have  yet  a  vested  interest  in  their  shares  of  the  ci^taL 
The  cases  clearly  establish  that  a  bequest  in  these  terms 
may  be  so  controlled  by  expressions  and  circumstances 
as  to  postpone  the  possession  only,  not  the  vesting ;  and 
enough  appears  from  these  and  other  expressions  in  the 
residuary  clause,  to  show  that  such,  in  the  present  case, 
was  actually  the  intention  of  the  testator. 

Pepys  (for  the  children  of  Mr.  and  Mr*.  Robinson 
bom  after  the  death  of  the  testator,) 

Contended,  in  like  maimer,  for  the  legacies  having 
vested  in  interest,  although  not  in  possession ;  and  cited 
Booth  V.  Booth  (5),  and  Montgomerie  v.  Woodbf*  (c) 

Sir  Arthur  Piggott^  in  reply. 

No  iauthority  has  been  discovered  to  impeach  the  rule 
of  law,  or  even  ta  modify  iL  It  stands  unimpaired  by 
any  of  the  cases  that  have  been  dtedf  for  none  of  diem 

(tf)  7  Yes.  4il.       .  (c)  5  Yes.  522. 

ifi}  4  Yes.  9d9. 

Cc  2 
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Lbake 
Robinson. 


Feb,  27. 


Gifl  to  A.  for 
life,  remainder 
to  his  children. 
This  includes 
all  children, 
both  those  bom 
before,  and 


flp[Jy  to  that  now  before  the  Court,  whidk  is  tl|6  case  of 
an  executory  devise.  To  say  that  the  thing  attempted 
to  be  given  vested  in  interest^before.  twenty-five,  although 
not  actually  divisiUe  until  then,  is  only  a  mode  of  get- 
ting rid  of  the  question  altogether,  and  would  be  eqvnllj 
applicable  if  the  subject  were  made  payable  at  the  age 
of  fifty  instead  of  twenty-five.  This  is  not  a  trust,  but 
a  direction  to  pay ;  and  the  gift  is  entirely  comprised  in 
that  direction.  Admitting  that  the  gift  over,  being  oq  a 
double  contingency,  is  not  therefore  void  in  the  event 
whidi  has  happened,  yet  it  is  void  in  itself,  as  bemg 
made  to  objects  who  may  not  attain  the  age  prescribed 
for  their  receiving  it  until  more  than  twen^-one  yean 
after  the  terminati(»i  of  a  life  in  esse.  To  give  eftct  to 
an  executory  devise,  it  must  be  sudi  as  will  take  eflfect 
within  the  limited  period.  It  is  not  enough  that  it  nunf 
by  possibility  do  so.  It  is  evident  through  the  whole 
will  that  this  testator  considered  the  age  of  twenty-five 
as  that  at  which  it  was  fit  to  intrust  the  children  with  the 
dominion  over  tlie  property  intended  for  them. 


The  Masteu  of  the  Rolls. 

The  firsi  point  to  be  determined  in  this  case  is,  Who 
are  included  in  the  description  of  brothers  and  sisters 
of  William  Bowe  Robinson^  and  of  children  of  Mr.  and 
Mrs.  Eobinsofif  and  Mr.  and  Mrs.  Mitford — whether 
those  only  who  were  in  being  at  the  time  of  the  testator's 
death,  or  all  who  might  come  in  esse  during  the  lives  of 
the  respective  tenants  for  life.  Upon  that  point  I  do 
not  see  how  a  question  can  possibly  be  raised.  Not 
only  is  the  rule  of  construction  completely  settled,  but 
in  this  case,  I  apprehend  the  actual  intention  of  the 
testator  to  be  perfectly  clear.  Indeed,  I  believe,  wher- 
ever a  testator  gives  to  vl  parent  for  life,  with  remahider 
to  his  children,  he  does  mean  to  include  all  the  children 
such  parent  may  at  any  time  have.    That  is  not  an  arti- 
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ficfal  rule*     It  is  the  rule  which  excludes  any  of  the 

children  that   is,    and   has    been    called,    an   artificial 

rule  —  namely,  the  rule  in  Andrews  v.  Partington  {a)i 

and  other  cases  of  that  description,  which  excludes  all        Robinson. 

who  may  be  horn  after  the  eldest  attains  twenty-oiie.    thoseborn  after, 

TTie  case  of  Ellison  v.  Airey  {b)  might  have  been  decided   ^^j^^*^^**'  * 

the  other  way  without  at  all  afiectmg  this ;  for  there  it       r^^  ^^  ^^^ 

was  the  death   of  one  person   that  determined  what    exclusion  is  an 

children  of  another  person  were  entitled  to  take.     It    artificial  rule  of 

ia  impossible  to  impute  to  this   testator  an  '^  intention    construction. 

to  exclude  all  the  children   of  his  grandson,    William 

Eawe  JS/obinson^  who  should  not  be  living  at  his  (the 

testator's)  own  death,  tliat  grandson  having  no  children 

at  the  time  the  will  was  made.     All  the  bequests  to  the 

children  of  his  daughters  are  made  in  as  comprehensive 

terms. 

As  to  the  brothers  and  sisters  of  William  Rowe  Robin- 
son, I  do  not  apprehend  that  it  is  at  all  necessary  to 
speculate  on  the  question  suggested  by  Mr.  Bell,  viz. 
who  would,  within  the  meaning  of  the.  will,  come  un* 

der  the  description  of  brothers  and  sisters whether 

only  the  children  of  both  parents,   or  such  as  one  of 
them  might  have  after  the  death  of  the  other. 

Our  question  is,  whether  the  testator's  bounty  was 
confined  to  such  brothers  and  ^ters  (in  whatever  sense 
these  words  may  be  taken)  as  should  be  living  at  his 
own  death.  According  to  the  established  rule  of  con- 
struction,  and  what  I  conceive  to  have  been  the  actual 
intention  of  the  testator,  all  who  were  living  at  the 
time  of  William  Rawe  Robinson*s  death  must  be  held 
to  be  comprehended  in  the  description. 

• 

*       (a)  3  Bro.C.  C.  60.  401.  (b)  I  Ves.  111. 

Cc  3 
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Lbake 

V. 
ROBINSOK. 


Where  no  di- 
rection is  given 
as  to  surplos  in- 
terest, and 
the  capital  is 
made  pay  able  at 
a  future  time, 
the  surplus  in- 
terest falls  into 
the  residue. 

Interest  of  a 
residue  goes 
with  the  capital; 
but  not  the  in- 
terest of  parti- 
cular legacies. 


Having  ascertained  the  persona  intended  to  take^ 
the  next  question  is  at  what  time  the  interests  gi^en 
to  them  were  to  yest. 

There  is  no  direct  gift  to  any  of  these  classes  of 
persons.  It  is  only  through  the  medium  of  directioiis 
g^ven  to  the  trustees,  that  we  can  asc^tain  diebene* 
fits  intended  for  them*  The  trustees  have  a  discreticRi- 
ary  power  to  q)ply  what  portion  of  the  income  they 
think  fit,  for  the  support,  maintenance,  and  advance* 
roent  of  the-  infant  legatees.  Except  in  one  instance, 
the  testator  does  not  say  what  is  to  become  of  the 
surplus  interest.  In  the  cas^  of  the  property  first  given 
to  William  Rawe  Robinson  for  life,  the  surplus  interest 
is  to  accumulate,  and  to  be  paid  with  the  capital,  other 
to  himself,  or  to  his  children,  or  to  his  brothers  and  sisters, 
when  they  shall  have  attained  the  age  of  twenty-five* 

No  direction  being  given  as  to  the  surplus  interest  of 
the  two  moieties  of  the  mortgage  money,  it  will  make 
part  of  the  residue ;   for,   although  the  interest  of  re- 
sidue goes  with  the  capital,  that  of  particular  l^acies 
does  not,  even  supposing  it  be  the  payment,   and  not 
the  vesting,  that  is  postponed.     It  is  a  mistake  to  sup- 
pose that  tlie  trustees  are  authorised  to  apply  any  part 
of  the  capital  for  the  benefit  of  any  legatee  not  attain- 
ing twenty 'five.     It  is  only  in  the  residuary  clause  that 
produce  is  spoken  of,  and  it  is  evident  that  the  direc- 
tion relates  only  to  the  income  of  the  property,  or  of  the 
produce  thereof  when  it  should  be  sold. 

As. to  the  capital,  there  being,  as  I  have  already  said, 
no  direct   gift  to  the  grandchildren,  we  are  to  see  in 
what  event  it  is  that  the  trustees  are  to  make  it  over  to 
them.     There  is,  with  regard  to  this,  some  difierence  of 
expression  in  the  difierent  part3  di  the  will.     In  some 
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iimtanceB  the  testator  directs  the  payment  to  be  to  such 
child  or  children  as  shall  attain  twen^-fire.  In  others 
the  payment  is  to  be  made  upon   attainment  of  the  ^ 

age  of  twenty-five.^  In  the  residuary  clause  it  is,  firom  Robinsok. 
and  immediately  after  such  child  or  children  shall  attain 
the  age  of  twenty-five,  that  the  trustees  are  to  transfer 
the  property.  But  I  think  die  testator  in  each  instance 
means  precisely  the  same  thing,  and  that  none  were  to 
take  vested  interests  before  the  specified  period.  The 
attainment  of  twenty-five  is  necessary  to  entide  any 
child  to  claim  a  transfer.  It  is  not  the  enjoyment  that 
is  postponed;  for  there  is  no  antecedent  gift,  as  there 
was  in  the  case  of  May  v.  Wood  {a%  of  which  the  enjoy- 
ment could  be  postponed*  The  direction  to  pay  is  the 
gifi^  and  that  gift  is  only  to  attach  to  children  that 
shall  attain  twenty-five.  The  case  of  Batsford  v.  Kd>» 
bell  (6),  was  much  more  fiivourable  for  the  legatee  ;  fi>r 
the  interest  of  the  fund  was  given  to  him  absolutely 
until  he  should  attain  the  age  of  thirty-two,  at  which 
time  the  executrix  directed  her  executors  to  transfer  to 
him  the  principal  for  his  own  use.  He  died  under 
thirty-two.  Lord  Bossfyn  said,  ^  There  is  no  gift  but 
'^  in  the  direction  for  payment,  and  the  direction  for 
^^  payment  attaches  only  upon  a  pers<m  of  the  age  of 
**  thir^-two.  Therefore  he  does  not  foil  within  the 
**  description.'' 

It  was  supposed  that  the  clauses  in  the  will,  where 
the  word  such  is  left  out,  might  be  construed  differently 
from  those  in  which  it  is  inserted;  and  that,  although 
where  the  payment  is  to  be  to  such  child  or  children  as 
shall  attain  twenty-five,  nothing  could  vest  in  any  not 
answering  that  description,  yet  where  the  payment  is  to 
be  to  children  upon  the  attainment  of  twen^-five,  or 

(a)  3  Bro.  C.  C.  471.  (b)  3  Ves.  363. 

Cc  4 
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fiom  and  after  their  attaining  twenty-rfive^  the  vesdng 
is  not  postponed*  If  there  were  an  antecedent. gift,  b 
direction  to  pay  upon  the  attainment  of  twenly-five 
certainly  would  not  pos^ne  the  vesting.  But  if  I  give 
to  persons  of  any  description  when  they  attain  twentyw 
five,  or  upon  their  attainxnoit  of  twentyrfive,  or  from 
and  after  their  attaining  twenty-five,  is  it  not  precisely 
the  same  thing  as  if  I  gave  to  such  of  those  persons  as 
should  attain  twen^-five  ?  None  but  a  person  who  can 
predicate  of  himself  that  he  has  attained  twenty^five^ 
can  clfum  any  thing  under  such  a  gift. 


The  Court 
inclines  to  con- 
strue a  resi- 
duary clause  so 
as  to  prevent  an 
intestacy. 


Gift  of  the 
whole  interest  is 
a  ground  for 
presuming  an 
intention  to  vest 
the  capital. 


I  am  aware,  however,  that  although,  with  regard  to 
particular  legacies,  this  doctrine  has  not  been  contro- 
verted,  yet  the  case  of  Booth  v.  Booth  (a)  may  be 
considered  as  throwing  some  doubt  upon  it,  when  it  is 
a  residue  that  is  the  subject  of  the  bequest.     There  is 
certainly  a  strong  disposition  in  the  Court  to  construe 
a  residuary  dause  so  as  to  prevent  an  intestacy  with 
r^psrd  to  any  part  of  the  testator^s  property.     With  all 
that  disposition,   it  is  evident  that  Lord  Jioardey  felt 
that  he  had  a  difficult  case  to  deal  with.     Some  violence 
was  done  to  the  words  in  &vour  of  what  he  conceived 
t6   be,  and  what  in  all  probability  was,  the  intention. 
That   intention  however   was   collected  from  circum- 
stances that  do  not  occur  in  the  present  case.     Both 
the  legatees  were  adults  at  the  time  the  will  was  made. 
Lord  Alvanley  admits  that,  if  it  had  been  otherwise^  it 
might  have  made  some  ingredient   in  the  argument. 
Then  the  whole  interest  was  given  to  them  absolutely, — 
a  circumstance  which  has  always  been  held  to  furnish  a 
strong  presumption  of  intention  to  vest  the  capital,  and 
which  is  not  afforded  by  a  direction  for  maint^ance  out 
of  the  interest,  as  was  decided  in  the  case  of  Ptdsford  v. 


(a)  4  Ves.  399. 
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HmUer.  {a)  The  l^atees  mi^t  both  live  to  extreme 
old  age,  widiout  the  event  ever  happeoiiig  on  whidi  the 
legacy  was  made  pqrable.  There  was  no  survivDrship 
between  them,  nor  was  there  any  bequest  over  in  the 
event  of  the  death  of  both  or  either;  so  that  mteataojr 
must  have  been  the  consequence  of  death  before  mar* 
riage.  In  every  (me  of  these  particulars  this  case  di& 
fers  from  that  of  Booth  v.  Booih.  They  agree  in  no*, 
thing,  except  that  the  words  ^  fiom  and  immediately 
^  after^'  occur  in  both. 


1817. 
Lkakb 

V. 

ROBINSOK« 

SediSy  where 
there  is  only  \ 
direction  for 
maintenance 
out  of  the  in- 
terest. 


The  case  of  Booth  v.  Booth  is  therefore  not  merdy 
no  authority  for  what  is  eont^ided  for  by  the  grand- 
children, but  it  is  a  strong  authority  the  other  way.  For 
it  shews  that,  where  there  is  no  gift  but  by  a  directioii 
to  transfer  from  and  u^ier  a  given  event,  the  vesting 
would  be  postponed  till  after  that  event  had  happened ; 
unless,  from  particular  circums^nces,  you  are  enabled 
to  collect  a  contrary  intention.  For  otherwise  Lord 
Ahatdey  would  only  have  had  to  say,  <^  These  words 
^*  can  have  no  such  effect  as  is  ascribed  to  them.  Thqr 
*^  operate  only  as  a  postpcmement  of  the  enjoyment'' 
Here^  interest  is  not  given  to  children  dying  before 
twenty-five.  Children  attaining  twenQMSve  ^ure  to  take 
the  whole.  There  is  not  even  a  provision  for  the  case 
of  a  child  dying  under  twenty-«five,  leaving  issue. .  All  is 
to  go  to  diose  who  do  attain  twenty*>five.  How  is  it  pos- 
sible^ therefore^  that  a  child  can  be  said  to  have  a  vested 
interest  before  twenty-five^  when  it  has  neither  a  right 
of  enjoyment,  a  capadty  of  transmission,  or  a  ground 
of  daim,  until  after  it:  shall  have  attained  that  age? 
When  the  vesting  is  so  clearly  and  expressly  postponedy 
it  is  in  vain  to  endeavour  to  infer  firom  other  expres- 
sions, used  without  any  reference  to  that  cAgect,  that  the 


Where  there 
is  no  gift  but  by 
a  direction  to 
transfer  <'  from 
<<  and  after"  a 
given  eventy  the 
vesting  must  be 
postponed  till 
after  that  event 
has  happened, 
unless,  from 
particular  cir- 
cumstances, a 
contrary  inten- 
tion is  to  be 
collected. 


(a)  3  Bro.  C.  C.  416. 
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tsatator 'did  not  oonod^  himadf  to  have  postponed  the 
vestiiig.  That  he  has  mmeoesaarilypronded  fbr  snr- 
vifurshy ;  diat  he  has  spoken  of  shares  of  graact* 
chSdren  dying  nnder  twenty-fire,  and,  in  the  last  pionsOf 
given  over  the  moieties  of  die  restdue  only  in  the  eventpf 
eklier  of  his  daughters  dying  without  leaving  any  issue 
or  any  children  of  sach  issue,-*-  are  all  of  them  circum- 
stances that  appear  to  me  not  at  all  to  affect  the  question 
of  testing,  as  none  of  these  clauses  make  any  new  gift 
to  the  grandchildren,  nor  can  ihey  alter  the  tenoa  or 
conditions  of  that  which  had  been  already  made. 


A  Testator 
having  attempt- 
ed to  give  to  all 
his  grandchil- 
dren^andalsoto 
postpone  the 
period  of  vest- 
ing till  twenty- 


Then,  assuming  that  after-bom  grandchildren  were 
to'be  let  in,  and  diat  the  vesting  was  not  to  take  place 
till  twcntjF^five^  the  consequence  i%  that  it  mi^it  not 
takeplace  till  more  than  twenly«one  years  after  a  life  or 
Mves  in  beii^  at  die  death  of  the  testator.  It  was  not 
ataD  disputed  that  die  bequests  must  tx  that  reason  be 
wholly  void,  unless  the  Court;can  distinguish  between 
Ae  childran  bom  before,  and  those  bom  after,  the  tes- 
tator's deodi.  Upon- what  ground  can  that  distiiiction 
raM?  Not  upon  the  intention  of  the  testator;  for  we 
bAve  already  ascertained  that  all  are  included  in  the  de- 
scription he  has  given  of  the  objects  of  his  bounly. 
And  all  who  are  included  in  it  were  equally  ca- 
pable of  takings  It  is  die  period  of  vesting,  and  not 
the  doBcription  of  the  legatees,  tbait  produces  the  inoo* 
padty.  Now,  how  am  I  to  ascertain  in  which  part  €3i 
die  will  it  is  that  the  testator  hm  made  die  blunder 
which  vitiates  his  bequests?  He  supposed  that  he 
could  do  l^idly  all  that  he  has  done ;  — diat  is,  include 
after^faom  granddiildren,  and  also  postpone  the  vesting 
&t  twenty^-five.  But,  if  he  had  been  informed  that  he 
could  not  do  both,  can  I  say  diatthe  alteration  he  would 
have  made  would  have  been  to  leave  out  the  aftei^bom 
grandchildren,  rather  than  abridge  the  period  of  vest- 
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ing?     I  should  think  quite  the  oontnury.    It  is  Yfliy  ISIT* 

unlikely  that  he  should  have  excluded  osie  half  cf  the 

family  of  his  daughters,  in  order  cnly  diat  die  otiier  ^ 

half  might  be  kept  four  years  longer  out  of  the  enjoymem  Robiksihi. 

of  what  he  left  them.    It  is  much  more  psobaUe  that  he  five>  which  are 

would  have  said,  "  I  do  mean  to  include  all  my  grand-  two  objects  le- 

«  chUdren,  but  as  you  tell  me  that  I  cannot  do  so^  and  at  ^y  }^c^^ 

t,    \  1  •        'ii  r*       V  ent.  the  Oourt 

**  the  same  tune  postpone  the  vestimr  till  twenty-^ve^  I         -  ^    « 

*^     ^  °  '*  ^  ^  cannot  choose 

**  will  pos^ne  it  only  tUl  twenty^nc."     If  I  could  at  between  these 
all  alter  the  will,  I  should  be  indiiied  to  alter  it  in  ibe^  inconsistent  ob- 
way  in  which  it  6eems  to  me  probable  that  tbe  testator,  ject^  sq  as  to 
himself  would  have  altered  it.    That  akeraticHi  would  give  effect  to 
at  least-  have  an  in^rtant  object  to  justify  it;   for  it  ^hepneand  dii-^ 
would  giVfe  validity  to  aU  the  behests  in  the  wilL    The  "Sf  ^^' 
other  alteration  would  only  give  them  a  partial,  effect  a 
and  that  too  by  making  a  disdiictian^  which  the  lea? 
tator  himself  never  int^ided  to  makc^  between  thole 
who  were  the  equal  ot^ects  of  hia  boun^*    Inthelatlei; 
case,  I  should  be  new-modelling  a  bequest  which,  stand* 
ing  by  itsdf,  is  perfectly  valid;  while  I  left  unaltered 
that  dause  wluch  alone  impedes  the  escecntion  of  the 
testator's  intention  in  fitvomr  of  all  his  grandchildren. 
Perhaps  it  might  have  been  as  well  if  the  Courts  had  Executory 
originally  hdd  an  executory  devise  tranufgressing  the  ^^^^  trans- 
allowed  limits  to  be  void  only  for  the  excess,  where  tbit  S^**^!'  ^tek 

excess  could,  as  in  this  case  it  can,  be  clearly  ascer^  ^hoUy  void, 

tained.     But  the  law  is  otherwise  settled.     In  the  eon<?  not  only  for  the 

struction  of  the  Act  of  ParKament  passed  after  the  TtiA^  excess,  —  inde- 

hisson  causey  I  thought  mysetf  at  liberty  to  hold  that  ihe  pendently  of  the 

trust  of  accumulation  was  v(»d  imjtjr  fi»*  the  excess  bdt  ^^ 

yond  the  period  to  which  the  act  restrained  it    And 

the  Lord  ChanceUor  afiserwards  approved  of  a^-  deei^  ^^^  '«^  «■ 

sion.    But  there  the  Act  introduced  a  restiictioQ  on  a   *P  wcecutopr 

devises  witliin 
liberty  antecedently  enjoyed,  and  thevefcre  it  was  only   ^^  scope  of 

to  the  extent  of  the  excess  that  the  prohibition  was    the  Act.. 
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transgressed. .  Whereas  Ejcecutory  Devise  is  itself  aa 
infiingement  on  the  rules  of  the  common  law,  and  is 
allowed  only  on  condition  of  its  not  exceeding  certain 
established  limits.  If  the  condition  be  violated,  the  whole 
devise  is  held  to  be  void. 


'Bequests, 
not  to  indivi- 
duals, hut  to 
classes  of  per« 
sons,  not  to  be 
altered,  because 
sonie  indivi- 
duals 0f  ah  in- 
tended class  are 
incapable  of   -  ^* 
taking,  either 
into  particular 
bequests  to  the 
individuals,  or 
by  subdividing 
the  class  itself. 


To  induce  the  Court  to  hold  the  bequests  in  this  will 
to  be  partially,  good,  the  case  has  been  argued  as  if  they 
bad;  been  made  to  some  individuals  who  are,  and  to 
some  who  are  not, .  capable  of  taking.  But  the  bequests 
in- question  are  not  made  to  individuals,  but  to  classes ; 
and  what  I  have  to  determine  is,  whether  the  class  can 
tdce.  I  must  make  a  new  will  for  the  te^tat^,  if  I 
s^it  into  portions  his  general  bequest  to  the  'diuss,  and 
sqT)  that  because  the.  rule  of  law  forbids  his  intention 
fiom  operating  in.  £ivour  of  the  whole  class,  I  vrill  make 
his  bequests,  what  he  never  intended  them  to  be,  viz.  a 
series  of  particular  legacies  to  particular  individuals,  or 
what  he  had  as  little  in  his  contemplation,  distinct*  be- 
quests, in  each  instance,  to  two  different  classes,  namely 
to  grandchildren  living  at  his  death,  and  to  grand- 
children bom  after  his  death. 


If  the  present  case  were  an  entirely  new  question,  I 
should  doubt  very  much  whether  this  could  be  done. 
But  it  is  a  question  which  appears  to  me  to  be  perfectly 
settled  by  antecedent  decisions,  and  in  cases  in  which 
there  were  grounds  for  supporting  the  bequests  that  do 
not  here  exist  In  Jee  v.  AuMey  (a),  there  were  no 
after-bom  children — no  distinction  therefore  to  be  made 
between  persons  capable  and  persons  incapable  —  (all 
were  capable)  —  no  diflBbulty,  consequently,  in  adjusting 
the  proportions  that  the  capable  children  were  to  take;, 
or  in  determining  the  manner,  or  the  period,  of  ascer- 


(a)  1  Cox,  324. 
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taining  those  proportions.  I  am  asked  why  the  exist- 
ence of  incapable  children  should  prevent  capable 
children  from  taking.  But,  in  Jee  v.  AuHey^  the  mere 
possibility  that  there  might  have  been  incapable  children 
was  sufficient  to  exclude  those  who  were  capable.  It  is 
smd,  the  devise  there  was  future.  CertMnly ;  but  only 
in  the  same  sense  in  which  these  bequests  are  future : 
that  is,  so  conceived  as  to  let  in  after-bom  children; 
which  was  the  sole  reason  for  its  being  held  to  be  void. 
Unless  my  decision  on  the  first  point  be  erroneous,  the 
bequests  in  this  case  do  equally  include  after-bom 
children  of  the  testator^s  daughters,  and  are  therefore 
equally  void. 


Lkax^ 

v: 

ROBINHON. 


The  case  otMoutledge  v.  Dorril  {a)  appears  to  me  to 
be  also  an  express  authority  on  the  point  now  in  question. 
And  I  think  that  the  circumstance,  that  there  the  will 
was  an  execution  of  a  power,  was  rather  favourable  than 
adverse  to  the  Court's  making  a  distinction  between  the 
two  sets  of  grandchildren.  For  it  might  have  been 
contended  that  afier-bom  grandchildren  were  not  pro- 
per, objects  of  the  power,  r-^  that  the  appointment  was 
therefore  void  quoad  them,  but  good  qtUHid  those  who 
were  capable  of  taking  under  the  power.  Whatever 
might  be  the  value  of  that  argument,  it  would  Have  no 
application  to  the  question  now  before  the  Court.  For, 
in  this  case,  it  could  not  be  said  that  any  one  grand- 
child was,  more  or  less  than  another,  the  proper  object 
of  the  testatoi-'s  spontaneous  bounty ;  and  therefore  we 
have  not  the  line,  which  the  power  might  have  fur- 
nished, for  making  a  distinction  between  the  two  classes 
of  grandchildren.  I^  even  in  such  a  case,  the  distinc- 
tion could  not  be  made,  a  fortiori  is  it  impossible  to 
make  it  in  this. 


(a)  2  Ves.  857. 
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LSAKB 

V. 
ROBIKSOK« 


The  case  diBUm^ori  v.  Thackerell  {a)  has  bo  appli- 
cfldoa  to  the  present  question.  There  was  no  vice  or 
excess  in  the  testator's  bequest^  which  the  Court  had  to 
oi»6  by  exduding  some  of  the  objects  in  whose  &vour 
it  was  conceived*  It  was  a  sort  of  charitable  intention 
6r  the  benefit  of  children  and  grandchildren  of  relar 
tions  of  fr  specified  description*  As  it  was  not  a  future 
beqpaesty  or  by  way  of  remainder,  it  would,  according  to 
tlie  esti^lished  rules  of  construction,  extend  only  to 
chUdxen  and  grandchildren  living  at  the  testator^s 
death.  ^  Lord  Rosdyn  thought  fit,  (probably  because  it 
wns  in  the  nature  of  a  charity,)  to  extend  it  to  all  the 
objects  to  whom  the  testator  might  legally  have  extended 
it  —  that  is,  children  or  grandchildren  bom  during  die 
lives  of  the  different  rdations.  Whether  that  was,  or 
was  not,,  a  correct  execution  of  the  particular  will,  the 
case  has  no  bearing  at  all  on  the  point  now  under  dis- 
cuasiom  The  case  of  Wilkinson  v.  Adam  (i)  was  referred 
to,  as  fiirmshing  an  instance  of  a  distinction  made  be- 
tween those  who  were,  and  those  who  were  not,  capable 
of  taking  under  the  same  devise.  That  was  merely  a 
question  of  description,  who  were  or  were  not  included 
mider  the  denomination  of  children.  If  it  could  be 
diewn.  that  afler-bom  grandchildren  are  not  entided  to 
the  i^ipdlation  of  grandchildren,  there  would  be  a  short 
end  of  the  present  case.  On  the  whole,  my  opinion  is, 
tliat  all  the  bequests  to  the  grandchildren  as  classes,  (for 
I  have  nothing  to  do  with  the  bequests  to  individuials,) 
aiae  wholly  void. 


With  regard 
to  personal 
estate,  whatever 
b  not  well  given 
by  the  wiU  falls 


A  question,  has  been  made,  whether  the  particular 
bequests  thus  declared  void  do  or  do  not  &I1  into  the 
residue.  I  have  always  understood  that,  with  r^ard  to 
personal  estate,  every  thing  which  is  ill  given  by  the  will 


(a)  2  Ves.  238. 


(h)  1  V.  and  B.  422. 
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does  fiill  into  the  residue;  aaditmustbe  a  very  peculiar 
ease  indeed,  in  "which  there  can  at  once  be  a  residuary 
clause  and  a  partial  intestacy,  unless  some  part  of  the 
residue  itself  be  ill  given....  It  is  immaterial  how  it  bap- 
peas  that  aoy.part  of  the- properly  is  undisposed  oi^— *- 
whether  by  the  death  oi  a  legate  pr  by  the  remotenesSf 
and  consequent.  iU^ality,.  of  the  be(]^est.  Either  way  it 
is  residue^  — -  i.  e.  something  upon  which  no  other  dis- 
position of  the  will  effectually  cqperates.  It  may  in  words 
have  been  before  given ;  but  if  not  e£fectually  given,,  it 
is,  legally  speaking,  imdisposed  o&  and  consequently 
included  in  the  denomination  of  lesidue. 

...  .        .  ,  ^ 

A  testator  supposes  that  each  part  of  his  wall  i&  to 
take  effect,  and  consequently  cannot  be  said  to  have  any 
intention  to  include  in  his  residue  any  thing  that  he  has 
before  pvetu  I  do  not  see}  tbere&re,  how  such  argu- 
ments aa  might  be  used  in  cases  of  the  descriptioia  of 
Boe  V.  Avis{a\  Church  v.  Mumfy  (&),  and  Welln^  v.  fVelbjfffi]^ 
can  be  here  applicable.  The  limitations  of  a  particular 
beqmest^  and  those  of  the  residue,  m^  brqyite  incon- 
gmous ;  for  the  testator  supposes  that  each  is  to  have 
its  separate  effect  But  what  eventually  turns  out  to  be 
undisposed  of  will  not  the  less  constitute  residue^  be- 
cause some  of  the  provisions  contained  in  the  residuary 
clause  may  be  inapplicable  to  a  case  of  which  the  testator 
did  not  foresee  the  existence. 

I  am  of  opinion  that,  in  so  fiur  as  any  of  the  particular 
bequests  are  ill  disposed  of,  they  &11  into  the  residue. 
But  then,  according  to  what  I  have  already  determined, 
there  is  no  good  disposition  of  the  residue  itself  after  the 
death  of  the  tenants  for  lifi^  excepting  in  so  fiur  as  the 


SOS 
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Leak^ 

Robinson. 
into  the  residue. 
It  is  immaterial . 
how  it  happens 
that  any  part  is 
undisposed  of, 
whether  by  the 
death  of  ale- 
gatee,  or  by  the 
remoteness  and 
consequent  ille- 
gality of  the 
bequest. 


Thelimitations 
of  a  particular 
bequest,  and  of 
the  residue,  may 
be  incongruous; 
but  whatever 
turns  out  to  be 
undisposed  (rf*  is 
not  the  less  re- 
sidue. 


(a)  4  T.  R.  605. 

(b)  12  Ves,  426. 


(c)  2  V.  and  B.  187. 
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•  I8I7.  ultimate  proviso  may  operate  upon  die  subject  of  it  As 

to  that  proviso,  one  half  of  the  residue  is  placed  out  of 
the  reach  of  its  operation,  by  Mrs.  MRt/brJts  having  left 
children  at  her  death.  Hie  consequence  is,  that,  subject 
to  Mr.  Mitfbrd^s  life  interest,  it  belongs  to  the  testator^s 
next  of  kin.    The  &te  of  the  other  half  rests  in  contin- 

■ 

gency.  If  Mrs.  Bcbinscn  should  die  without  leaving 
issue^  it  is  well  given  over  to  the  children  of  Mrs.  JM/V- 
ord^  there  being  nothing  in  this  bequest  to  make  ittoore- 
mote ;  and  it  being  evident  that  the  testator  used  the 
words  ^*  surviving  sister**  in  the  same  sense  as  other 
sister.  But  if  Mrs.  Bcbinson  shall  leave  issue,  this  half 
also  will,  at  her  death,  be  undisposed  of,  and  divisible 
among  the  next  of  kin. 

The  question. as  to  the  widow's  right  to  share  in  the 
property  which  turns  out  to  be  undisposed  o^  I  take 
to  be  settled  by  the  case  of  Pickering  v.  Ix>rd  Stam^ 
Jbrd.  {a) 

■  # 

{a)  2  Yes.  272. 581.    9  Yes.  982.  492.    4  B.  C.  C.  214. 
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BETWEEN 

THOMAS  LOWTEN,  and  Others,      Plaintiffs  ; 

AND 

The  MAYOR  and  COMMONALTY  of  COLCHES- 
TER,  -  .  -         Defendants. 

•TpHE  original  bill  was  filed  in   Hilary  Term,  1807, 
by  the  Defendants,  the  Mayor  and  Commonalty 
of  Colchester^  against  Thomas  JLcnsten^  deceased ;  and  was, 
by  order,  dated  the  20th  di  January^  1813,  dismissed  with 
costs.     The  Master,  by  his  certificate,  dated  the  11th  of 
Augus^^  1813  (which  was  regularly  filed),  stated  that  he 
had  taxed  the  costs  at  £795.  95.     The  Defendant  L&wten 
died  on  the  2d  of  January^  1814;  and  on  the  14th  of 
NaoembeTy  1814,  a  bill  of  revivor  was  filed  against  the 
Corporation  by  the  executors,  of  whom  the  Plaintiff 
Lonoten  only  had  proved  the  will.     The  defendants  not 
having  appeared  to  the  subpoena,  a  writ  of  distringas 
issued  in  December;  in  Easter  and  Trinity  Terms  follow- 
ing two  aliases ;  and  in  Michaelmas  Term,  1815,  apluries 
distringas ;  all  which  were  without  effect :  and,  on  the 
23d  of  Marchy  1816,  an  order  was  made  for  a  seques- 
tration, which  afterwards  issued  accordingly.     On  the 
ISth  of  June,  1816,  the  Defendants  entered  an  appear- 
ance, and  on  the  1st  of  July  (not  having  dien  cleared 
their  contempt)  gave  notice  of  motion,  that  the  com- 
missioners named   in  the  writ  of  sequestration   might 
forthwith  return  to  and  leave  in   the   record-room  of 
the  borough,  under  the  care  of  the  town  clerk,  all  the 
records,  rolls,  court  and  other  books,  sessions  files,  in- 
dictments,   recognizances,   deeds,   papers   and  writings 
seized  by  them  or  either  of  them,  or  by  any  person,  &c. 
under  their  direction,  &c.  and  forcibly  tiiken  by  them, 
&c.  to  their  dwellings  in  Colchester  aforesaid,  and  that 
Vou  H.  D  d 


1816. 

Jul^lV,  15,19. 

Feb. 

1817. 


Mistake,  in  title 
of  order  for 
sequestration, 
by  omission  of 
the  words  "and 
others,"  allowed 
to  be  rectified 
by  amendment, 
inserting  the 
words  omitted. 

Qtuprey  as  to 
the  authority  of 
commissioners 
under  a  writ  of 
sequestration  to 
seize  books  and 
papers,  &c.  be- 
longing to  a 
corporation. 

It  appears 
that  the  com- 
missioners have 
authority  to 
break  open 
doors  in  dis- 
charge of  their 
office,  by  com- 
parison with 
the  proceeding 
under  a  com- 
mission of  re- 
bellion. 
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LOWTBN 

Tub  Mator» 

&C.OF 
C«LCHX8TBR. 


the  names  of  the  said  commissioners  might  be  struck 
out  of  the  writ,  and  that  they  might  stand  committed  for 
having  knowingly  and  wilfully  abused  the  process  of  the 
Court,  as  such  commissioners. 

This  notice  of  motion  was  followed  by  another,  dated 
the  6th  of  July  J  1816,  that  the  order  fbr  a  sequestration 
might  be  discharged,  and  the  writ  which  had  issved 
thereon  be  quashed,  fbr  irr^ularity. 

On  the  12th  of  Juhfj  both  motions  came  on  to  be 
heard;  and,  in  support  of  the  latter,  the  irr^ulari^ 
complained  of  was,  that  the  order  was  entided  ^*  Be- 
*<  tween  Thomas  Ijcnsten^  Plaintiff,  and  the  Mayor  and 
*<  Commonalty  of  Colchester^  Defendants,"  instead  of 
^  Between  Thomas  Lm^en  and  OtherSj  Plaintiff,"  &c. : 
the  words  **  and  Others"  bang  by  accident  omitted. 


In  support  of  the  former  motion,  affidavits  were  filed 
as  to  the  conduct  of  the  commissioners  in  seizing  the  books 
and  papers  which  were  sought  to  be  delivered  up,  in 
doing  wluch  it  appeared  that  they  had  caused  the  door  of 
the  room  in  which  they  were  kept  to  be  broken  op«i,  the 
key  having  hesa  refused  them ;  and  the  books  and  papers 
themselves  were  represented  to  be  of  value,  and  necessary 
for  the  due  administration  of  justice.  These  affidavits 
were  met  by  others  filed  by  the  commissioners  in  justifi- 
cation of  the  proceeding  complained  o^  stating  ofiers 
made  by  them  to  the  Mayor  to  return  any  of  the  books  and 
papers  which  might  be  wanted  for  corporation  purposes, 
which  ofiers  had  been  in  some  instances  accepted,  and  per- 
formed accordingly ;  it  being  also  sworn  that  the  Mayor 
himself  was  not  privy  to  the  application  now  made,  and 
that^  on  being  asked,  he  had  said  that,  if  applied  to^  he 
should  not  have  given  his  consent  to  its  being  made. 


CA3E8  IN  CHANCERY. 


397 


Sir  Samuel  BomiUy^  BeU^  and  Ne&landj  in  support  of 
the  moti<His, 

As  to  tlie  first,  contended  that  the  order  was  clearly 
irregular ;  and,  on  the  second,  referred  to  Simmonds  v. 
Kinnaird  (a),  as  an  authority  that  commissioners  to 
whom  the  writ  of  sequestration  is  directed  on  mesne 
process  may  not,  by  virtue  of  it,  proceed  to  seize  choses 
in  action ;  and,  as  to  their  act  in  breaking  open  the  door, 
argued  that  it  was  an  excess  of  their  power,  inasmuch  as 
the  sheriff  is  not  authorized  to  commit  such  an  act  for 
the  purpose  of  seizing  the  person  on  mesne  process.  It 
was  aisp  stroQ^y  urged  on  Che  ground  of  public  in- 
convenience. 


1816. 

LOWTEH 

Thb  Mayor, 

&C.0V 
CoLCtnSTSR. 


July  12. 


WeihtreU  and  Spence  contnu 

The  Lord  Chancellor, 

On  the  quesdon  as  to  the  act  of  the  commissioners, 
sidd  he  had  a  strong  impression  that  it  had  been  decided 
that  sequestrators  might  justify  breaking  locks,  on  a 
comparison  between  a  commission  of  rebellion  and 
sequestration,  {b)  But,  as  to  their  alleged  right  to  seize 
the  books  and  papers,  &c.  of  a  Corporation,  he  ex- 
pressed great  doubts,  and  ordered  that,  as  there  was  now 
an  iqppearance,  those  books  and  papers,  &c.  should  be 


(a)  4  Ves.  738.,  where, 
however,  the  point  was  not 
decided.  See  Newland's  Prac- 
tice, p.  19. 

(b)  See  Newland's  Pract. 
p.  14.,  referring  to  Gifi).  For. 
Ronu  76.  '<  Though  in  an 
attachment  on  proclamations 
the  sheriff  cannot  justify 
breaking  doors  in  executing 

D 


such  process,  yet  the  com- 
missioners in  executing  the 
writ  of  rebellion  may,  it 
seems,  use  that  force,  if  ne- 
cessary, to  apprehend  &e 
Defendant,  as  they  are  di- 
rected to  attach  bim  as  ^ 
rebel  and  contemner  of  the 
Iftws.*' 

d  S 
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LOWTSN 

Thb  Mayor, 

&C.OF 
COLCHBSTXR. 


July  15. 


returned  subject  to  such  ordei*  (if  any)  by  reason  of  the 
contempt,  as  the  Court  might  think  proper  to  make. 

Upon  the  motion,  to  discharge  for  irregularity,  his 
Lordship  expressed  an  opinion  that  the  sequestration 
was  irr^ular,  but  made  no  order. 


On  coming  into  Court,  the  Lord  Chancellor  said,  he 
had  determined  that  the  sequestration  had  issued  irregu- 
larly; but  he  mentioned  a  case  o( Bennett  v.  Button  (a), 
^n  which  leave  was  given  to  the  Plaintiffs  to  amend  an 
error  similar  to  that  which  had  taken  place  here. 


July  19. 


In  consequence  of  this  intimation,  a  motion  was  now 
made,  on  the  part  of  the  Plaintiffs,  that  tlie  title  of  the 
order  of  the  23d  of  Marchy  1816,  together  with  the 
entry  thereof  with  the  Register,  might  be  amended  by 
inserting  the  words  **  and  others"  after  the  words 
Thomas  Lawten;  and  that  the  recital  in  the  writ  of 
sequestration  might  also  be  amended  in  the  manner  ex- 
pressed by  the  notice  of  motion. 

Sir  Arthur  Pigott,  JVetherelly  and  Spence^  in  support 
of  the  motion  to  amend,  relied  on  the  authority  of  the 
case  mentioned  by  the  Chancellor^  referring  also  to  Spear- 
ing V.  Lynn,  {b) 

Sir  Samuel  Bomilly^  Bellj  ond  Newland^  contra,  said 
that,  in  the  case  of  Benfiett  v.  Button^  no  proceedings  had 
been  had  upon  the  sequestration,  and  that  no  instance 
could  be  produced  of  the  Court's  having  interfei-ed  to 
allow  such  an  amendment  after  process  executed.     The 


(a)  i  Dick.  145.    (See  the 
«nd  of  this  case.) 


(«)  2  Vera.  376, 
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process  "vr^s.  ipso  facto  void^  and  it  would  be  attended 
with  very  dangerous  consequences  to  afford  the  protect 
tion  of  the  Court  to  an  officer  liable  to  punishment  for 
having  acted  without  any  authority. 

[Another  objection  was  made,  that  there  could  be  no 
revivor  for  costs  alone :  but  this  was  the  ground  of  a  de- 
murrer afterwards  put  in  by  the  Defendants,  and  argued 
before  The  Master  of  the  Rdlsy  sitting  for  the  Chancellor^ 
which  has  been  reported  ante,  p.  113.] 

All  these  several  motions  stood  for  judgment. 


1816. 

LOWTSN 

V. 

Tub  Mator^ 

&C.  OF 
COLCHSSTBR. 


The  Demurrer  having  been  disposed  of,  as  above  re-  Feb.  20.  1817- 
ported,  the  Plaintiffs  now  moved  that  the  principal  clerk 
of  the  subpoena-office,  or  other  proper  officer,  might  be 
directed  to  make  out  a  subpcena  for  payment  by  the 
Defendants  to  the  Plaintifl^  or  bearer,  of  the  sum  of 
£796.  135.  8df.,  the  amount  of  costs  taxed  as  aforesaid; 
or  else  that  the  Defendants  might  be  ordered  to  pay  to 
the  plaintiffs,  as  personal  representatives  of  the  late 
Plaintiff  LowteUy  the  sum  of  £795.  9^.,  the  amount  to 
which  the  Master  had  certified  that  the  taxed  costs 
would  be  reduced,  in  case  the  same  were  paid  without 
a  subpoena. 


The  following  minutes  of  orders  on  these  several  mo- 
tions were  afterwards  given  out  by  the  Lord  Chancellor. 

Grant  the  motion  to  amend  —  The  party  moving  to 
pay  the  costs. 

Dismiss,  as  matter  of  consequence,  the  motion  to 
quash  the  sequestration;  but„  as  the  party  had  a  right, 
to  make  that  motion  till  an  order  to  amend  was  obtain- 
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The  MATOfty 

&C.  OF 
COLOHKSTBR* 


ed,  the  party  obtaining  the  order  to  amebd,  is  to  pay 
the  costs  of  this  motion  also,  though  not  granted. 

The  records,  &c.  luiying  been  returned,  make  no  or* 
der  on  the  motion  relating  to  them ;  but,  as  that  motion 
has  other  objects,  which,  I  think,  should  not  be  granted, 
1  give  no  costs  on  that  motion. 

As  to  the  motion,  that  the  officer  should  sufier  die 
party  to  proceed  on  the  stil^xena  for  costs,  let  that  pro- 
cess proceed  without  further  interruption. 

But  the  Plaintiff  is  to  undertake,  that,  if  he  recovers 
his  costs  under  that  process,  he  shall  forthwith  pay  the 
costs  before  directed  to  be  paid  by  blm,  unless  they  are 
first  deducted  out  of  these  costs. 


The  case  referred  to  by  the  Lord  Chancellor,  of  Bennett 
V.  BuUonf  appears  from  the  Register's  book,  to  have  been  as 
follows : 


THOMAS  BENNETT,  Esq.  and  Others.     Plaintiffs. 
GEORGE  BUTTON,  and  Others,        -        Dbfendakts. 

(Reg,  Lib.  1748,  A.  48.) 

Upon  opening  the  matter,  it  was  alleged  that  the 
Plaintifi&  brought  their  bill  in  Michaelmas^  1745,  against 
the  Defendant,  to  which  bill  the  Defendant  Button  appeared, 
but  sat  out  all  process  of  contempt  to  a  sequestration  for 
want  of  his  answer.  Afterwards,  and  before  the  Haintiff 
had  put  the  sequestration  in  execution  against  him,  he  put 
in  his  answer ;  but,  refusing  to  pay  the  costs  of  his  con- 
tempt, the  Plaintiffs  were  advised  to  put  the  sequestration  in 
force  for  recovery  of  such  costs  ;  but,  before  the  sequestration 
was  sent  down,  they  discovered  a  small  mistake  in  the  com- 
mission of  rebeUion,  in  the  title  of  this  cause,  which  is  put 
only  by  way  of  indorsement  to  such  writ ;  viz.  the  words 
^<  and  others"  being  omitted  after  the  words  *'  Thomas 
**  Bemtettj  Esq.,"  which  said  mistake  likewise  api^ears  with 
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the  entry  thereof  with  the  Register;  and»  the  order  for  the 
Serjeant  at  Arms  being  made  out  from  sudi  commission  of 
rebellion,  Ihe  same  mistake  appears  to  be  in  the  title  of 
the  said  order,  and  in  the  entry  thereof;  but,  in  regard 
the  attachment,  and  attachment  with  proclamations,  were 
both  made  out  and  indorsed  "  at  the  suit  of  Thomas 
*'  Bennett,  Esq.  and  Others,  Plaintift/'  (as  appears  by 
the  affidavits  of  Samuel  Roycrqfty)  and  as  the  Defendant 
Button  hath  acquiesced  under  the  said  mistake^  by  putting  in 
his  answer  to  the  Plaintiff's  bill,  it  was  therefore  prayed  that 
the  indorsement  on  the  commission  of  rebellion  made  out  in 
this  cause,  together  with  the  entry  thereof  with  the  Register 
of  this  Court,  and  the  title  of  the  order  for  the  Serjeant  at 
Arms,  and  likewise  the  entry  thereof,  may  be  amended  by  in- 
serting the  words  '<  and  others,"  after  the  words  '^  Thomas 
Bennett,  Esq."  in  the  title  of  this  cause ;  which,  upon  hear- 
ing the  said  affidavit  of  Samuel  Roycrqft,  and  an  affidavit  of 
notice  of  this  motion  read,  and  what  was  alleged  by  the 
counsel  for  the  Plaintiffs,  his  Lordship  held  it  reasonable^ 
and  doth  order  the  same  accordingly. 


1817. 
.   LowTBir 
Thv  Mator, 

&C.  OF 
CoirCHSSTSR. 


GLADSTONE  v.  BIRLEY. 

[See  the  statement  of  the  case  of  **  Birley^  assignee  of 
HoUj  Bankrupt,  v.  Gladstofte  and  another,"  m  S  MauU 
and  Sehcyrij  205.] 


Rolls* 

1816* 

Dee.  6. 

1817. 

March  8. 


rWlHE  court  of  K.  B.  having  determinefl,  **  that  the 
*^  ship-owners  had   not   a  lien  upon  the  goods 


« 


brought  home,  for  money  claimed  to  be  due  in  respect 


Construction  of 
clause  in  a  chiur- 
terparty,  where- 
by the  parties 
**  mutually 
<<  bound  themselves,  especially  the  owners  the  ship  and  tackle,  and 
the  freighter  the  goods  to  be  taken  on  board,"  in  a  penal  sum,   '<  to 
the  true  and  punctual  performance  of  every  article  therein  con- 
'*  tained,"  not  to  give  to  the  ship-owners  any  lien  in  equity,  on  the 
goods  brought  home,  either  for  dead  freight,  or  demurrage. 
Only  one  construction  of  the  clause,  at  law  and  in  equity. 
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*'  of  goods  put  on  board  and  relanded,  nor  in  respect  of 
**  dead  freight^  nor  in  respect  of  demurrage,"  the  pre- 
sent bill  was  filed  by  the  Defendants  at  law,  for  the 
purpose  of  obtaining  a  declaration  that  the  ship-owners 
were  entitled  to  a  lien  in  equity  by  virtue  of  the  clause 
in  the  charterparty. 

Sir  S.  Romilly  and  Home,  for  the  Plaintiffs, 

Stated  the  question  to  be,  whether,  the  paities  having 
added  this  special  covenant  to  the  usual  provisions  of  a 
charterparty,  the  covenant  should  be  taken  to  be  to- 
tally inoperative  and  ineffectual.  ITiey  said,  it  does 
not  follow,  because  a  court  of  law  could  not  give  effect 
to  it,  that  therefore  a  court  of  equity  is  unable  to  do  so. 
Lord  EUeitborough  would  not  say  that  an  action  might 
not  lie  on  the  covenant  for  damages  {a) ;  and,  if  such 
an  action  might  lie,  it  would  go  far  to  determine  the 
right  to  a  lien  in  equity*  In  this  view,  the  decision  at 
law  did  not  at  all  affect  the  question  of  covenant. 

Wetherell  and  Heys,  for  the  Defendant. 

The  Master  of  the  Rolls. 

The  question  in  this  cose  is,  whether  the  last  clause 
in  the  charterparty  can  have  any  different  effect  in 
equity  from  what  it  has  been  determined  to  have  at 
law  ?  The  clause  is  this  —  "  And,  lastly,  for  the  true 
"  performance  of  every  article,  matter,  and  thing  herein 
"  contained,  the  parties  hereby  mutually  bind  and 
**  oblige  themselves,  especially  the  owners  the  ship,  her 
**  tackle  and  appurtenances,  and  Holt  (the  freighter) 
^^  the  goods  and  merchandizes  to  be  laden  and  put  on 
**  board  the  same  vessel  on  the  said  voyage,  each  unto 
^*  the  other  and  others  of  them,  in  the  penal  sum  of 
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*  ifiSOOO  sterling,  to  be  forfeited  and  paid  by  the  parcjr 
"  delinquent,  to  the  party  observant,  to  the  true  and 
"  punctual  performance  thereof,"  It  has  been  decided 
at  law,  that  this  gave  the  present  Plaintiffi  no  lien  on 
the  goods  brought  home  in  the  ship,  either  for  what  is 
called  the  dead  freight,  or  the  demurrage  that  became 
due  by  virtue  of  the  covenants  on  the  part  of  the 
freighter.  The  ground  of  the  judgment  was  not,  as  I 
understand  the  report,  that  such  a  lien  might  not  have 
been  contracted  for,  but  that  the  clause  did  not  contain 
a  contract  to  that  effect.  Mr.  Justice  Le  Blanc  says, 
**  The  clause  could  not  mean  to  give  the  ship-owners  a 
**  lien :  if  such  had  been  its  intention,  it  might  easQy 
"  have  been  expressed  in  a  very  few  words,  that  the 
**  ship-owners  should  have  a  right  to  detain  the  goods 
"  which  should  be  brought  home,  until  all  their  de- 

§ 

**  mands  under  the  covenants  were  satisfied."  Now 
there  can  be  but  one  right  construction  of  the  clause ; 
and,  if  it  could  be  said  that  the  Court  of  Kin^s  Benck 
had  ill  construed  it,  this  is  not  a  court  of  appeal  in 
which  their  decision  can  be  corrected. 


1817. 

(jLADSTOlTB 

O. 

BlRLBY. 


The  P]ainti£&  however  suppose,  that  although  a  court 
of  law  has  said  that  the  clause  does  not  give  them  a  lien, 
a  court  of  equity  may  say  that  it  gives  them  what  is 
precisely  tantamount  to  a  lien,  namely,  a  right  to  have 
their  demand  satisfied  out  of  the  produce  of  the  goods 
in  preference  to  any  other  creditors  of  the  bankrupt 
freighter.     Putting  this  clause  out  of  the  question,  it 
was  not  contended  that  Equity  gives  the  ship-owner  any 
lien  for  his  freight  beyond  that  which  the  law  gives 
him.     There  are,  to  be  sure,  liens  which  exist  only  in        There  are 
Equity,  and  of  which  Equity  alone  can  take  cognizance :    liens,  which 
But  it  cannot  be  contended  that  lien  for  fireight  is  one  of   ^^^  ^^7  "* 
them.    As  to  liens  on  the  goods  of  one  man  in  the    ®4^^>»9Jio*^ 
possession  of  imother^  I  knowof  no  difference  between  ^    ^ 
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alone  can  take 
cognisance. 
But  lien  for 
freight  is  not 
one  of  them. 

The  question, 
whether  a 
tradesman  has  a 
lien  on  goods 
in  his  hands  for 
the  general  ba- 
lance, or  only 
for  so  much  as 
relates  to  the 
particular 
goods,  is  decid- 
ed on  the  same 
grounds  at  law 
and  in  equity. 
To  extend  it, 
the  party  must 
shew  an  agree- 
ment, or  some- 
thing from 
which  to  infer 
an  agreement. 

A  court  of 
equity  is  not 
bound  to  find 
an  equitable 
effect  for  a 
clause,  because 
the  construc- 
tion pot  upon  it 
at  law  would 
leave  it  in- 
operative. 


the  rules  of  decision  in  courts  of  law,  and  in  oourta  of 
equity.  The  question  that  so  frequently  occurs,  whe- 
Oier  a  tradesman  has  a  lien  on  the  goods  in  his  hands 
for  the  general  balance  due  to  him,  or  only  for  so  much 
as  relates  to  the  particular  goods,  is  decided  in  both 
courts  in  the  same  way,  and  on  the  same  grounds.  To 
extend  the  lien,  the  party  claiming  it  must  show  an 
agreement  to  that  efiect,  or  something  Qx>m  which  an 
agreement  may  be  inferred,  —  such  as  a  course  of  deal- 
ing between  the  parties,  or  a  general  usage  of  the  trade. 
Lien,  in  its  proper  sense,  is  a  right  which  the  law  gives. 
But  it  is  usual  to  speak  of  lien  by  contract,  though  that 
be  more  in  the  nature  of  an  agreement  for  a  pledge. 
Taken  either  way,  however,  the  question  always  is, 
whether  there  be  a  right  to  detain  the  goods  till  a  given 
demand  shall  be  satisfied.  That  right  must  be  derived 
firom  law  or  contract.  A  court  of  competent  jurisdiction 
has  decided  that  neither  law  nor  contract  has,  in  this 
case,  given  any  such  right  And,  without  directly  con- 
tradicting that  decision,  it  is  impossible  for  me  to  say 
that  the  Plaintiffi  have  a  right  to  be  first  paid  out  of 
the  produce  of  the  goods ;  for,  if  they  had  any  such 
right,  they  would  also  have  had  a  right  to  retain  pos- 
session till  they  were  paid.  It  was  asked,  what  effect 
the  clause  could  have  if  it  gave  no  lien  either  in  Law  or 
Equity.  A  Court  of  Equity  is  not  bound  to  find  an 
equitable  effect  for  a  clause,  merely  because  the  con- 
struction which  a  Court  of  Law  has  put  upon  it  would 
leave  it  inoperative.  In  truth,  it  has  been,  copied  fi*om 
foreign  charterparties,  with  very  little  consideration  of 
the  effect  that  might  be  allowed  to  it  by  the  law  of  this 
countxy.  I  think  it  very  probable  that,  in  other  coun- 
tries, it  would  have  the  effect  of  entitling  the  ship-owner 
to  retain  the  cargo  for  every  sort  of  demand  that  could 
accrue  to  him  under  the  cbarterparty.  If  that  be  not 
the  e&ct  of  it|  I  ^  not  see  wha(  ctfher  it  can  have. 
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But|  bound  as  I  am  by  the  conttmctkm  which  k  hat 
received  from  a  court  of  law»  and  conceiving  that 
this  is  not  a  case  in  which  Equity  can  give  a  lien 
that  does  not  legally  exist,  I  must  dismiss  the  Plaintiff's 
bUL 


W17. 


Gladstoiib 
BiRLxr* 


Bill  dismissed  without  costs. 


MILBANK  V.  REVETT. 

r  I  iHIS  was  a  motion  on  the  part  of  the  Plaintiff 
tenant  in  commcm  with  the  Defisndant  of  an  estate 
in  the  Defendant's  odcupation,  for  a  receiver ;  and  the 
Implication  was  founded  on  affidavit  of  improper 
management)  and  of  a  reservation  of  .the  profits,  not 
amountmg  to  a  case  of  exclusion;  which  was  met  by 
counter-affidavits  of  a  balance  due  to  the  Defendant  on 
unsettled  accounts,  and  an  agreement  for  reference  to 
arbitraticm.  The  charges  of  bad  management  w^re  also 
denied,  and  instances  produced  of  interference  on  the 
part  of  the  Plaintiff. 

WingfieMj  in  support  of  the  motion,  referred  to 
Evelyn  v.  Eodyn  (a\  irfiero  a  receiver  was  appointed  of 
an  undivided  estate^ 

&€phenj  contrd,  insisted  that  the  application  was  not 
of  course,  and  mentioned  ^eet  v.  Anderton  {h\  where 
a  tenant  in  common  in  possession  was^  under  drcum- 


March 

[Master  of 
the  Rolls  for 

the  Lord 
Chancbllor.] 

Motion  by 
tenant  in  com- 
mon for  a  re- 
ceiver against 
his  co-tenant  in 
possession,  re- 
fused, it  not 
amounting  to  a 
case  of  exda- 
sion. 


(a)  2  Didc.  800. 


(h)  4  Bro.  414. 
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MlLBANK 

v. 
Sbvxtt. 


stances-  of  absolute  exclusion,  onkved  to  give  secufi^ 
only  for  payment  of  the  proportion  of  rent  to  his  co- 
tenant;  otherwise,  a  receiver  to  be  appointed. 

Wingfield  in  reply. 

Street  v.  Anderton  is  an  authority  for  the  present  ap- 
plication. It  is  of  course,  between  partners,  that  if  one 
in  possession  will  not  give  security  to  the  other,  a  re- 
ceiver shall  be  appointed.    Peacock  v.  Peacock,  {c) 

The  Master  of  the  Rolls  said,  the  question  de- 
pended entirely  on  the  fact  whether  the  affidavits  did, 
or  did  not,  make  out  a  case  of  exclusion ;  and  on  the 
following  day  observed  that  the.  affidavits  were  insuf- 
ficient to  ground  such  an  application,  adding  that  it 
requires  a  case  of  the  strongest  misconduct  on  the  part 
of  a  managing  partner  to  obtain  a  receiver. 


(c)  16Ves.49. 


WILSON  and  Another, 

AND 

WETHERHERD  and  Others, 


[Master  of  the 
Rolls  for  the 

Lord  Chan- 
cellor.] 

March  3—5. 

After  a  De- 
cree to  account, 
an  Injunction 
granted,  on  the 
application  of 
the  Defendant, 
to  restrain  the 
Plaintiff  from 
proceeding  at 
Law  in  an  action  commenced  by  him  pending  the  Suit  in  Equity. 


Plaintiffs; 


Defendants. 


rilHE  Bill,  which  was  filed  in  May,  1814,  sought  to 
recover  the  arrears  of  certain  annuities  granted  by 
the  Defendant  Wetherherd  to  the  Plaintiff  Wilson. 

In  consequence  of  some  mistake  between  this  De- 
fendant's clerk  in  court  and  a  clerk  of  his  solicitor,  no 
appearance  was  entered  for  the  Defendant, .  and  his 
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answer,  though  prepared,  and  approved  by  hinif.WBs 
not  filed,  before  the  24th  of  December ^  1815)  wh»i  the 
bill  was  taken  pro  confesso  agai^st  him. 

On  the  1st  of  December y  1816,  the  Defendant  moved 
to  discharge  that  order.  The  Master  of  the  RoUs  re- 
fused the  application ;  but  on  His  Honour's  suggestion, 
the  Plaintiffs  consented  that  the  Defendant  should  be 
at  liberty  to  file  an  answer.  His  answer  was  filed 
accordingly  on  the  16th  of  December ^  and,  on  the  18thj 
the  cause  was  heard,  and  a  decree  made  in  favour  of  the 
Plaintiffi. 

In  the  Jidy  preceding,  notwithstanding  the  pendency 
of  the  former  suit,  the  Plaintiff  Wilson  had  commenced 
an  action  in  K,  B.  for  the  arrears  of  the  same  annuities; 
in  which  an  interlocutory  judgment  was  signed  in  Hilaty 
Term,  and  the  Defendant  was  arrested  and  confined  a 
prisoner  in  York  Castle  for  the  debt* 

The  usual  motion  to  put  the  Plaintiff  to  his  election 
was  not  made ;  and  the  Defendant  now  moved  that  the 
Plaintiff  might  be  restrained  by  injunction  from  pro- 
ceeding at  law  against  the  Defendant  on  the  action  so 
commenced. 

Swanston,  in  support  of  the  motion,  referred  to  Mo-^ 
cher  V.  Jteed  (a),  as  an  authority  for  the  order  sought  to 
be  obtained,  on  the  ground  that,  afler  a  decree  to 
account,  both  parties  become  actors,  and  the  Defendant 
has  a  right  to  the  interference  of  the  Court  to  restrain 
the  Plaintiff  from  proceeding  at  law,  as  much  as  if  a 
bill  were  actually  filed  by  him. 


1817. 


WiLSOK. 

Wethbbhxrd. 


(a)  \  Ball  &  B.  318.    And  see  Boyd  v.   Heinzelman, 
1  Ves.  &  B.  S81.    MilU  v.  Fry,  3  Ves.  &  B.  9. 
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Wilson 
Wbtrbbhbrd. 


The  only  remedy  to  which  the  Defendant  is  entitled, 
is  to  put  the  Plaintiff  to  his  election ;  and  if  nodce 
were  now  given  of  such  a  motiony  it  would  put  the 
Plaintiff  on  enquiring  which  is  most  for  his  benefit. 

T%e  Master  of  the  Rolls  expressed  a  doubt  as  to 
the  principle  of  the  practice  contended  for ;  but  on  a 
Allowing  day  granted  the  injunction  on  the  autfaoriQr 
of  the  case  cited. 


March  B. 

Injunction 
against  pennis* 
•ive  waste. 


CALDWALL  v.  BAYLI&  (a) 

A  N  Injunction  was  granted  in  this  case  ^*  to  restrain 
'^^  <<  the  Defendant,  his  agents,  servants,  and  work- 
'*  men,  firom  cutting  down  or  felling  timber  or  timber- 
^<  like  trees,  except  for  rq)airs  of  buildings  on  the  pre* 
«  mises,  and  firom  committing  or  permitting  or  steering 
<*  any  fiurther  or  other  waste,  until  answer,  or  fiurther 
^'  order;''  upon  affidavits  to  the  effect  following. 

Man/  Baylis  (the  Defendant's  late  wife)  being  seised 
in  fee  simple  of  the  premises,  which  were  copyhold, 
made  her  will  in  pursuance  of  a  power  vested  in  her  by 
a  surrender  made  by  her  husband  and  herself  to  the 
use  of  her  will,  and  thereby  devised  to  her  husband  (the 
Defendant)  for  his  life,  '*  he  keq>ing  the  interest  of 
*^  a  certain  mortgage  charged  on  the  pronises  paid, 
^  and    keeping    the  buildings    in    tenantable    repair, 

(a)  Reg.  Lib.  1816.  A.  fo.  551. 
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^<  and  not  felling  my  thnba-  except  for  such  Tepdn.** 
After  his  decease  she  gave  the  same  premises  to  her 
nephew  Richard  BaUardy  his  heirs,  &c.  (in  case  he 
should  then  be  living,)  but,  if  he  should  die  in  the  life- 
time of  the  Defendant,  then  to  the  Plaintifis,  as  tenants 


1617. 


Caldwall 
Batlis. 


m  common* 


The  Testatrix  died  in  1796,  upon  which  die  De- 
fendant entered  into  possession,  but  instead  of  keeping 
the  premises  in  repair,  permitted  the  same  to  go  into 
decay  during  the  life  of  Ballard^  who  had  intended  to 
commence  proceedings  against  him  both  at  law  and  in 
equity  in  consequence  of  his  neglect,  but  desisted  upon 
his  promise  to  repair  forthwith.*  In  1808  Ballard  died, 
and  the  Defendant  having  neglected  to  perform  his  pro- 
mise either  during  his  life-time  or  since  his  death,  the 
buildings  upon  the  premises,  (consisting  of  a  farm-house 
and  cottages,  three  bams,  a  stable,  and  other  edifices,) 
grew  ruinous  for  want  of  the  needfiil  repair^ ;  which,  by 
an  estimate  made  on  behalf  of  the  Plaintiffi  in  1816, 
amounted  to  £151  and  upwards.  The  affidavit  went  on 
to  state  the  information  and  belief  of  the  Plainti%  that 
the  Defendant  had,  both  before  and  since  the  death  of 
Ballardf  ^*  by  himself  his  servants,  agents,  and  work- 
men," cut  down  timber  to  a  great  amount  in  value,  and 
carried  the  same  off  from  the  premises,  or  converted  to 
implements  of  husbandry  and  other  articles  for  the  use 
of  himself  and  his  tenants,  employing  a  very  inconsider- 
able part  in  or  towards  the  needful  repairs,  *<  thereby 
^*  committing  or  suffering  great  waste  and  great  damage 
<^  to  the  inheritance,''  and  that  he  direatened  ^<  to  com- 
<^  mit  or  suffer  further  and  other  waste,**  &c.  This 
affidavit  by  the  Plaintiffi  was  accompanied  by  another, 
by  the  surveyor  whom  they  had  employed  to  make  the 
estimate,  as  to  the  ruinoua  state  cf  the  buildings,  and 
also  as  to  his  having  been  prevented  by  the  tenant  re- 
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1817*  ^i^g.  on  the  estate  from  surveying  the  whole  of  such 


Baylis. 


The  Defendant  had  appeared,  but  had  not  put  in  his 
answer. 


Hart  and  Heys  in  support  of  the  motion  for  an  in- 
junction. 


SPEER  V.  CRAWTER  and  Others. 

rilHE  circumstances  of  this  case,  as  represented  by  the 
•*■    bill,  are  detailed  in  the  report,  in  17  Veset/^  216. 


Rolls. 

1816. 

May  90, 21, 28. 

1817. 

March  17. 

Bill  by  Lord 
of  the  Manor 
o£  W.  against 
the  Lord  of 

the  adjoining  Manor  of  /.  (who  was  also  lessee  of  the  manor  of  JV,)  and 
against  Commissioners  under  an  Act  for  inclosing  lands  within  the  manor 
of /.,  alleging  confusion  of  boundaries  arising  out  of  the  union  of  posses- 
sion of  the  two  manors ;  and  that  the  Defendants  were  preparing,  in 
combination  together,  to  set  out  a  boundary  of  the  mailor  of  /.  which 
would  include  lands  belonging  to  the  manor  of  fT.,  prayed  a  commis- 
sion to  set  out  the  land  l3ang  within,  and  being  part  and  parcel  of,  the 
manor  of  JV,  The  answer  of  the  Defendant,  Lord  of  the  Manor  of 
I,,  set  out  boundaries,  referring  to  perambulations  made  previous  to 
the  union  of  possession ;  and,  the  lease  having  expired  since  the  filing 
of  the  bill,  and  it  not  being  established  in  evidence  that  there  was  any 
confusion  of  boundaries  occasioned  by  default  or  neglect  of  the  owners 
of  /.  while  lessees  of  fF.,  the  bill  was  dismissed,  with  costs  as  against 
the  Commissioners,  but  without  costs  as  against  the  other  Defendant. 
Jurisdiction,  as  to  granting  commission  to  ascertain  boundaries,  de- 
duced from  the  writ  de  rationabilibus  divuis,  or  that,  de  perambula' 
Honejaciendd,  Consent,  the  ground  upon  which  it  was  first  exer- 
cised; then  upon  the  application  of  a  party,  having  an  equitable 
claim,  and  no  objection  made.  But  a  Court  of  Equity  will  not  inter- 
fere between  two  independent  proprietors,  to  force  either  to  have  his 
right  so  determined. 
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The  deiiitirre»  being  of^r^niled,  tmswet^  w&e  put 
m ;  the  substance  of  whidi,  and  of  the  evidence  pro^ 
duced  at^  tbe  hearinj^-wiU  be  dttftcienthf  eoDeeted  from  ^~^ 

Ae  judgment  pfonotineed  by  H»  HonofH-,  l%e  Master'       CtfXWttk^ 
of  the  RoUs. 

The  lease  to  Taylor,  of*  the  manor  of  Weston,  having, 
expured  since  the  decision  respecting  the  demurrers,  the 
only  question  now  was  upon  that  part  of  tbe  prayer 
of  the  bill  which  was,  that  a  commission  might  issue  to 
^t  out  the  houd  wMch  lay^widiin,  and  was  part  of,  that 
manor.' 

Sir  S.  Ramilly  and  WitsM,  for  the  PlmMiff, 

As  to  the  jurisdiction  of  the  Court  to  grant  a  commis^ 
sion  to  ascertain  boundaries  of  manors,  in  cases  where 
the  right  to  the  soil  itself  is  in  (question,  cited  LethieuUier 
V.  Lord  Casttemain  (a),  The  Bishop  qf  Durham's  case  {l>\ 
Hughes  v.  Grame{c);  as  to  the  obligadon  of  a  tenant  to 
preserve  boundaries,  The  Aitomeif  General  y.  FuUar^ 
ton  {(t) ;  and  disdnguished'  the  cases  of  St.  Luke^s  y. 
St,  Leonardos  {e\  and  Wake  v*  Confers  [f\  where  t&e 
right  to  the  sofl  was  not  in  question. 

« 

Martin,  Bell,  and  Sjpence^  for  the  Defendant  Taylor, 
contended  that  the  cases  in  which  such  relief  had  been 
granted  Wiere  few  in  number,  and  those  of  confusion, 
attended  with  circumstances  of  wilful  de&ult  and  miis-^ 
conduct;  while  the  general  principle  to  exclude  the 
jurisdiction  was  establiAed  by  a  string  of  authorities. 
And  diey  referred  tof  TheDuHe  rf  LeeAtv.  2%r  2bf  ^ 

(a)  1  Dick.  46.  {d)  2  Yes.  and  B.  %6S. 

(b)  12  Yin.  Ah.  dS8.  (Tit.  (e)  1  Bio»  4a  2  Anitr. 
Evidence,  x«  b.  pL  89.)  386  —  S95. 

(c)  Ibid.  (/)2Co»*S6a 

•    "   •  / 
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Spkbr 
Cbawtjir. 


S^qffcrd  {a\  Bouse  v.  Barker  {b\  Athym  ▼•  Hattm  {c% 
Mayor  of  YorA:  v.  PilUngion^  (d)  It  was  not  easy  to  col- 
lect the  grounds  of  lA>rd  Tkork^s  decision  from  the 
incorrect  note  of  the  case  oiSt.Luk^s  and  St.  Leonari^ 
parishes. 

Hart  and  Barber,  for  the  Defendants  the  Commis- 

>       -It 

sioners. 


\ 


Sir  S.  Romillt/y  in  reply. 

It  is  one  of  the  common  heads  of  equity  to  grant  a 
commission  in  case  of  confusion  of  boundaries,  and  so 
stated  by  Lord  Redesdale.  (e)  See  also  the  cases  col- 
lected in  4  Vmer,  422.  (Tit.  Chancery,  D.  a.  10,  &c.) 
Hungerford  v.  Goring  {/)  admits  it  to  be  the  common 
proceeding  where  no  remedy  can  be  had  at  law ;  and  no 
authority  can  be  produced  where  it  is  put  in  question. 
The  doctrine  in  JVake  v.  Conyers  was  a  mere  extraju- 
dicial opinion  ^-  a  doubt  entertained  by  Lord  Norihtng" 
ton  in  consequence  of  the  litde  knowledge  of  equity  he 
at  that  time  possessed,  and  his  general  prejudice  against 
it.  Lord  Thurlow  does  not  question  it  in  the  case  of 
the  two  parishes.  In  Tfie  Attomey-General  v.  FuUarton^ 
the  present  Lord  Chancellor  says  expressly,  that  be  does 
not  proceed  upon  the  ground  of  fraud. 


At  all  events,  it  is  a  case  in  which  we  are  entitled  to 
costs. 


March  17. 
1817. 


The  Master  (fthe  Rolls. 

This  Bill  is  filed  by  the  Plamtiff,  as  Lord  of  the 
Manor  of  Weston,  against  Mr.  Taylor,  as  Lord  of  the 


(«)  4  Ves.  180. 
•  (5)3  Bro.    180.       Bunb. 
251. 

(c)  2  Anstr.  S86. 


((/)  1  Atk.  282. 

{e)  Mitf.  Plead.  9*. 

(/)  2  Vem.  38. 
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adjoining  manor  of  Ivmorth^  and  against  Croto^^r  and  16 17* 

NedUy  who  are  the  Commitssioners  under  an  Act  for  in« 

closing  lands  within  the  last  mentioned  manor,  and  the 

mnnor  of  Kingston  upon  Thames.     At  the  time  of  filing 

the  bill,  the  manor  of  Weston  was  in  lease  to  Mr.  Taylor* 

The  Plaintiff  alleged  that  the  Commissioners,  under 

pretext  of  carrying  the  Inclosure  Act  into  execution, 

were  proceeding,  in  ccmibination  with  Mr.  Taylor^  to 

set  out  a  boundary  of  Inrworth^  which  would  include 

lands  really  belonging  to  the  manor  of  Weston ;  but  that 

the  subsisting  lease  prevented  him  from  bringing  any 

action  against  the  Commissioners  for  any  trespass  they 

might  commit  on  his  manor  of  Weston. 

The  first  part  of  the  prayer  of  the  bill  therefore  was, 
that  the  Plaintiff,  notwithstanding  the  lease,  might  be  at 
liberty  to  bring  one  or  more  actions  of  trespass,  as  he 
might  be  advised,  against  the  Defendants  Crawter  and 
Neale,  and  of  ejectment,  or  such  action  as  he  should  be 
advised,  against  the  Defendant  Taylor,  to  recover  to  the 
Plaintiff's  manor  of  Weston  the  land  encroached  upon 
in  Weston  Green,  and  Weston  or  Ditton  Common ;  or  that 
issues  might  be  directed  to  try  his  ri^t  to  the  premises 
in  question.  Before  the  cause  came  on  to  be  heard,  the 
lease  had  expired,  and  the  Plaintiff  consequently  did  not 
need  the  assistance  of  this  Court  to  enable  him  to  insti- 
tute any  legal  proceedings  for  the  assertion  of  his  rights. 
But  another  part  of  the  prayer  of  his  bill  was,  that,  if 
necessary,  a  Commission  might  be  directed  to  issue,  to 
set  out  the  land  which  lies  within  and  is  part  and  parcel 
of  the  said  manor  of  Weston.  And  at  the  hearing,  the 
question  discussed  was,  whether  the  Court  ought  or 
ought  not  to  award  such  a  commission.  It  appears  that 
both  manors  had  originally  belonged  to  the  Crown. 
That  of  Imworth  had  been  sold  or  gi-onted  away  many 
years   since;    the  answer   says,,  about  16S0.     Weston 
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1817-  manor  remained  in  the  Crown  till  tl)e  PlaintifF's  fiuher 

purchased  it  in  1801.  In  1752,  the  manor  of  Lnvxnrtk 
belonged  to  the  Onslow  family ;  and  in  that  year  Arthur 
Ondam  obtained  a  lease  from  the  Crown  of  the  manor 
of  Weston^  which  lease  was  renewed  and  was  subsisting 
in  1794,  when  the  Defendant  Taylor  purchased  the 
manor  of  Ivtmorth^  and  took  an  assignment  of  the  lease 
of  the  manor  of  Weston.  The  bill  alleges,  that  by  this 
union  of  possession  of  the  two  manors'  in  the  same  per- 
sons, as  owners  of  the  one  and  lessees  of  the  other,  the 
court  rolls  and  6ther  muniments  <^  the  manor  of  Weston 
have  passed  into,  the  hands  of  the  proprietors  of  Invworthy 
and  have  not  been  kept  distinct,  as  they  ought  to  have 
been ;  that  the  courts  of  the  manor  of  Weston  have 
been  neglected  to  be  holdeu,  and  the  tenants  have  been 
transferred  to  the  rolls  of  the  manor  of  Irwmorth ;  and 
that  the  boundaries  of  the  said  manors,  where  they  re- 
spectively joined  or  lie  intermixed,  have  not  been  pre- 
served, and  cannot  now,  without  the  aid  of  this  Courts 
be  defined  or  ascertained. 

The  answer  denies  that  the  rolls  of  the  two  manors 
have  beeil  blended,  except  that,  in  one  instance,  an  entry 
was  by  mistake  made  in  the  rolls  of  Imnwrth^  of  a  license 
to  inclose  some  land  that  lay  in  the  other  manor.  It 
denies  that  the  manors  lie  intermixed,  or  that  the 
boundaries  are  incapable  of  being  ascertained.  It  asserts, 
oa  the  contrary,  that  the  boundaries  are  well  ascertained 
and  defined,  and  states  with  particularity  what  those 
boundaries  are. 

• 

To  prove  that  the  boundaries  are  in  &ct  confiised». 
and  incapable  of  being  with  any  certainty  distinguished^ 
the  Plaintiff  have  produced  various  ancient  documentSy 
which  show  that,  even  at  a  distant  pariod^  there  had 
been  a  great  uncertainty  with  reiqpect  to  the  boiuidaxies 
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of  the  two  manors.  And  a  letter  has  been  read,  writteii 
by  the  Defendant  Taylor  in  1801,  in  which  he  distinctly 
admits,  that  the  manor  of  Weston  i&so  blended  and 
united  with  the  manor  of  Imworth^  that  no  boundaries^  -CrAwtxr. 
as  &r  as  he  knows,  have  ever  been  ascertained,  and  he 
did  not  think  it  possible  to  make  any  patticular  survey 
of  the  fVesion  manor.  What  Mr..T^ar  says  to  that 
isy  that  be  had  not  then  examined,  Uiough  they  were  in 
his  poss^s^ion^  two  perambulations^  (one  made  in  1720^ 
and  another  in  1?29,)  which  now  enaUe  him  distinctly 
to  specify  the  boundaries^  This  is  but  an  unsatisfactory 
explanation.  As  lessee,  Mr.  Taylor  ought  to  have  fur- 
nished all  the  information  in  his  power  to  those  who 
were  acting  on  behalf  of  the  crown,  and  should  for 
that  purpose  have  careftiUy  examined  all  tlie  muniments 
in  his  possession*  Considering  What  appears  in*  the 
ancient  documents  concerning,  the  uncertainty  of  the 
boundaries  and  contents  of  these  manors,  it  is  not  pos- 
siUe  that  such  uncertainty  could  be  removed  by  peram- 
bulations made  in  1720  and  1729. 

The  old  documents  go  a  great  way  to  show  that, 
whatever  the  true  boundaries  may  be,  they  could  not 
anciently  have  been  such  as  are  insisted  on  by  Mr. 
Taylor's  answer. 

.On  the  other  hand,  it  is  not  shown  that  the  coniiision 
has  been  occasioned  by  the  acts  or  the  neglect  of  the 
tiwfiers  of  the  manor  of  Imworth^  while  they,  sustained 
the  character  of  lessees  of  the  manor  of  Weston.  On  the 
contrary,  it  appears  by  the  old  docum^its,  that  an  un- 
certainty about  the  boundaries  existed  long  before  the 
year  1752,  whoi  the  lease  to  Mr.  Onslow  was  made; 
The  Defendant  relies  on  perambulations,  or  present- 
ments, made  in  1720  and  1729,  as  ascertaining  the 
boundaries  of  hmsoorth.    Whether  ^ey  truly  describe 
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1817.  the  boundaries  or  not,  they  show  what  the  claim  of  the 

owners  oi  Invworth  was,  many  years  before  they  became 
lessees  of  Weston.  If,  therefor^  any  portion  of  what 
originally  belonged  to  the  manor  of  Weston  was  included 
within  these  boundaries,  it  was  not  by  unity  of  possession 
that  an  opportuni^  was  afforded  for  the  encroachment. 
In  this  state  of  things,  it  has  been  contended,  that  the 
Court  has  no  jurisdiction  to  issue  a  commission  fi>r  set- 
tling the  boundaries  of  the  two  manors.  It  become^ 
therefore,  necessary  to  enquire,  by  what  principles  the 
Court  is  guided  in  granting  commissicms  of  this  de- 
scription. 

There  are  two  writs  in  the  register  concerning  &e 
adjustment  of  controverted  boundaries,  from  one  of 
which  it  is  probable  tiiat  the  exercise  of  tiiis  jurisdiction 
by  the  Court  of  Chancery  took  its  commencement. 

The  first  is  the  writ  de  raHonabUibm  divisis  (a).  The 
other  the  writ  de  pcrambulatione  faciendd  {b). 

(a)  Prcec.  Quod  juste  et  in  propria person&tuAaccedas 
sine  dilatione  facias  esse  ra-  ad  terrain  A*  de  B.  in  N.  et 
tionabiles  divisas  inter  terram  terram  C  de  D.  in  E.  et  per 
Edmundi  B,  in  C.  et  terram  eorum  sacramentum  fieri  fac' 
Simonis  de  K,  ia  S.,  sicut  perambuladonem  inter  ter- 
esse  debent  et  solent :  unde  ram  ipsius  A.  in  N,,  et  ter- 
idem  B.  queritur  qu6d  prsd.  ram  ipsius  C,  in  E^  ita  qnbd 
S,  plus  inde  trahit  ad  feodum  perambulatio  ilia  fiat  per  ter- 
suura,  quam  ad  ipsum  perti-  ras,  metas,  et  divisas :  quia 
net  habend.  Ne  amplius  inde  prsed.  A*  et  C  posuerunt  se 
clamorem,  &c  pro  defectu  coram  nobis  in  perambulati- 
recti.  Regtda.  Breve  de  ra-  onem  illam.  Et  scire  facias 
tionabilibus  divisis  semper  justitiariis  nostris  apud  W^ 
debet  fieri  inter  villas  diver-  tali  die»  vel  ad  primam  as- 
sas.  —  Reg.  Brev.  157.  b.  sisam  sub  sigillo  tuo  et  sigillis 

(b)  Prac,  Qudd  assumptis  quatuor  legalium  militum  ex 
tecum  xii  discretis  et  legali-  illis  qui  perambulation!  illi 
bus  militibus  de  comitatu  tuo^  interfuerint,  per  quas  metaa 
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Both  "Lotd  KortUngton  and  Lord  Thurlaw^  without 
referrmg  to  this  writ  or  commission  as  the  origin  of  the 
jurisdiction  of  the  Court,  have  yet  expressed  an  opinion  j 
that  consent  was  the  ground  on  which  it  had  been  at  first  Cbawthr; 
exercised.  The  next  step  would  probably  be  to  grant 
the  commission  on  the  application  of  one  party  who 
showed  an  equitable  ground  for  obtaining, it;  such  as, 
that  a  tenant  or  copyholder  had  destroyed,  or  not  pre- 
served, the  boundaries  between  his  own  property  and 
Asi  of  his  lessor  or  lord.  And,  to  its  exercise  on  such 
an  equitable  groiund,  no  objection  has  ever  been  madci 
But,  on  what  principle  can  a  Court  of  Equity  interfere 
between  two  independent  proprietors,  and  force  one  of 
item  to  have  his  rights  tried  and  determined  in  any 
other  than  the  ordinary  legal  mode  in  which  questions 
of  property  are  to  be  decided?  In  some  cases,  certainly, 
the  Court  has  granted  commissions,  or  directed  issues, 
on  no  other  apparent  ground  than  that  the  boundaries 
of  manors  were  in  controversy.  In  fVake  v.  Conyers  (a), 
however,  hord  Northington  he)d,  that  it  was  in. the  case 
of  manors,  that  the  exercise  of  the  jurisdiction,  which  (he 
says)  ^^  had  been  assumed  of  late,"  was  peculiarly  ob>- 
jectionable.  He  refused  either  to  grant  a  commission  or 
to  direct  an  issue. 

So  did  Lord  ThurUm  in  the  case  of  two  parishes  (b). 

et  divisas  perambulatio  ilia  fiet  inter  terras  suas,  et  debet 

facta  fuerit.     £t  habeas  ibi  cognitio  ilia  irrotulari.    Vel 

nomina  militum  et  hoc  breve,  potest  breve  dedimus  potes- 

&c.  tatem  dirigi  alicui  magnatf, 

Regula,  Breve  de  peram-  ad  recipiendam  cognitionem 

bulatione  faciend4,  semper  fit  partium   in  hac    parte,    vel 

de  consensu  partium,    inter  potest  fieri  dedimus  potesta" 

diversas  viUas  in  uno  comi-  tern  inde.  —  Reg.  Brev.  ib« 
tatu  vel  diversis.     £t  partes        (a)  ^  Cox,  .d6. 
inter  quas  fiet  perambulatio        (b)  St.  Luke's  v.  St.  Leo- 

venient  in   cancellariam,   et  nard's,  2  Anstr.  386 — S95^ 
eoncedent  qu6d  perambulatio 
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The  drcum- 
Btance  of  con* 
fusion  of  boun« 
daries  consti- 
tutes, per  ie, 
no  ground  for 
the  interposi- 
tion of  the 
Court. 


in  Ike  sm^)CBse€{  Waie  y*  Ctm^St  Lord  Na^ 
ioft  aayfii  that,  in  his  apprehensiDOf  tbb  Court  lias  swni^y 
no  jurisdictioD  to  settle  die  boundaries  evien  of  land»  un- 
Jms  jaome  equUy  is  superinduced  by  act  of  the  parties^ 
I  fiopcur  in  that  opwoix,  and  Ijunk  ^lait  tb^  circumstaoee 
of  a  confusion  of  boundaries  fumiabef^  perge^  no  ground 
ibr  Ibe  inierpositioit  lof  Ibe  Couft. 

Tkt  {ureaent  bill,  in  point  of  statemwtf  laid  ^  fiuH* 
cfuant  ground  for  sudi  interpositioa,  for  it  alleg^  tbo 
mnfaiimi  to  haive  taken  |4aoe  by  ibe  fiadt,  or  di9  pe^feott 
^theo(wi>ersof  Aw^or^  wbifekiM^  But 

A9t  is  not  only  notxnside  ooU  but  it  is  disproved*  If  thf 
lyueient  boundaries  of  the  tvo  manors  be  really  unknowiii 
Its  the  Plaintiff  aUeges  tbey  Mt^  how  are  con^aission^irf 
IP  asDertain  them?  or  what  is  to  be  doue  if  tbey  caiapot 
ht  aacertained  ?  When  it  is  tbroug^  the  d^fi»ult  of  # 
laoant  or  o^yfadder,  tbat  boundaries  ape  confused,  the 
jQouxt  provides  for  the  case  of  its  being  impossible  to  a»* 
4iertain  them,  by  directing  so  much  of  the  Defendants 
4>wn  land  to  be  aet  out,  as  shall  be  equal  to  the  quantity 
originally  gnpted  or  leased.  But,  because  dre  owneref 
a  manor  <:an  no  longer  find  all  the  wastes  that  may  onfie 
have  belonged  to  it,  he  is  not  to  have  the  deficienqr 
made  good  out  of  his  neighbour's  estate*  Conceiving 
tbat  this  is  not  a  case  in  which  the  G)urt  has  any  juris- 
4iiction  Co  interfere,  I  must  dismiss  the  bill  widi  oosts, 
as  against  the  commissioners,  and  widiout  costs  as 
a^ji^t  Mr.  Totflor^ 


IN  CHANCERY.  4^ 


Itlf. 


ALEXANDER   FRASER    TYTLER,    commonly         Rotts. 
caUed  LORD  WOODHOUSELEE,  CAROLINE        '^"^  *** 
CRAIG,     on    In&nt,    (by  her    next   fiiend,)    and 
JAMES  KER,  on  behalf  of  himself  and  all  the 

.  other  Legatees  named  in  the  Will  of  SIR  J.  H. 
GRAI6,  deoeased,  -        -        TL4Im>itfM]    ' 

SIR    HEW   DALRYMPLE,    JAMES    HENRY 
HOUSTON,  and  JAMES  WILKIE, 

gIR  JAMES  HENRY  CfRAIQ,  bybis  will,  dated       Legacy  "to 

ilfoy  7th,  1811,  among  several  lories  to  dilTerent  "  ^®  children 

persons  therein  named,  gare  « to  the  children  of  the  ]|  ^  ^\!^1m 

"  late  Charles  Ker^  who  should  be  living  at  the  time  of  «  ^^ J  livinir  at 

"  his  (the  testator's)  decease,  ^000,  to  be  equally  di-  «  (testator's) 

•*  vided  among  thtoi.''  .  "  decease/'  C 

K.  being  dead 

By  the  affidavit  of  Mary  Ker,  widow,  in  support  of  **  thedate  of    - 

a  state  of  fccts  laid  before  the  Master  to  whom  the  cause  ^  T."'  ^e^ymg 

stood  referred,  it  appeared  that  John  Charles  Ker  (in  ^u-Jj..      /  r 

the  will  called  Charles  Ker^)  intermarried  with  the  de-  ^hom  three 

ponent  in  1792,  aiid  that  after  such  marriage,  the  said  ^ere  living  at 

J.  C.Ker  had  not  any  child  bom,  but  that  before  the  the  death  of  the 

mflMTiage,   he  had   cohabited  wi&    the  dqx>nent   for  testator,)  and 

many  years,  and  bad  by  her  five  diildren,  (of  whom  the    ^^^  having,  at 

the  date  of  the 
will)  nor  ihaving  ever  bad,  any  legitiniate  children,  the  three  illegitimate 
children  were  Mdto  be  ^titled. 

Where  there  are  not,  nor  ever  wfre»  nor  can  by  possibility  be,  any 
persons  strictly  answering  the  description  of  children,  it  is  necessary 
to  resort  to  evidence  dehors  the  will,  for  the  purpose  of  finding  whether 
there  were  any  who  had  acquired  the  reputation  of  children ;  and  it  if 
possible  for  illegitimate  children  to  acquire  that  reputation. 
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three  daimants  of  this  legacy  of  j£3,000  were  the  only- 
children  living  at  the  time  of  the  testator's  decease,) 
who  had  all  been  baptized  in  the  parish  church  c£ 
QlffioHj  as  the  children  ^^  of  John  Charles  and  JHeuy 
'^  KeTf^  shortly  after  their  respective  births. 

,  The  affidavit,  went  dm  to  state,  that  the  deponent  had 
lieieo  infonndd,  and  believed,  that  the  testator  knew  and 
wa^  well  acquilinted  with  the  circumstances  of  the  fimily 
of  the  said  «/•  C  Ker ;  that  the  three  surviving  children 
iferethe  persqiis  designiuted  by  him,  in  his  bequest  to 
'^  the  children  of  the  late  Charles  Ker  /"'and  that  tmo 
of  them  were  personaUy  known  to  the  testator.  It  also 
stated,  that  J,  C.  Ker  never  had  any  other  child  or 
children,-  to  the  knowledge  or  belief  of  the  dqpopent, 
than  those  before  mentioned  and  described.  It  further 
appeared,  that  J.  C.  Ker  was  lost  at  sea  within  a  short 
time  after  his  marriage  to  the  deponent 

The  master  disallowed  this  claim,  on  the  ground  of 
its  appearing  that  the  marriage  did  not  take  place  till 
several  years  after  the  births  of  the  claimants ;  and  the 
question  now  came  before  the  Courts  upon  an  exception 
to  the  Master's  rq)ort. 

Sir  S,  Romilly  and  CoUinson,  for  the  report. 

Cited  Swaine  v.  Kennerly  (a),  and  BeacJicrqft  v. 
Beachcrqfi  {b\  establishing  the  principle  that  ill^timate 
children  can  only  take  by  reputation ;  and  argued  that 
the  testator  in  this  case  was  aware  of  the  principle, 
having  in  another  part  of  the  will,  given  to  one  of 
the  children,  describing  her  so  as  to  identify  the  person^ 
which  was  evidence  of  his  understanding  as  to  this 
particular  bequest. 


(a)  1  Yes.  &  B.  469. 


(b)  lMadd.4S0. 
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ShadweU  atid  Pemberton^  iH  fiupport  of  the  exception. 

In  a  case  drcuthstanced  a&  the  pres^it,  there  can  be 
no  question  as  to  the  understanding  of  the  testator. 

^The  cases  are  of  thrte  sorts.  JF¥r5f,  where  the  contest 
is  between  legitimate  aAd- illegitimate  children;  as  Cart^ 
mright  y.  Va^wdry^  {a)  &c.  Seccndly,  where  there>  are 
only  illegitimate  children  living,  but  there  is  a  possibility 
of  ^  le^timate  children  ccxtiSng  in  mi ; '  as*  ^Ooi^fh^  ▼• 
Da7Hs{b%  Wilkinsmy^.Aiiini{d%  m6}BeachePqfiM.Beiu:IU 
croft  {d\  &c/  where  evidence  will- be  aiAtiitted  of  tfce 
having  acquired  a  reputation  as  children.  Thirdly^ 
where,  as  in  the  present  case^  the  parent  being  dead  at 
l^e  time  of  the  testator's  makang  his  wiB,  there  was  no 
possibility  of  future  le^timate  diildren.  In  such  a  case, 
t&  there  can  be  no  xmc^frtainty  widi  regard  to  intention^ 
there  can  be  no  ground  bf  enquiry. 


1817^ 
Lord  WoiOii^ 

HOUfiSLa* 
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The  Master  rfthe  Roixs,  adverting  particularly  io 
the  circumstance  alleged  by  the  affidavit,  that  the  testator 
was  apprised  of  the  state  of  Mr.^pr's  famfly  at  the  time  of 
making  his  will,  said  that  this  constituted  it  a  new  cael^ 
and  took  time  to  consider. 


The  Master  of  the  Rolls. 

It  struck  me,  on  a  general  recollection  of  the  autho- 
rities, that  this  case  differed  from  any  in  which  the  Court 
had  decided  against  the  claim  of  illegitimate  children; 
and,  upon  a  reference,  to  the  cases,  I  am  confirmed  in 
tiiat  opinion.  In  all  of  them,  l^itimate  children  ^^e 
either  actually  in  existence,  or  capable  of  coming  into 
existence,  at  the  time  of  making  the  will. 


March  I7« 


(a)  5  Yes.  534. 
(h)  6Ve8.4S. 


(c)  lVes.&B.422. 

(d)  lM«dd.iSS. 
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'  iti  Cbyfnv^Af  Vi  VmbAty  (a),  the  qoeodon  ttfiiked  bjr 
Jjbid  Bosslyn  was,  How  can  I  put  upon  the  will  the 
construction  the  Plaintiff  desiresi  when  there  are  lawful 
diildreii  ?  It  is  impossitde^  in  a  court  of  justice^  to 
hold  that  an  ilfegidmi^  child  can  take  equally  with  law- 
fid  duldren,  upon  a  devise  to  dbildren. 

* 

hkOo^fi^  ▼•Dofm  (5). Mr. Harmdodwas  alite  at  tlie 
date  of  the  wil]»  aiid  might  ha^  alegicinuite  duld,  as  he 
aftei'waids  actually  h$d# 


In  Harris  v.  Stewart  {c\  .and  Swaine  v.  Ketmerly  {d)^ 
there  were  le^timate  childmn  in  «xi3ten(be.  Even  in 
JfUkinsOH  r.  Adam{e\  atid  JSeadurofir.  B&xchcroft  {f\ 
ijbiere  was  a  possibiUty  of  future  legitimate  children^ 
though,  under  the  particular  droumstandes  of  those, 
cases,  the  iU^timate  children  succeeded  in  establishing 
th^  daiiki.  But  h^re  the  death  of  the  parentis  noticed 
in  the  will  itsel£  It  Wasi  therefore,  at  the  time  of  making 
the  willt  imposjnble  thdt  there  should  be  any  legitimate 
child  in  future.  With  the  knowledge  of  thi$  impossi- 
bility, the  testator  makes  certain  persons  the  objects  of 
his  bounty,  under  the  description  of  *•  the  children  of 
"  Charles  Ker.^  What  persons  answer  that  descrip- 
tion must  necessarily  be  matter  of  extrinsic  evidence. 
If  there  had  been  any  legitimate  childish,  they  would 
have  been  understood  to  be  the  persons  designated.  But 
there  is  all^  the  evidence  which  a  negative  admits  oi^ 
that  Chartes  Ker  never  had  any  Intimate  children. 
His  brother,  and  his  sister,  and  his  widow,  all  swear  that 
they  never  heard  of  his  being  more  than  once  married ; 
and,  subsequentiy  to  his  mBrriage,  he  had  no  children. 


(a)  5  Ves.  5S4. 

(b)  6  Ves.  49. 

{€)  Cited  lY.StB.  4S4. 


(d)  lVe8.&B.469. 

(e)  1  V.  &  B.  422. 
(/)  1  Madd,4S3. 
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It  being  then  ascertained  that  there  are  not,  that  there 
never  were,  and  that  there  could  not  in  future  be,  any 
persons  properly  answering  the  description  of  children, 
we  are  driven  to  enquire  whether  there  w^re  tmy  persons 
in  existence  who  had  acquired  the  reputation  of  children; 
and  we  have  evidence  that  there  were  such  at  the  daXi$ 
of  the  will.  They  then  must  of  necessity  be  the  persona 
meant  by  the  testator.  They  answer  the  description, 
and  no  other  persons  ever  could  answer  it.  In  this 
respect,  thc^  case  is  stronger  in  fitvour  of  the  illegitimate 
children  than  either  Wilkinson,  v.  Adam^  or  Beachcrqft  v. 
Beachcrqft. 


1817. 


Lord  WofMD- 

HOUSBIiBlt 


Those  cases  which  have  laid  down  the  rule  most 
strictly,  admit  that  it  is  possible  for  illegitimate  children^ 
to  acquiro^  a  reputation  as  children :  and  to  that  extent 
evidence  dehors  the  will  must  be  received*  In  others, 
the  courts  have  gone  further,  and  have  admitted  cir- 
cumstances to  show  the  testator's  iirtention  in  fitvour  of. 
the  particular  individuals.  In  dds  .  case  the  testator 
certainly  meant  to  give  to  somebody,  and  there  are  na 
others  to  whom  he  could  mean  to  give  by  the  deaec^ 
tion  he  has  used.  Therefore  the  present  daimanta  am 
entitled. 


£xcq)tion  allowed. 


4^4 
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Mardi  17* 
[The  Master 
of  the  Rolls 

for  the 
Chancellor.    HpttE   bill  was  for  a  specific  performance,  by  the 


PILDES  r.  HOOKER. 


On  a  bill  by 
vendor  for 
specific  per- 
formance of  an 
agreement  to 
take  a  lease  for 
twenty-one 
years,  at  rack- 
rent;  the 
Master  having 
reported  in 
favour  of  the 
title  shown  by 
the  abstract, 
and  an  excep- 
tion being 
taken  to  the 
report;  the 
question  was, 
whether,  where 
the  agreement 
is  silent,  the 
vendor  of  a 
leasehold  inte- 
rest is  not 


X 


defendant,  of  the  agreement  contained  in  the  fol- 


lowing memorandum. 

**  Memorandum  of  agreement  made  this  twelfth  day 
'^  of  Naoember,  1810,  between  John  Fildes  of  the  one 
^*  part,  and  Beryamin  Hooker  of  the  other  part*  The 
'*  said  John  Fildes  agrees  to  let  the  bouse.  No.  — ,  on 
^'  the  west  side  of  Crescent  Place,  Tavistock  Square^ 
'^next  the  Duke  ct  Bed/brd*s  private  road,  for  the 
«  term  of  twenty-one  years,  at  the  yearly  rent  of  j6120. 
^*  The  said  Benjamin  Hooker  agrees  to  accept  a  lease  on 
^  the  above  terms,  and  to  insure  the  premises  fix>m  fire 
<<to  the  value  of  j£l,100;  and  the  said  John  Fildes 
**  agrees  to  put  the  bouse  in  a  state  of  tenantable 
**  repair. 

*'  The  rent  to  comm^ice  at  Christmas  Day  next 
"  ensuing." 

When  the  Cause  came  on,  it  was  referred  to  the 
Master  to  see  whether  the  Plaintiff  could  make  a  good 
title,  and  whether  a  good  title,  or  abstract  of  a  good  title» 
was  delivered,  or  shown,  according  to  the  agreement. 


bound  to  pro- 
duce the  title  of  his  lessor  ?    And  the  exception  was  allowed. 

Whether  the  interest  contracted  for  be  freehold  or  leasehold,  for  a 
long  term  of  years,  or  a  short  lease  at  rack-rent,  the  party  who 
comes  for  a  specific  performance  should  be  prepared  to  show,  that 
he  is  able  to  give  what  he  seeks  to  compel  the  other  to  take. 

QjuarCf  where  the  length  of  possession  under  the  original  lease  has 
been  such  as  will  suffice  to  raise  a  presumption  of  tide. 
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The  Master  reported,  that  the  Plaintiff  had  laid  before 
him  an  abstract  of  his  title,  and,  upon  perusal  thereo:^ 
he  was  of  opinion  that  the  Plaintiff  could  make  a  good 
title,  upon  a  lease  for  the  term  of  twenty-one  years, 
according  to  the  agreement 

To  this  Report,  the  general  Exception  was  taken, 
<<  that  the  Master  ought  to  have  certified  that  the 
"  Plaintiff  could  not  make  a  good  title.'' 


1817. 


The  abstract  referred  only  to  a  lease  for  ninety-nine 
years,  dated  Jidy  2lstf  1809,  from  the  Skinners^  Com- 
pany to  Burton  :  an  under-lease  from  Burton  to  Kerry, 
dated  29th  September,  1809 ;  and  a  lease  from  Kerry  to 
the  PlaintifiP,  dated  the  29th  of  Naoember,  1810,  for 
ninety-five  years  and  three-quarters,  wanting  ten  days. 

&V  Samuel  Romilly,  Wingjleld,  and  Sugden,  in  support 
of  the  exception. 

It  has  been  again  and  again  decided,  that  a  lessee 
is  a  purchaser,  pro  tanto,  both  at  law  and  in  equity.  The 
first  case,  in  which  the  point,  as  to  the  right  of  the 
purchaser  of  a  leasehold  interest  to  call  for  the  pro- 
duction of  the  lessor's  title,  is  mentioned,  is  Keach  v. 
Hall  {a)j  where  the  right  seems  to  have  been  taken  for 
granted  by  Lord  Mansfield.  And  see  Waring  v.  Mack- 
reth  (6),  White  v.  Folja7nbe{c\  DevereU  v.  Lord  Bolton  (rf). 
In  the  latter  case,  the  Lord  Chancellor  says,  ^^  the 
^^  proposition,  that  the  vendor  of  a  leasehold  interest 
^'  cannot  produce  his  lessor's  title,  is  not  to  be  repre- 
'^  sented  as  universally  true.  I  know  instances  to  the 
"  contrary.  The  vendor  ought^  therefore,  where  he 
^'  sells  with  that  restriction,  to  describe  that  it  is  the 


(a)  Dougl.  21. 

(b)  Forr.  Exch.  Rep.  129. 


(c)  11  Ves.  SS*;;. 
(i)  18  Ves.  505. 
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ldI7.  <<  interest  he  has  that  is  to  be  sold/'  This  ics  tb€  true 
distinction.  It  is  impossible  for  a  Court  of  Equity  tb 
assist  a  vendor,  who  does  not  choose  to  describe  that 
which  he  offers  to  sell ;  and  this  is  not  confined  to  a 
Court  of  Equity,  but  holds  good  at  law  also,  {a}  The 
title  must  be  dear  and  plain,  and  accord  with  that  which 
is  agreed  to  be  given; 
See  idso  CoUa  y.  Tkomson{b)^  Tmpley.  JBremu  (c)- 

Hart  and  Boupelly  for  the  Master's  report 

The  Lord  Chancellor's  doctrine,  in  the  cases  referred 
to^  merely  amounts  to  this ;  that  every  case  must  depend 
on  its  own  particdar  circumstances^  with  reference  to 
this  question  of  the  production  of  the  lessor's  title  ;  and 
the  Lord  Chancellor  very  properly  qualifies  the  gene- 
rality of  the  proposition,  by  confining  it  to  the  cases  to 
which  it  is  strictly  applicable.  Thus,  he  denied  the 
doctrine  advanced  by  Lord  Bosslyn^  in  the  case  of  Pope 
y.  Siffipson,  {d)  There  must  in  all  cases  be  reasonable 
evidence  of  the  title  to  grant  the  original  lease,  except 
where  it  is  expressly  covenanted  that  no  such  evidence 
shall  be  required.  The  abstract  question  was  before  the 
Court  on  the  hearings  and  the  decree  was  expressTy 
firamed,  so  as  to  be  without  prejudice.  It  has  never  yet 
been  decided:  and  it  is  now  fidrly  at  issue  in  the 
present  cause.  If  once  established  as  a  general  rule^ 
there  is  an  end  to  all  assignments  of  leasehold  interests. 
No  landlord  will  bind  himself  to  produce  his  title  to 
every  assignee  of  the  original  lease,  or  to  every  imder^ 
tenant  of  the  estate,  at  the  risk  of  such  consequences  as 
those  sustidned  by  the  Corpcraiion  of  Neaxastle  {e). 
True,  a  lessee  is,  to  some  extent^  a  purchaser.  He  is 
a  purchaser  in  consideration  of  rent  and  covenants. 

(a)  See  1  Taunt.  430.  (c)  6  Taunt. 

\b)  S  Bos.  &  Pull.  246.  (d)  5  Ves.  145. 

Sugd.  Vend.  &  Pttrch.  194.  (e)  In  8  Yes.  141. 
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But  what  danger  does  the  purchaser  of  a  lease  at  rack- 
rent  incur,  in  comparison  with  that  of  the  purchaser  of 
a  freehold  estate,  from  which  he  cannot  be  sufficiently 
protected  by  the  lessor's  covenants?  These  are  all  that 
is  necessary  for  his  protection.    Browning  v.  Wright,  {a) 

fVingJield  in  reply. 

A  person  advertising  a  leasehold  estate  for  sale,  should 
&irly  apprise  the  party  with  whom  he  meant  to  contract, 
of  the  interest  which  he  has  to  dispose  of.  The  very 
argument,  which  is  founded  on  the  danger  to  a  land- 
lord from  producing  his  title^  implies  the  risk  to  a  lessee 
from  its  non-production. 

.    Tlie  Master  i^the  Rouls. 

I  should  regret  much  to  be  under  the  necessity  of  • 
determining  some  points  that  have  been  touched  upon 
in  argument  in  this  case.  I  should  hesitate  long  before 
I  decided  that  an  owner  of  real  property  does,  by 
contracting  to  grant  i^  lease,  become  bound  to  show  a 
title  to  the  estate  out  of  which  it  is  to  be  granted.  But 
it  is  quite  a  different  question,  whether  one  who  is 
unable,  or  thinks  it  inexpedient,  to  show  a  title  to  the 
proper^  to  be  leased,  shall  have  a  right  to  compel 
another  to  take  a  lease  of  such  property,  without  any 
other  security  for  the  enjoyment  of  it  than  the  personal 
covenants  into  which  a  lessor  commonly  enters.  There 
are  many  cases  in  which  this  Court  will  not  interfere 
in  favour  of  a  Plainti£^  except  upon  terms  which  could 
not  be  directly  enforced  against  him  in  the  character  of 
a  Defendant.  Whether  the  interest  contracted  for  be 
freehold  or  leasehold,  it  seems  reasonable  that  he  who 
comes  for  a  specific  performance,  should  be  prepared 
to  show,  that  he  is  able  to  give  what  he  seeks   to 
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could  not  be 
directly  en- 
forced against 
him  in  the  cha. 
raoter  of  a  De- 
fendant. 


compel  a  purchaser  to  take.  What  is  contracted  (oTf 
is  not  merely  a  piece  of  parchment  containing  certain 
covenants.  It  is  an  interest  in  land  which  is  agreed  to 
be  given  him ;  and  is  this  Court  to  tell  tlie  Defendant 
he  has  no  right  to  enquire  whether  the  Plaintiff  has  any 
such  interest  to  give  ?  It  would  be  quite  new  for  a  Court 
of  Equity  to  enforce  performance  on  one  side^  without 
examining  whether  .there  be  a  capacity  to  perform  on 
the  other.  • 

It  was  hardly  contended,  as  a  general  proposition^ 
.that  a  Court  of  Equity  would  so  act  with  respect  to 
leasehold  interests  of  every  description.  But  it  was 
attempted  to  make  distinctions.  It  was  said,  The  agree- 
ment here  is  for  a  lease  for  only  twenty-one  yearSf  Imd 
at  a  rack-rent,  and  therefore  the  case  is  to  be  considered 
differently  from  one  in  which  a  long  term  is  to  be 
granted,  or  a  large  fine  is  to  be  paid,  or  expensive  im- 
provements are  covenanted  to  be  made.  But  it  ipay 
be  a  great  inconvenience  and  detriment  to  a  lessee  for 
twenty-one  years,  to  be  evicted  in  the  middle  of  his 
term.  That  which,  at  the  commencement  of  the  term, 
was  a  lease  at  rack-rent^  may,  from  vaiious  circum- 
stances, become  a  beneficial  interest  before  the  end  of . 
it.  The  thing  contracted  for  is  not  a  precarious  enjoy- 
ment from  one  year  to  another,  but  an  absolute  term 
for  twenty-one  years,  of  which  the  value  depends  on  the 
certainty  of  its  duration.  I  do  not^therefore  see  why 
a  person  bargaining  for  such  an  interest  should  be 
compelled  to  take  it  without  a  title. 


It  was  with  regard  to  a  rack-rent  lease  for  seven 
years,  that  Lord  Mansfield  said,  it  was  tlie  tenants 
fault  that  he  did  not  look  into  the  title.  Yet  a  Court 
of  Equity  is  to  say,  he  is  bound  to  takctlie  lease  without 
looking  into  the  title. 
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But  then  it  is  said,  that  in  this  case  the  tenant  will. 
have  as  good  a  title  as,  with  reference  to  the  nature  of 
the  subject,  can  reasonably  be  required.  There  may 
be  cases,  in  which,  (as  fi-om  length  of  possession,)  a 
strong  presumption  of  title  exists,  though  no  actual 
title  can  be  shewn.  I  leave  all  such  cases  untouched ; 
cases  such  as  White  v.  Fdljambe  {a\  and  Deverell  v. 
L(}rd  Bolton  {b)  woidd  have  been,  if  the  subject  had 
been  truly  described.  But  here,  there  had  only  been  a 
two  years^  enjoyment  at  the  time  the  contract  was 
entered  into;  nor  has  there,  even  now,  been  such  a 
length  of  possession  as  would  suffice  to  raise  a  pre- 
siunption  of  title.  To  say  that  the  purchaser  must  be 
contented  with  such  a  title,  would  be  to  say,  in  other 
words,  that  he  has  no  right  to  require  any  title  whatever. 
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Then  it  is  said,  that  property  of  this  kind  would  thus 
be  rendered  inalienable ;  but  no  such  consequence  would 
follow.  The  only  consequence  would  be,  that  when  the 
owner  is  unable  or  unwilling  to  show  a  title,  he  will 
say  so  upon  entering  into  the  treaty.  He  can  have  no 
motive  for  his  silence,  but  the  expectation  of  gettmg  a 
better  price  than  might  possibly  be  given,  if  his  actual 
intention  to  produce  no  title  were  previously  disclosed. 

The  Master,  by  improving  the  tide^  as  shown  by  the 
abstract,  rendered  it  unnecessary  for  the  Plaintiff  to  go 
further,  and  to  produce,  if  that  were  in  his  power,  the 
title  of  the  ground-landlord. 

If  he  has  any  serious  expectation  of  being  able  to 
produce  it,  I  do  not  think  he  ought  to  be  deprived  of 
the  opportunity  of  so  doing,  or  of  obviating  the  ob- 
jections, which,  having  for  the  first  time  been  made  at 


Tlie  conse  * 
quence  of  rei 
quiring  pro- 
duction of  the 
lessor's  title,  in 
the  absence  of 
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to  the  contrary, 
will  be,  not  to 
render  property 
inalienable,  but 
only  to  oblige 
the  owner,  if  he 
does  not  mean 
to  produce  the 
lessor's  title, 
to  say  so,  on 
entering  into 
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(a)  11  Ves.  337. 


{h)  18  Ves.  508. 
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the  bar,  he  had  not  before  had  an  opportunity  of  answer- 
ing or  endeavouring  to  remove. 

But  the  Exception  must  be  allowed,  because  the  Re- 
port implies,  that  a  good  title  is  shown  by  the  abstract, 
whereas  I  am  of  opinion  that,  upon  the  fiice  (^  the 
abstract,  no  sufficient  title  appears. 

Exception  allowed^  (a) 


Objection  on 
the  ground  of 
•non-production 
of  lessor's  title, 
-overruled,  in 
the  case  of  a 
Bishop's  lease. 


{a)  In  the  case  of  Fane  v.  Spencer^  determined  by  the  Viet' 
Chancellor,  July  15. 1815,  an  objection  was  taken  by  the  De- 
fendant, the  purchaser  of  an  estate  held  on  lease  for  lives 
under  the  Bishop  of  Bath  and  Wells,  on  the  ground  that  it 
was  not  shown,  by  the  abstract  or  otherwise,  that  the  Bidid^ 
had  any  right  to  make  the  lease  under  which  the  Fbuntiit 
the  vendor,  derived  her  title.  The  abstract  commenced  wiA 
a  lease  from  the  then  Bishop  in  1763,  since  which  the  title 
was  regularly  deduced  to  the  Plaintiff.  There  was  no  con- 
dition in  the  particulars  of  sale  that  the  purchaser  should  not 
require,  nor  the  vendor  be  bound  to  produce,  the  title  of  the 
ground-landlord.  The  Master,  on  a  reference,  reported  in 
favour  of  the  title,  and,  exceptions  being  taken  to  the  report 
on  the  above  grounds,  they  were  argued  at  several  times  be- 
fore the  Vice' Chancellor,  by  Wray  in  support  of  the  excep- 
tions, and  Sir  S.  RomiUy,  contr^  At  last.  His  Honour 
overruled  the  exceptions,  on  the  ground  that  this  was  the  case 
of  a  Bishop's  lease,  and  therefore  distinct  from  the  question 
which  arises  on  ordinary  leases,  the  statute  prescribing^  the 
mode  of  granting,  and  the  presumption  arising  from  the  use 
of  the  Bishop's  seal  being  equivalent  to  that  which  is  founded 
on  admission  in  the  case  of  a  copyhold. 
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FISH  V.  KLEIN. 


Rolls. 


March  11. 

Alien,  devisee 
ia  trust  to  sell, 
joins  in  convey* 
ance,  and  after- 


JOHN  FISH,  by  will,  devised  and  bequeathed  the 
residue  of  his  real  and  personal  estate  to  his  wife 
and  the  Defendant  Ktein^  their  heirs,  &c.  upon  trust,  in 
the  first  place,  to  set  apart  so  much  as  should  be  most  ^^.^g  obtains 
consistent  with  the  trusts  of  the  will,  in  order  to  the  an  Act  of  Na- 
taking  by  his  wife  of  the  yearly  sum  of  ^2400  during 
her  life ;  and,  subject  thereto,  to  sell  and  dispose  of  his 
said  real  and  other  estate  to  pay  debts  and  legacies ;  and 
gave  the  whole  residue  to  his  wife,  her  heirs,  &c  for 
ever. 


The  testator  died  in  March^  1813;  and,  afteJr  his 
death,  the  widow,  together  with  the  Defendant  Kleirtj 
sold  and  conveyed  considerable  part  of  the  real  estate, 
among  others,  to  one  Tinkler^  for  ^60,000. 


After  the  sale^  a  doubt  arose  whether  the  conveyance 
was  effectual,  on  the  ground  that  Klein  was  an  alien, 
and  as  such  incapable  of  taking,  except  for  the  Crown. 
In  order  to  obviate  thb  difficulty,  an  act  of  naturalisa- 
tion was  ^)plied  for  and  obtained,  whereby  it  was 
enacted  (according  to  the  modem  form)  <*  that  the  said 
*^  Frederick  Klein  shall  be,  and  is  thereby  from  thence- 
^\  forth  naturalised;  and  shall  be  to  all  intents  and 
'^  purposes,  reputed  and  taken  to  be  in  every  condition, 
'^  respect,  and  degree,  a$  \f  he  had  been  bom  a  natural  veyance  previ- 
<^  subject  within  the  United  Kingdom ;''    and,  further,    ously  made. 

•*  shall  be  and  is  hereby  enabled  and  adjudg^  able^  to    Exception  to 

the  Master's 
Report,  requiring  furtlier  Acts   to  confi/m  that  title,  overruled  ac- 
cordingly. 

Ff3 


turalisation,  by 
which  it  is  de- 
clared that  he  ii 
^^  from  thence* 
"  Jbrth  natu- 
«  ralised,"  and 
shall  be  and  is 
enabled  '<  to 
**  ask,  take, 
**  have,  retain, 
"  and  enjoy, 
''  &C.  all  lands 
'*  which  he  may 
**  or  shall  have 
**  by  purchase 
"  or  gift  of  any 
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«  persons 
"  whatsoever." 
This  Act  does 
not  operate  to 
confirm  the  title 
of  the  purchaser 
under  a  con- 
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*^  inherit  and  be  inheritable  and  inherited,  and  to  demand, 
<*  challenge,  ask,  take,  retain,  have,  keep,  and  enjoy,  all 
<<  or  any  manors,  lands,  tenements,  &&  and  other  pri- 
^^  vileges  and  immimities,  benefit,  and  advantage  in  law 
**  or  equity,  belonging  to  the  li^;e  people  and  natural- 
<<  bom.  suligects  of  the  said  United  Kingdom ;  and  to 
^  make  his  resort  or  pedigree  as  heir  to  his  ancestors, 
(<  lineal  or  collateral,  by  reason  of  any  descent,  re- 
<<  mainder,  reverter,  right,  title,  conveyance,  legacy  or 
^*  bequest  whatsoever,  which  hath,  may,  or  shall  fixiin 
*<  thenceforth  descend,  remain,  revert,  accrue  or  grow 
*<  due  unto  him,  as  also  from  thenceforth  to  ask,  take, 
<*  have,  retain,  keep  and  enjoy,  all  manors,  &c.  which 
*<  he  may  or  shall  have  by  purchase  or  gift  of  any  person 
^^  or  persons  whomsoever,  and  to  prosecute,  &c.  and 
<^  defend  all  actions,  suits,  &C  as  lawfully,  &c  as  if  he 
^^  had  been  born  of  parents,  being  natural-bom  sab- 
**  jects  of  the  sfdd  United  Kingdom,  and  as  any  person 
**  or  persons  born  or  derived  from  parents  being  natural- 
<*  bom  subjects  of  the  said  United  Kingdom  may  lawfully 
^^  or  in  any  wise  do,  and  shall  in  all  things,  and  to  all 
<*  intents  and  purposes,  be  taken  to  be,  and  shall  be,  a 
<*  natural  liege  subject  of  the  said  United  Kingdom,  any 
**  law,  &c.  to  the  contrary  notwithstanding." 

The  vendee,  however,  insisted,  tliat  the  act  of  natu- 
ralisation would  not  have  the  eiSect  of  confirming  a  title 
derived  from  the  vendor  while  an  alien ;  that  this  could 
only  be  done  by  an  express  Act  of  Parliament  for  that 
particular  purpose,  or  by  a  grant  from  the  Crown. 
That  although  an  act  of  naturalisation  would  enable  the 
alien  to  hold  any  land  of  which  he  continued  seised,  it 
could  not  retrospectively  establish  an  invalid  title,  (a)  A 

(a)  The  vendors  had  been  naturalisation  act ;  but  a  de* 
desirous  of  having  retrospec-  parture  from  thecommon form 
tive  words  introduced  ia  the    was  found  to  be  impracticable. 
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suit  to  carry  the  trusts  of  the  will  into  execution)  in 
order  to  take  the  opinion  df  the  Court  upon  the  ob- 
jection. ' 

Upon  this  petition,  it  was  referred  to  the  Master^  to 
ccMisider  and  state  to  the  Court  whedier  an  Act  of  Par- 
liamenty  for  the  express  purpose  of  confirming  the  title, 
or  a  grant  from  the  Crown,  was  necessary  to  establish 
and  confirm  the  title  of  perscms  who  purchased  and  took 
conveyances  of  estates  firom  these  trustees  previously  to  the 
act  of  naturalisation,  and  whether  they  were  now  enabled 
to  compel  a  specific  performance  of  the  contracts  made 
and  entered  into  previously  to  the  said  act;  and,  if  an- 
other act  or  grant  should  appear  to  be  necessary,  then  at 
whose  expense  the  same  should  be  obtained. 

The  Master  reported,  tliat  there  did  not  appear  to 
be  any  provision  in  the  act  which  had  clearly  the  effect 
of  confirming,  in  favour  of  the  purchaser,  the  convey- 
ances executed  by  Klein  before  the  act  passed;  and,  there- 
fore, that  either  an  act  or  a  grant  from  tlie  Crown  was 
necessary  to  confirm  the  title  of  such  previous  pur- 
chasers. The  Master  was  also  of  opinion,  that  the 
tiiistees  might  compel  a  specific  performance  of  the 
contracts  entered  into  previously  to  the  act* 

Exceptions  were  taken  to  this*  Report  by  the  Plaintifi^ 
Mrs.  Fish  (the  widow),  and  came  on  now  to  be  argued. 

Sir  Samuel  Bomilli/y  Martitij  and  Sugdefi,  for  the  ex- 
ceptions, contended,  that  the  act  must  be  taken  to  have 
a  retrospective  operation.  That  the  words,  **  may  or 
**  shall  have,*'  referred  to  the  capacity  of  the  alien  at 
the  time  of  the  act  passing ;  and  that,  if  the  estate  had 
then  remained  in  him,  he  would,  of  course,  have  been 
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tion of  construction ;  and  it  must  have  been  intended  to 
confirm  the  title  of  those  to  whom  the  alien  had  con- 
veyed, to  estates  which  the  alien  himself  might  have 
retained,  had  they  remained  vested  in  him;  and  the 
words  were  sufficient  to  eflfectuate  the  intention.  That, 
as  the  act  gave  up  the  right  of  the  Crown  to  all  estates 
which  the  alien  had  acquired,  it  followed  that  the  ri^t 
of  persons  claiming  under  him  was.confirmed ;  and  that 
the  word  ^*  he"  must  be,  for  that  purpose,  taken  as  if  it 
included  those  claiming  under  him,  together  with  him. 

Pag^s  case  {a\  and  The  Attomey-General  v.  Dii- 
jplessis  {b\  were  cited,  where  naturalisation  is  expressly 
distinguished  from  denisation,  for  ^*  that  cancels  all  de- 
^^  fects,  and  is  allowed  to  have  a  retrospective  energy 
^^  which  simple  denisation  has  not.'' 

Harty  Preston^  and  Bose^  for  the  Master's  report,  in- 
sisted, on  the  contrary,  that  the  words  must  be  construed 
in  their  ordinary  sense,  and  the  intention  of  the  l^gis^ 
lature  was  no  otherwise  to  be  collected. 

The  Master  qfthe  Rolls  held,  that  the  estate  being 
out  of  the  Defendant  at  the  time  when  the  act  passed, 
and  the  act  itself  being  silent  as  to  the  conveyance  in 
question,  it  was  impossible  to  consider  his  alienee  in  any 
better  situation,  as  to  title,  than  the  Defendant  himself. 
But  that,  as  it  was  a  new  question  which  had  never  been 
expressly  decided,  the  testator's  general  estate  ought  to 
be  at  the  expense  of  putting  it  out  of  controversy. 

[Exception  overruled.] 

(a)  5  Rep.  52.  referring  to  P.  C.  91.  And  see  Co.  Litt. 
PUfnd.  Coram.  477.  38.  a.  2  Blackst.  249.,  which. 

(b)  2  Yes.  286. 5S8.  5  Bro.    were  also  referred  to. 
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SOUTHEY  V.  SHERWOOD  and  Others.  juj^rch  18,  19. 

ll/TOTION    for  an   injunction   to  restnun  the  De-       Injunction 
^  fendants  from  printing,  publishing,  or  selling  a  refused  to  re- 
poem,  called  "  Wat  Tyler ;"  and  from  causing  the  same  *^*"*  P^    ^ 
to  be  printed,  published,  or  sold.     The  affidavit  of  the  ^^^  ij^j  1,^^^ 
Plaintiff  in  support  W  the  motion  stated,  that  in  the  i^ft  for  23  yean 
year  1794,  when  the  Plaintiff  was  a  young  man  under  by  the  Author 
twenty-one,  he  composed  the  poem  in  question,  whidi  ^  the  hands  of 
was  taken  to  London  by  a  friend  of  the  Plaintiff's,  and  ^  BookseUer,  to 
placed  in  the  hands  of  Ridgewayj  a  bookseller  and  pub-  Q-jirinall 
Usher,  for  his  perusal  and  consideranon  as  to  printing  withaninien- 
and  publishing  the  same.      That  the  Plaintiff  coming*  tion  of  its  being 
to  London  soon  afterwards,  being  still  under  twenty-one,  published ;  that 
conferred  widi  Ridgemay  and  one  Symonds  (deceased)  "*^a^o«»  heing 
on  the  printing  and  publishing  the  poem,  and  shortiy  ..      .  ,    ,       , 
afterwards  returned  into  the  country.     That  Ridgeway  the  work  havinir 
and  Symonds  seemed  at  first  inclined  to  publish ;    and  passed  into  the 
the  Plaintiff,  living  in  the  countiy,  and  being  much  oc-  hands  of  the 
cupied  by  various  literary  works,  forgot  to  demand  back  Defendants, 

the  MS.;  but  he  had  never  assigned  the  copyright  of  ^^^^ published 

.  ^  .J  ..      !•  *t  Without  the 

the  poem  to  any  one,  nor  received  any  remuneration  for  ^^j^^j.*. 

the  same,  and  the  same  was  never,  to  the  best  of  his  vj^y  ^f  ^^  j^^^ 

knowledge  and  belief,  printed  or  published  by  Ridgewai/j  thor. 

or  by  any  other  person,  till  it  was  printed  by  the  De-        Property  of 

fendants,  as  afl^r  mentioned.      That  he  had  been  in-  an  Author  in  an 

formed  and  believed  that  the  Defendants  (who  were  book-  unpublished 

sellers  and  partners)  had  very  lately,  in  the  present  year  ^^"^^  ^^^e- 

1817j  printed  and  published,  and  were  then  selling,  an  S 

edition  of  the  poem ;  and  that  he  had  in  no  wise  con-       f^   Court 

will  not  interfere  by  Injunction,  upon  the  Author's  application,  to  re- 
strain the  publication  of  a  work  which  is  of  such  a  nature  as  that  an 
action  could  not  be  maintained  upon  it  for  damages. 
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Shxrwood. 


senied  to  the  publication  by  the  Defendants,  but  the 
same  had  been  published  by  them  without  his  privi^  or 
consent^  and  he  was  yery  desirous  that  it  should  not  be 
printed  or  published;  submitting  that  the  copyright  re- 
mained with  him,  and  the  Defendants  had  no  right  to 
publish  without  his  consent  or  privity. 


This  was  accompanied  by  the  affidavit  of  lUdgeaxyf 
that  the  poem  had  been  published  without  the  privity  or 
consent  of  the  deponent^  who  had  no  claim  to  the  copy- 
right; and  by  another  affidavit,  stating  that  the  De- 
fendants were  the  successors  in  business  of  Symonds  de- 
ceased, and  proving  a  letter,  as  charged  by  the  bill,  to  be 
of  the  hand-writing  of  the  Defendant  Sherwood^  which 
letter  was  addressed  by  him  to  Ridgewai/y  and  was  as 
follows :  ^^  Dear  Sir,  In  reply  to  your  note  of  yester- 
•*  day,  I  cannot  satisfy  you  how  **  Wat  Tyler^^  found  its 
**  way  before  the  public.  It  is  jiot  our  property.  We 
^^  sell  it  for  another  person;  but  this  much  I  can  assure 
^^  you,  that  it  was  not  found  among  Mr.  Symonds^ s  papers, 
'*  nor  do  I  believe  that  he  ever  had  it  in  his  possession, 
*^  except  on  the  occasion  mentioned  by  Mr.  Bidgeway!* 

The  bill  prayed,  besidefi;,  the  injunction,  an  account  of 
the  profits  made  by  the  publication. 

Hart  and  ShadweU^  in  support  of  the  motion,  said, 
that  their  application  was  founded  on  Macklin  v.  Rich-- 
ardson  (a\  deciding  that  the  author  has  a  property  in 
an  unpublished  work,  independent  of  the  statute  (i) 
which  is  capable  of  being  protected  by  injunction ;  and 
that  the  present  Plaintiff  had  never  relinquished  this 
property. 


Sir  &  BomiUt/  and  Montagu^  contra,  insisted  that  the 
work  in  question,  from  its  libellous  tendency,  was  of 

(a)  Amb.  694.  (6)  8  Ann.  c.  19. 
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such  a  natiure  that  there  could  be  no  copyright  therein  $ 
and  referred  to  Walcoi  v.  Walker  {a\  and  to  the  case  of 
Ht. Priestley  there  alluded  to,  which  was  this:  The 
Plaintiff  brought  an  action  against  the  hundred  for 
damages  for  the  injury  sustained  by  him  in  consequence 
of  the  riotous  proceedings  of  a  mob  at  Birmingham  # 
and*  among  other  property  allq;ed  to  have  been  de- 
stroyed, claimed  compensation  for  the  loss  of  certain 
unpublished  MSS.  offering  to  produce  booksellers^  as 
witnesses,  to  prove  that  they  would  have  given  cousin 
derable  sums  for  them.  On  behalf  of  the  hundred,  it 
was  allied  that  the  Plaintiff  was  in  the  habit  of  pub^ 
lishing  works  injurious  to  the  government  of  the  state  ; 
but  no  evidence  was  produced  to  that  eflfect;  upon 
which  Lord  Chief  Justice  Eyre  said,  if  any  such  evi* 
dence  had  been  produced,  he  should  have  held  it  was 
fit  to  be  received  as  against  the  claim  made  by  the 
Plaintiff.  Several  passages  were  read  firom  the  work 
itself  in  support  of  the  charge  as  to  its  t^idency. 


1817. 
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Hartj  in  reply,  contended  that,  upcm  the  ground  last 
taken,  the  Plaintiff  would  be  entitled  to  the  interpo* 
sition  of  this  Court  on  account  of  the  injury  done  to 
his  reputation  by  the  publication  of  a  work,  the  senti- 
ments of  which  he  now  disavowed,  and  sought  to  dia^ 
countenance. 

The  Lord  Chancellor  : 

If  this  publication  is  an  innocent  one,  I  apprehend 
that  I  am  authorised,  by  decided  cases,  to  say  that, 
whether  the  author  did  or  did  not  intend  to  make  a 
profit  by  its  publication,  he  has  a  right  to  an  Injunction 
to  prevent  any  other  person  firom  publishing  it  If^  on 
the  other  hand,  thift  is  not  an  mnoccftit  publicaticm,  in 
such  a  sense  as  that  an  actioa  would  not  lie  in  oise  of 

(a)  7  Ves.  I. 


\ 
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its  having  been  published  by  the  author  and  subse-' 
qiiently  pirated,  I  apprehoid  that  this  Court  will  not 
grant  an  Injunction.  The  Court  does  not  interfere  in 
the  way  of  Injunction  to  punish  or  to  prevent  injuries 
done  to  the  character  of  individuals ;  but  it  leaves  the 
party  to  his  remedy  at  law.  It  is  to  prevent  the  use 
of  that  which  is  the  exdusive  properly  of  another,  that 
an  Injunction  is  granted.  There  is,  however,  a  diffisr* 
ence  between  the  case  of  an  actual  publication  by  the 
author,  which  all  the  world  may  pirate,  and  that  of  a 
man,  who,  having  composed  a  work,  of  which  he  after- 
wards repents,  wishes  to  withhold  it  from  the  public 
I  will  not  say  that  a  principle  might  not  be  found  which 
would  apply  to  such  a  case  as  that;  but  then  it  is  ne- 
cessary to  take  all  the  circumstances  of  the  case  into 
ocmsideration.  The  circumstances  of  the  present  case 
are  very  extraordinary.  I  will  assume  that  the  work 
is  of  such  a  nature  that  the  sending  it  forth  into  the 
world  might  have  beaii  treated  as  a  criminal  act.  In 
that  view  of  the  circumstances^  I  have  no  jurisdiction  to 
consider  its  criminality.  The  work  was  composed  so 
long  ago  as  the  year  1794.  The  Plaintiff's  affidavit 
admits  that,  in  that  year,  there  was  a  serious  intention 
of  publishing  it  It  was  sent  by  the  Plaintiff  to  Mr. 
Bidgeway,  and  is  supposed  to  have  been  delivered  by 
him  to  Symonds.  The  affidavit  goes  on  to  state  that  it 
was  afterwards  determined  not  to  publish  it.  I  will 
suppose  that  it  was  not  thought  worth  while  to  publish 
it,  in  a  pecunlaiy  view.  Mr.  Ridgeway  gives  no  account 
how  it  passed  out  of  his  hands;  and  all  that  is  all^^ 
concerning  the  subsequent  disposal  of  it,  is,  that  Mr. 
Sotdhey,  living  in  the  country,  forgot  it  If  the  work 
be  such  an  one  as  it  has  been  described  to  be,  it  is  ex- 
traordinary  that,  with  the  diange  allied  to  have  taken 
place  in  Mr.  Southe^s  opinions,  there  should  be  nothing 
stated  to  account  for  its  having  been  left  by  him  in  Mr. 
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jRidgewa^n  hands  to  the  present  time,  but  that  Mr. 
Southed  forgot  it  It  is  impossible  that  Mr.  Soidfuy 
could  have  forgotten  it.  There  must  have  been  some 
other  reason.  If  a  man  leaves  a  book  of  this  de- 
scription in  the  hands  of  a  publisher,  without  assign- 
ing any  satis&ctory  reason  for  doing  so^  and  has  not 
enquired  about  it  during  twenty-three  years,  he  surely 
can  have  no  right  to  complain  of  its  being  published  at 
the  end  of  that  period. 


1817. 
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The  Lord  Chancsllob  : 

I  have  looked  into  all  the  affidavits,  and  have  read 
the  book  itself.  The  bill  goes  the  length  of  stating  that 
the  work  was  composed  by  Mr.  Sauthey  in  the  year 
1794;  that  it  is  his  own  production,  and  that  it  has 
been  published  by  the  Defendants  without  his  sanction 
or  authority;  ther^^re  seeking  an  account  of  the 
profits  which  have  arisen  from,  and  an  Injunction 
to  restrain,  the  publicati<Ni.  I  have  examined  the 
cases  that  I  have  been  able  to  meet  with,  containing 
precedents  for  Injunctions  of  this  nature,  and  I  find 
that  they  all  proceed  upon  the  ground  <tf  a  title  to  the 
property  in  the  Plaintiff.  On  this  head  a  distincticm 
has  been  taken,  to  which  a  considerable  weight  of  aa^ 
thority  attaches,  supported,  as  it  is,  by  the  opinion  of 
Lord  Chief  Justice  JE^e^  who  has  expressly  laid  it  down 
that  a  person  cannot  recover  in  damages  for  a  work 
which  is,  in  its  nature  calculated  to  do  injury  to  the 
public.  Upon  the  same  principle,  this  Court  refiised  an 
Injunction,  in  the  case  of  Wakot  v.  WaJkery  inasmuch  as 
be  could  not  have  recovered  damages  in  an  action. 
After  the  fiillest  consideration,  I  remain  of  the  same 
opinion  as  that  which  I  entertained  in  deciding  the  case 
referred  to.  It  is  very  true  th^t,  in  some  cases^^it  may 
operate  so  as  to  multiply  copies .  ci  mischievous  ^ubli<' 
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cations  by  die  reiiisai  of  the  Court  to  interfere  by  re- 
straining them;  but  to  this  my  answer  is,  that,  sit- 
ting here  as  a  Judge  upon  a  mere  questicm  of  pro- 
perty,  I  have  nothing  to  do  with  the  nature  of  the  pro- 
per^, nor  with  the  conduct  of  the  parties  except  as  it 
relates  to  thdr  civil  interests ;  and  if  the  publication  be 
snisehieTous,  either  on  the  part  of  the  author,  or  ct  the 
•booksdDer,  it  is  not  my  business  to  interfere  with  it.  In 
the  case  now  before  the  Court,  the  application  made  by 
the  Plaintiff  is  on  the  ground  only  of  his  civil  interest; 
and  this  is  the  proper  place  for  such  an  implication. 
I  shall  say  nothing  as  to  the  nature  of  the  book  itsdf, 
liecaose  the  grounds'iipon  which  I  am  about  to  declare 
ny  opinicn' render  it  unnecessary  that  I  should  do  ao. 


[His  Lordship  here  reo^itulated  the  circumstances 
idieady  deCuled,  of  the  original  intention  to  publidi, 
the  subsequent  abandonment  of  that  intention,  the  length 
cf  time  during  which  the  Plaintiff  had  auflfered  Ae 
work  to  remain  out  of  his  possession  without  4aiquii7, 
and  its  recent  publication  by  the  Defendants.] 


Taking  all  these  circumstances  into  my  consideration, 
and  after  having  consulted  all  the  cases  which  I  could 
ibid  at  all  r^rding  the  question,  —  entertaining  also 
the  same  opinion  with  Lord  Chief  Justice  Eyre  as  to 
the  point  above  nc^ced,  -^  it  appears  to  me  that  I  can- 
not grant  this  Injunction  until  after  Mr.  Southey  shall  have 
established  his  right  to  the  property  by  an  action,  (a) 

[Injunctkm  reftised.3 

(a)  I  have  been  finroured  by  Mr*  Blackiume  with  the  fol« 
lowing  note  of  a  case,  which  may  be  considered  as  somewhat 
curious  with  reference  to  the  principles  upon  which  the  fore- 
going was  decided.  It  is  taken  from  a  MS.  volume  of  cases, 
probably  collected  by  Mr.fm/yn,  who  is  mentiiMied  in  the 
Register's'book  as  bdng  of  counsel  for  the  Defendants. 
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^'  A  bill  brought  by  the  Plaintiff  as  executor  of  Burnett^ 
the  author  of  Archaologia  Sacra^  against  the  Defendant 
for  an  Injunction  to  stay  the  printing  and  publishing  a 
translation  of  the  said  book,  suggesting  it  to  be  an  in- 
jury to  the  executor,  in  whom  the  property  of  the  book 
was  vested  by  8  An,  c.  19* ;  it  was  insisted  on  for  the  De- 
fendanty  that  a  translation  of  a  bo^k  was  not  within  the 
intent  of  the  act>  which  being  intended  to  encourage 
learning  by  giving  the  advantage  of  the  book  to  the 
author,  could  be  intended  only  to  restrain  the  mechanical 
art  of  printing,  and  that  others  should  not  pirate  the  copy 
and  gain  an  advantage  to  themselves  by  reprinting  it ; 
but  not  to  hinder  a  translation  of  the  book  into  another 
language,  which  in  some  respects  may  be  called  a  different 
book,  and  the  translator  may  be  said  to  be  the  author,  in 
as  [much  as  some  skill  in  language  is  requisite  thereto, 
and  not  barely  a  mechanic  art,  as  in  the  case  of  reprint- 
ing in  the  same  language ;  that  the  translator  dresses  it  up 
and  clothes  the  sense  in  his  own  style  and  expressionst 
and  at  least  puts  it  into  a  di&rent  iotm  from  the  original, 
and  ybrma  dtit  esse  rei;  and  therefore  should  rather  seem 
to  be  within  the  encouragement  than  the  prohibition  of 
the  act* 
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Lord  Chakcellor  said,  that  though  a  translation 
**  might  not  be  the  same  with  the  reprinting  the  original, 
*^  on  account  that  the  translator  has  bestowed  his  care 
^<  and  pains  upon  it,  and  so  not  within  the  prohibition 
*^  of  the  act,  yet  this  being  a  book  which  to  his  know- 
''  ledge,  (having  read  it  in  his  study,)  contained  strange  no* 
*^  tions,  intended  by  the  author  to  be  concealed  from  the 
vulgar  in  tlie  Latin  language,  in  which  language  it  could 
not  do  much  hurt,  the  learned  being  better  able  to  judge 
of  it,  he  thought  it  proper  to  grant  an  injunction  to  the 
printing  and  publishing  it  in  English ;  that  he  lookt  upon 
it,  that  this  Court  had  a  siiperintendency  over  all  books, 
and  might  in  a*  summary  way  restrain  thcf^  printing  or 
publishing  any  that  contained  reflections  on  relfg^n  or 
morality. 

**  An  injunction  was  gnuited.'* 
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The  following  is  an  extract  from  the  register's  bockf 
1720.  A.  fo.  350.  b. 

**  Geo.  Burnett  Gen.  quer.^  Jovis,  12  October. 

Gul.  Chetxoood,  Joh.  Watts$  ?     Upon  opemng  the  matter 
et  al.  Defend :  j  this  present  day  unto  the  Right 

Honourable  the  Lord  High  Chancellor,  ^c.  by  Mr.  Lutwych^ 
Mr.  Wilkinson^  and  Mr.  Mead^hemg  of  the  Plaintiff 's  coun- 
sel, in  the  presence  of  Mr.  Kettlehy  and  Mr.  Emlyn,  being 
of  counsel  for  the  Defendants,  it  was  alleged  that  Thomas 
Burnett f  doctor  of  laws,  (to  whom  the  Plaintiff  is  executor) 
having  in  his  life-time,  about  the  year  1692,  written  in  the 
Latin  tongue,  and  published,  a  bdok  entitled  Archaologia 
Philosophical  which  book  was  printed  for  Walter  KetUby^ 
then  a  bookseller,  in  whose  name  the  said  book  was  entered 
in  the  registry  of  the  Stationers'  Company ;  and  a  certain 
writer  having  afterwards  published  a  book  called  The  Grades 
of  Reason,  and  therein  inserted  a  translation  of  part  of  the 
said  Dr.  Burnett's  Archaologia  Philosophical  without  his 
having  had  notice  thereof,  the  said  Dr.  Burnett,  in  order  to 
prevent  for  the  future  his  said  book  from  being  reprinted, 
abridged,  or  translated,  without  his  leave  or  approbation, 
insisted  that  the  said  KetUby,  his  bookseller,  should  make 
a  declaration  of  trust  to  him  of  the  said  copy,  which  the 
said  KetUby  did  accordingly,  by  writing  under  his  hand  and 
seal  dated  the  22d  of  February,  1694 ;  and  no  person  did, 
during  the  said  Dr.  Burnett's  life,  presume  to  translate  the 
said  book,  he  having,  in  several  passages  in  his  other  writings, 
expressed  himself  that  the  book  was  only  intended  for  the 
learned,  and  for  that  reason  was  wrote  in  Latin,  and  not  in 
the  vulgar  tongue ;  but  since  the  said  Dr.  Burnett's  death, 
the  Defendants  have  entered  into  a  confederacy  with  other 
booksellers  to  have  the  said  book  translated  into  English,  and 
published,  and  advertisements  have  been  inserted  in  the 
newspapers  that  die  said  book,  being  translated  by  Mr. 
RoussiUion,  the  translation  would  speedily  be  delivered  out 
to  the  subscribers ;  and,  upon  enquiry,  the  Plaintiff  finds  that 
the  said  translation  is  erroneous,  and  the  sense  and  words  of 
the  author  mistaken,  and  represented  in  an  absurd  and  ridi- 
culous manner.  That  the  said  Dr.  Burnett  was  also  author  of 
a  book,  intitled  De  statu  mortuorum  et  resurgentium,  which 
he  did  not  design  should  be  published,  but  the  Defendants  hav- 
ing got  a  surreptitious  copy  thereof,  gave  out  they  intended  to 
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procure  the  same  to  be  translated  and  published.  That  the 
Plaintiff  being  executor  to  the  said  Dr.  Burnett^  and  by  vir- 
tue of  the  statute  of  the  8th  of  Queen  Anne,  entitled,  <<  An 
^'  Act  for  the  encouragement  of  learning,"  having  a  right 
to  the  copies  of  the  said  books,  and  to  the  sole  right  of 
printing  and  publishing  the  same,  or  to  reserve  the  same 
luipublished,  did  cause  notice  to  be  given,  that  this  day  this 
Court  would  be  moved  for  an  Injunction  to  stay  the  print- 
iogi  publishing,  and  selling  the  said  Archaolqgia  Philoso- 
phica  ;  whereupon  the  said  Defendants,  in  contempt  of  this 
Court,  have,  in  a  printed  newspaper  entitled  The  Daily  Jout' 
Haly  of  which  they  or  some  of  them  are  proprietors,  inserted 
certain  advertisements  which  are  reflecting  on,  and  in  effect 
bidding  defiance  to,  this  Court ;  and  by  advertisement  in  the 
said  newspt^r  dated  the  lOth  instant,  and  this  day,  have 
reflected  on  and  publicly  exposed  Mr.  Francis .  WilkinsoHf 
for  doing  his  duty  in  this  Court,  as  being  counsel  for  the 
Plaintiffs  in  this  cause :  Wliereupon,  and  upon  hearing  of 
what  was  alleged  on  both  sides,  his  Lordship  doth  order, 
that  an  Injunction  be  awarded  against  the  Defendants  to 
restrain  them,  their  printers  or  agents  and  workmen,  from 
printing,  selling,  or  publishing  the  translation  into  Elnglish 
of  the  said  late  Dr.  Burnett's  book,  entitled  Archceologia 
Philosophical  and  likewise  to  stay  the  translating,  printing, 
publishing,  and  selling  the  said  Dr.  Burneifs  book  De  statu 
mortuorum  et  resurgentium ;  and  the  Defendant  W,  Chctxioood^ 
and  all  other  persons  concerned  in  translating  or  printing 
the  said  books,  are  forthwith  to  produce  upon  oath  before 
Mr.  HiccockSf  one  of  the  Masters,  &c.,  all  copies  or  printed 
sheets  which  they  have,  or  at  the  time  of  the  notice  of  this, 
motion  had,  in  their  custody  or  power,  of  the  said  books  or 
either  of  them.  And  his'Lord^p  doth  fUrther  order,  that 
the  ^d  Defendant  Chettoood,  and  all  other  parties  concern- 
ed as  proprietors,  or  in  printing  and  publishing  the  said 
advertisements,  in  the  said  newspapers  entitled  The  Daily 
Journal,  dated  the  10th  of  this  instant  October^  m^  this 
day,  do  upon  notice  hereof  shew  good  cause  unto  this 
Court,  the  first  day  of  the  next  term,  why  they  should  not 
stand  committed  to  the  prison  of  the  Fleet  for  their  said 
offence  and  contempt. 
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March  25. 


BIRCH  V.  HAYNES. 


Onareftii^ 

eiice  of  title, 
the  Master  hav- 
ing reported 
that  a  good 
title  could  be 
made.  Order, 
referring  it  back 
to  the  Master 
to  see  whether 
such  title  could 
have  been 
made^prior  to 
the  filing  of  the 
bill  by  the  ven- 
dor for  a  spe- 
cific perform- 
anceb 
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-^^  iai4^  signed  by  the  Plaintiff  and  Defendant,  k 
was  expressed  that  the  Plaintiff  agreed  to  sell,  and  the 
Defendant  to  purchase,  for  £  1,500 j  of  which  ;£200  to 
be  paid  at  the  end  of  two  months,  (the  Defendant  giv- 
ing his  note  for  the  amount  payable  accordingly,)  and 
interest  to  be  allowed  thereon  to  the  2d  of  November^ 
when  the  remainder  of  the  purchase  money  was  to  be 
paid.  It  was  further  agreed  that  the  purchaser  should 
be  satisfied  with  a  similar  title  to  that  which  had  beea 
accepted  by  Thomas  Eyton^  Esq.  as  to  property  situate 
within  the  boundaries  of  the  same  manor  in  which  the 
lands  now  agreed  to  be  sold  were  situate.  Interest  at 
four  and  a  half  per  cent,  to  be  allowed  to  tlie  vendor  if 
the  pa3rment  should  be  delayed  beyond  the  2d  of  No- 
vonbeTy  but,  if  made  sooner,  then  interest  to  be  allowed 
to  the  Defendant  for  the  difference. 


The  Bill,  filed  by  the  vendor  for  a  specific  perform* 
ance  of  this  agreement,  alleged,  that  the  defendant  was 
let  into  possession,  and  exercised  acts  of  ovmership  oik 
the  premises,  and  that,  on  the  20th  of  October^  tlbe 
Plaintiff  attended  at  hi»  request,  at  a  court  of  the 
manor  in  which  the  premises  were  situated,  for  the 
purpose  of  making  a  surrender,  when  the  Defisndoit 
refused  to  accept  the  same,  or  to  pay  the  remainder  of 
hb  purchase  money. 


The  Defendant,  by  his  answer,  stated  that  die  ab> 
stract  was  not  delivered  till  the  17th  of  October,  1814; 
that  his  attorney,  on  perusing  the  same,  found  that  the 
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I^aintiff  could  not  make  a  good  tide ; —  and  that,  upon 
the  ground  that  the  title  was  not  marketable!  or  such  as 
he  had  agreed  to  acc^ti  he  had  refused  to  accept  th6 
surrender. 


445 


1817. 


The  Order  of  rderenoe  referred  it  tx>  th«  Master  to 
«ee  whedier  the  Plaiitti£P  oould  make  a  good  title ;  aikl, 
if  not,  whether  he  could  make  it  similai'  title  to  that 
accepted  by  Mr.  Eyton^  pursuant  to  the  agreement. 
The  Master  reported  that  the  t^Uitltiff  eodld  make  a 
good  title. 

▲  motion  irad  tiom  fMde^  on  th^  part  of  the  PlahitifF, 
to  confirm  the  Report^  flttd  that  the  Diefeiidant  might  be 
ordered  to  pay  tlie  refdnbider  of  his  purchase  mdney 
with  interest. 


Leach  and  BoapeUj  in  support  of  the  motion. 

Sir  S.  Itomilly  and  Agar^  contra. 

Contended,  with  reference  to  the  question  of  costs, 
that  it  ought  to  be  ascertained  at  what  time  the  Plaintiff 
could  have  made  a  good  title. 

The  Lord  Chancellor,  (a) 

In  caste  of  reference  to  the  Master  upon  title,  if  tKe 
order  does  n6t  dSrect  the  Master  to  enquire  at  what 
dme  Hgtod  title  could  be  made,  yet  if,  upon  proceeding 
before  the  Master,  it  appears  that  a  good  title  can  be 
m^de,  iqpoD  evidence  which  was  not  isi  the  possessiofi  of 
the  vendor  at  the  time  of  the  rderfuee,  but  has  been 
subsequently  obtained,  it  has  iiever  been  held  that^ 
when  the  case  comes  before  the  Court  upon  further 
directions  or  on  petition,  you  may  not  have  an  enquiry 

(a)  Ex  Relatione. 
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at  what  time  a  good  title  could  first  have  been  made, 
and  at  what  time  it  first  appeared  that  a  good  title  could 
be  made. 

His  Lordship  said,  that  whether  it  would  be  proper 
for  the  Court  in  all  cases  to  make  the  enquiry  ab  anU^ 
was  another  question,  but  that  die  present  was  a  case 
which  appeared  to  call  fin:  such  enquiry. 


Order,  confirming  the  report,  and  referring  it  back 
to  die  Master  to  see  whether  the  Plaintiff*  could,  befinne 
filing  the  bill,  make  a  title  similar  to  that  accepted 
by  Thomas  Eyton,  of  the  premises  in  the  agreeniait 
mentioned,  and  when  the  Plaintiff  first  showed  to  the 
Defendant  that  he  could  make  such  title,  (a) 

(a)    Reg.  Lib.  B.  1817.  fo.  902. 


March  27« 


NEWBERY  V.  JAMES  and  Others. 


rilHE  Bill   stated  that  Dr.  Robert  James  deceased^ 
-*•    **  being  the  inventor  and  proprietor   of  certain 


(f 


pills  for  the  gout,  rheumatism,  &c.  and  of  a  crertain 


The  Court 
will  not  inter- 
fere by  Injunc- 
tion to  prevent 

the  violation  of  an  agreement,  of  which,  fi'om  the  nature  oi  the  subject, 
there  could  be  no  decree  for  a  specific  performance :  as,  for  instance, 
to  restrain  the  Defendant  firom  imparting  the  secret  of  an  invention 
which  had  been  the  subject  of  a  patent  long  since  expired. 

To  support  a  patent,  the  specification  should  be  so  clear  as  to  enable 
all  the  world  to  use  the  invention  fi^m  the  moment  of  the  expiration  of 
the  patent. 
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^  powder  for  the  cure  of. fevers,  &?c,  and  being  desirous 
**  to  extend  the  circulation  and  use  of  the  siud  medi^- 
cines,  and  thereby  to  increase  the  profits  to  arise 
therefrom,"  applied  to  Newberu  (the  PlaintifPs  late 
fiither)  to  assist  him  in  such  design,  which  Newben/ 
agreed  to  do  upon  the  terms  after-moitioned ;  and  that 
thereupon  certain  articles  of  agreement  were  made  and 
entered  into  between  them,  wha!eby  Jamesi  for  himseli^ 
his  heirs,  &c«  covenanted  with  Newbery^  his  executors, 
&C.  that  he^  James,  his  executors,  &c.  should,  during 
the  term  of  twenty-one  years,  prepare  and  make  the 
aforesaid  pills,  and  sfell  and  deliver  the  same  to  Newben/ 
at  a  certain  rate  therein  mentioned,  and  should  also 
prepare  and  make  the  aforesaid  powder,  and  sell  and 
deliver  the  same  to  Newbery  at  the  rate  therein  meuf 
tioned,  when  and  as  often  as-  he  should  have  occa^ 
sion  to  require  the  same  respectively,  to  supply  his  cus^ 
•tomers;  and  should  not  sell  or  cause  to  be  sold  any  of 
the  said  medicines,  during  the  term,  to  any  other  person 
or  persons,  (except  in  the  course  of  his  own  private 
practice,  and  then  not  in  the  same  form,  or  under  the 
same  title,  nor  at  a  lower  rate  than  Newbery  should  sell 
the  same  to  his  customera);  and,  in.  order  to  protect 
the  secret  of  preparing  all  or  any  of  the  said  medicines 
firom  being  lost,  he  thereby  further  covenanted  to 
instruct  Newbery  in  the  true  art  and  method  of  making 
and  preparing  the  same,  and  to  be  at  an  equal  expense 
vniti  Newbery  in  obtaimng  a  patent;  Neabery  on  his 
part  covenanting  during  the  term  to  take  the  medi* 
cines  from  Jame$  as  he  should  have  occasion,  and  not 
to  make  or  prepare,  or  cause  or  procure  to  be  made  or 
prepared,  by  any  other  person  or  persons,  nor  to  dis- 
cover or  make  known  to  any  person  or  persons  the 
secret,  art,  or  mystery  of  making  or  prqparin^  any  of 
the  said  medicines^  so  long  as  James  should  continue  to 
supply  him :  but  to  be  at  liberty  to  leave  an  account  iui 
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writing  sealed  up»  how  to  pr^)are  the  saxaef  t»be 
opened  by  his  itipresentatives  after  his  deaths  in  osder 
to  instruct  thero  therein. 


By  Indaiture  dated  the  Idth  Novewtber  1747,  betwi 
James  and  Jfewbery^  reciting  the  artioles  of  agreementr 
and  letters  patent  of  the  same  date,  granted  to  James  br 
the  exercise  of  his  invention  during  the  term  of  fburteeor 
years,  and  that  Newbery  and  Jame$  had  contributed  ift 
equal  shares  to  the  expense  of  procuring  the  saoie»  it 
*  was  witnessed  that  JanteSf  for  the  considerationis  thei«i«. 
mentioned,  assigned  to  Newbety^  bis  executors,  &c.  one 
moiety  of  the  invention  during  the  term  of  fourteen  years 
mentioiled  in  the  patent;  it  being  coTaumted  on  the 
part  o£  Newbery  that  nothing  in  the  deed  should  be 
construed  so  as  to  alter  or  change  the  aiticks  of.agree* 
ment,  and  that  neither  party  should  assign  his  respective 
interest  in  the  patent  without  first  ofeing  the  saaie  l» 
the  other. 


By  Deed  poll  datsd  the  5th  of  May  1755,  the  ierm 
of  twenty-one  years  mentioned  in  the  agreement^  was 
extended  to  an  indefinite  pmod,  the  agreement  b^ng 
expressed  to  be  continued  so  long  as  either  of  the  par* 
ties,  t^eir  executors,  &c.  or  any  or  either  of  them,  shoaU 
desire. 


Netdferyj  by  his  will,  dated  the  d4th  of  Qttober  1 767,. 
bequeathed  to  the  Plaintiff  all  his  share  and  interest 
in  tlie  preparing  and  vending  the  various  medieiiMi 
therein  mentioned,  and  among  others,  of  ihit  {nUa 
and  powders  aboTe  mentioned.  The  bill  then  stated  a 
SHoilar  agreement  between  James  and  the  Haintii^ 
respecting  an  inyention  of  Jamesy  of  certu'n  piUs  eallcd 
*^  Analeptic  Pills,"  but  for  which  no  patent  had 
obtained. 
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James  died  in  the  year  1776»  having  first  made  his 
wiU|  and  thereby  a{^hited  the  Plaintiff  and  another 
escecutorsy  to  whom  he  gave  and  bequeathed  aU  the 
powders  and  pills  then  in  his  possession,  or  which 
should  thereafter  be  made  by  his  son  Bobert  Harcouri 
Jamesj  as  therein  mentioned,  upon  the  trusts  therein 
mentioned,  and  subject  thereto  to  permit  the  said  22.  H^ 
James  to  receive  to  his  own  absolute  use  and  benefit  the 
residue  of  the  profits  arising  firom  the  sale  thereof. 

Bobert  Hareeurt  James  continued  to  make  and  pre- 
pare the  several  medicines,  and  to  deal  with  the  Plaintiff 
upon  the  footing  of  the  agreement  during  his  life ;  and 
died  in  1801,  having  by  his  will  given  to  his  executors 
therein  named,  the  sole  use  and  management  of  the 
concern,  until  his  son,  the  Defendant  Bobert  George 
Gordon  James^  should  attain  twentyHbur, .  upon  the 
trusts  therein  mentioned ;  and,  upon  his  ttttaining  twenty- 
four,  then  he  gave  to  the  said  22.  G.  G.  James  the 
right  to  the  sale  of  the  said  medicines,  and  all  profits 
arising  therefi'om,  and  directed  George  James  (one 
of  his  executors,  to  whom  he  had  entrusted  the  secret 
of  preparing  the  medicines,)  thereupon  to  deliver  the 
same  to  him. 


1817. 


The  Bill,  (to  which  the  executors,  and  the  said  22.  G. 
G.  Jamesy  and  other  parties  interested  in  the  will  of 
22.  2/.  Jamesj  were  made  parties),  charging  that  the 
Defendants  or  some  of  them,  had  refused  to  supply  the 
Plaintiff  as  usual,  according  to  the  terms  of  tlie  agree- 
ment, and  that  they  threatened  to  communicate  the 
secret  of  preparing  the  medicines,  insisted  on  the  inde- 
finite continuance  of  the  agreement  so  long  as  either 
party  should  desire,  and  prayed  a  specific  performance, 
and  an  injunction  to  restrain  the  Defendants  firom  dis- 
closing or  imparting  the  secret  of  making  and  preparing 
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James. 
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the  medicines,  other  than  and  excepts' to  such  penons, 
and  in  such  manner,  as  in  the  said  several  deeds  and 
wills  described ;  and  also  from  sdling  or  vending  all  or 
any  of  the  said  fever  powders,  pills,  or  medicines,  to  any 
persons,  for  sale  or  otherwise,  other  than  and  except  to 
the  Plaintifi^  or  with  his  consent  or  approbation. 

Upon  the  filing  of  the  bill,  an  application  was  made 
for  an  injunction  only  as  to  the  sale  of  the  medicines, 
which  was  granted,  expressly  without  prejudice  to  any 
question  that  might  be  made  as>  to  the  possibility  of  sus- 
taining such  an  injunction. 

The  D^ndants,  by  their  answer,  insisted  on  various- 
acts  of  the  Plaintiff  as  evidence  of  an  abandonment  or 
waiver,  on  his  part,  of  the  agreement,  in  consequence 
of  which  they  omtended  that  the  Defendants  were  not 
to  be  considered  as  bound  by  the  terms  thereof,  nor* 
obliged  to  employ  the  Plaintiff  to  vend  the  said  medi- 
cines. 

A  motion  was  now  made>  on  the  part  of  the  De* 
fendaiits,  to  dissolve  the  injunction. 

Bell  and  Courtenay,  in  support  of  the  motion. 

« 

Sir  S*  Romillyy  Leach^  and  Trauoerj  contra. 

The  Lord  Chancellor  said,  the  difficulty  in  such  a 
case  was,  how  to  decree  the  specific  performance  of  the 
agreement.  Either  it  was  a  secret,  or  it  was  none.  If 
a  secret,  what  means  did  the  Court  possess  of  interfer- 
ingsoas  to  enforce  its  own  orders? — if  none,  there  was 
no  ground  for  interfering.  The  Injunction  being  al- 
ready granted  ex  parte,  afforded  no  reason  for  its  con- 
dnuance,  even  though  the  answer  had  not  materially 
varied  the  case  made  by  the  bill ;  it  being  granted 
without  prejudice  to  any  question  that  might  be  made 
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ill  the  cause.  In  this  case^  the  medimnes  in  question 
were  the  subject  of  a  patent  which  had  expired ;  and 
the  agreement  which  the  bill  sought  to  enforce  wa» 
an  agreement,  by  whichf  independently  of  the  patent, 
the  proprietors  had  entered  into  covenants  not  to 
sell  that  which  was  the  subject  o£  the  patent,  ez.« 
cept  to  each  other.  But,  in  order  to  support  a  patent, 
the  specification  should  be  so  clear,  as  to  enable  all  the 
world  to  use  the  invention  as  soon  as  the  term  for 
which  it  has  been  granted  is  at  an  end.  Then,  with 
regard  to  the  Analeptic  pills,  for  which  no  patent  had 
been  procured,  if  the  art  and  method  of  preparing  them 
were  a  secret,  what  signified  an  injunction,  the  Court 
possessing  no  means  of  determining  on  any  occasion 
whether  it  had  or  had  not  been  violated  ?  This  Court 
could  do  nothing  but  put  the  parties  in  a  way  to  try 
their  legal  rights  by  an  action.  That  was  the  utmost 
extent  to  which  it  would  go,  and  he  would  not  even 
order  the  Injunction  to  be  continued  in  the  meantime 
till  an  action  should  be  tried.  The  only  way  by  which 
a  specific  performance  could  be  a£fected,  would  be  by  a 
perpetual  injunction ;  but  this  would  be  of  no  avail,  un- 
less a  disclosure  were  made  to  enable  the  Court  to 
ascertain  whether  it  was  or  was  not  infiringed ;  for,  if  a 
party  comes  here  to  complain  of  a  breach  of  injunc« 
tion,  it  is  incumbent  on  him  first  to  shew  that  the  in- 
junction has  been  violated. 

His  Lordship  concluded  by  saying,  that  he  thought  he 
ought  not  to  continue  the  injunction ;  and  that,  if  he  did 
not  mention  the  case  again,  his  opinion  must  be  consi- 
dered to  be  that  the  injunction  must  be  dissolved,  —  the 
Defendants  to  keep  an  account  of  what  they  sell,  —  and 
the  Court  to  give  the  parties  the  means  of  trying  dieir 
rights  in  an  action,  by  removing  out  of  their  way  the 
difficulty  arising  fit>m  the  circumstance  of  the  Plaintiff 
being  one  of  Dr.  Jame^s  executors. 
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Ex  TparU  PINCKE. 


Solicitor  under 
a  commisuon  of 
lunaey  not  to 
be  appointed 
receiver  of  the 
estate  of  the 
lunatic. 


npHIS  was  a  petition,  that  the  petitioner  (the  ccnn- 
'''  mittee  of  the  person  of  a  lunatic)  mi^t  be  at  liberty 
to  propose  before  the  Master  the  solicitor  to  the  com- 
mission as  recdver  of  the  lunatic's  estate,  stating  that 
nobody  else  was  willing  to  accept  the  office  of  receiyer. 

Back  in  support  of  the  petition* 

The  LoBD  Chancellor. 

How  can  I  make  this  order?  In  cases  of  this  natni^ 
the  Court  is  extremely  jealous  of  appointing  any  person 
to  be  a  receiver,  whose  du^  it  is  to  call  the  receiver  U> 
an  account  I  remember  a  case  (a),  in  which  the  Court 
refused  to  appoint  a  Master  in  Chancery  to  tiie  office  of 
Committee  of  a  lunatic's  estate,  upcm  the  ground  that  he 
would  have  to  pass  his  accounts  before  some  one  of  the 
odier  Masters;  and  that,  if  once  allowed,  might  lead  to 
such  results  as  would  be  subversive  of  the  due  adminis- 
tration of  justice.  The  same  reason  applies  to*  the  ap- 
pointment of  a  person,  who  acts  as  solicitor  imder  die 
commission,  to  be  receiver  of  tiie  estate. 

Petition  refused. 

(a)  Exp.  FtetAeff  6  Vet.  427. 
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^x;)ar/^SKINNEEandC)thei».  JprillSf 

In  ilu  Matter  of  THE  U^WFORD  CHARITY. 

npHE  petition  stated  the  will  of  John  Leach^  as  fi>I-       Petition,  un- 

'''    lows :  ^  I  giTe  and  faequeath  aiy  ftrm  and  lands,  der  Stat.  52 

^  in  the  parish  of  Laufordf  now  in  die  occupidoo  ^*  ^*  ^'  ^^^* 

^  of  JV.  Sherman^  to  the  said  parish  for  ever.    I  mean  fk     •    ^      of 

*<  the  rents  and  profits  thereof  to  be  always  laid  out  ^^  Attomey- 

^*  tar  clothing  ten  poor  people  of  the  parish  yearly,  general,  or  of 

^  that  take  no  collection^  and  &ir  teaching  ten  poor  the  Solicitor- 

"  children  to  read  and  write;  tlie  money  to  be  kid  general,  in  case 

^  out  for  the  purposes  aforesaid  by  tlie  t^vrdiwardens   \^?  ^     V^ 

being  no  At- 

^  and  overseers  of  the  pariah  for  the  time  bemg,  and  tomey-general 

^  by  three  of  the  chief  inhabitants  thereol^    S^^twom  at  the  time. 

<<  to  hold  the  iurmf  &c.  at  the  same  rent  he  now  holds  Such  signs* 

^  the  same,  during  hia  life,  keq>ing  the  preipiaea  in  ^^^  &<>(  ^o  he 

«  tenantiMe  repair,  and  doii«  by  the  tenants  aa  he  affixed  without 

4«  ought  to  do."  ?^  T" «  ^^- 

^  beration,  as  m 

the  case  of  an 
The  testator  died  in  17S3;  md  the  petition  wwt    information  re- 

on  to  states  that  the  Icjgal  estate  in  the  premises  (which    gularly  filed 

were  cqiyhold  of  inheritamee}   not  having  passed  by       The  statute 

the  will,  a  trustee  was  appointed  by  the  then  church*    ^®*  meant  to 

extend  only  to 

cases  of  plain  breach  of  trust  committed  by  persons  in  their  charac- 

ttr  of  trustees,  not  to  the  case  of  benefits  derived  from  such  breaches 

of  trust  by  third  persoBs. 

An  informatian  haring  been  Sled*  en  petitinn  presented  with  the 
8as»e  objeets,  it  is  not  for  the  Court  to  scyparate  these  objects,  and  to 
give  relief  upon  the  petition  as  to  such  as  are  regularly  within  its 
limits,  leaving  the  rest  to  be  disposed  of  on  the  information. 

Tenant  of  a  charity  estate,  provided  he  has  acted  fairly,  not  to  be 
turned  out  of  possession,  or  to  have  his  tease  set  aside,  merely  oa  the 
ground  of  inadequacy  of  rent  to  the  value  of  the  estate* 
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1817.  wardens  and  overseers^  and  three  principal  inhahitantgy 

^  '  ^  whom  they  procured  to  be  admitted  as  tenant  therec^ 
Skinnbr.  by  the  lord  of  the  manor;  that,  upon  his  death  in 
/ureLAwroRD    1745,  another  trustee  was  af^inted,  and  in  like  man- 

ner  admitted,  and  upon  the  death  of  the  hst-mentioned 
trustee,  (me  Jarmain  was  in  like  manner  admittad^  in 
the  year  1777. 

I 

The  petition  thca  stated,  that  the  pranises  were  mndi 
more  than  suflSdent  in  value  to  answer  the  piurpo6es.of 
the  charity;  but  the  same  had  nevertheless  been  long 
n^lected:  that,  in  1777,  whenjimmuzmwas  admitted  and 
began  to  act  as  trustee,  thqr  were  let  at  a  very  low  rent, 
not  more  than  they  had  been  let  for  at  the  time  of  the 
.testator's  death,  and  the  same  had  been  still  further  re* 
duced  upon  a  subsequent  letting.  That^  in  1810^  the 
petitioners  (the  then  churchwarden  and  overseer^  and  die 
rector  of  the  parish,  acting  as  <me  of  the  prind|ial  inh*^ 
bitants)  procured  hhn  to  give  notice  to  the  then  tenaal 
to  quity  inliending  to  have  taken  measures  for  piopalf 
letting  the  premises ;  but  he^  without  consulting  thern^ 
and  without  any  authority,  thereupcm  made  a  (xmtiaiet 
with  Eagle  to  grant  him  a  lease  for  fourteen  years,  at  a 
rent  exceeding  the  former  r^t,  but  still  much  beknrthe 
actual  value  of  the  premises;  and  fSJMX Eagle  was  fel 
into  possesion  accordingly  under  that  agreement,  and 
had  since  committed  various  acts  of  gross  mismanage- 
ment, with  the  connivance  or  concurrence  of  Jcamuan 
and  with  Carrington  and  Vincent^  two  of  the  church- 
wardens, particularly  by  making  exchanges  of  difierent 
parts  of  the  charity  estate,  confounding  the  boundariea^ 
&c  On  these  grounds  the  petitioners  had,  in  1811, 
caused  an  information  to  be  filed,  praying  the  like  rdicf 
with  that  prayed  by  the  present  petition,  to  which  the 
Defendants  had  appeared  and  put  in  answers,  and  thor 
answers  had  been  excepted  to;  but,  before  any  further 
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Bnswers  had  been  .put  in,  Jarmain  died ;  after  whidi  the 
other  Defendants,  {Eagles  Carrington^  and  Vincent^)  put 
ill  further  answers,  whidi  were  also  insufiicient.  It  was, 
therefore,  suggested  diat,  bn  aicoount  of  the  delay  which 
must  necessarily  take  place  before  the  ii^nnatioti  coold 
be  revived  against  the  represeotatiTes  of  Jiarfiiaiii,  and 
the  cause  brought  to  an  hearing,  it  would  be  greatly  to 
the  advantage  of  the  charity  if  the  several  objects  of  the 
infonnation  could  be  carried  into  effiwt  by  tbi»  petition, 
pni}ring  that  the  petitioners  might  accmdingly  be  at 
liberty  to  discontinue  proceedings  under  the  informationy 
and  that  the  same  might  be  stiud  by  order  of  the  Coiirt ; 
that  the  agreement  between  J'ormam  and  J!ag'/r  might 
be  declared  to  be  a  fraiid  upon  die  charity,  and  to  be 
setiaaide  and  cancellfed;  and  that  directions  might  be 
giving  for  reletdng-  the  estate  at  the  moat  iiiq>roved  rent, 
and' possessiim  ddivered  acoordin^y.  It  also  prayed 
an  account  of  recdpts  and  payments  by  Jarmain^  and 

• 

that  Eagle  (the  tenant)  and  JarmabfB  executrix  might 
be  charged  with -the  foil  rent,  to  be  ascertained  by^ 
reletting,  or  aa.the  Court  should  direct,  from  the  date>ef 
the  agreement;  a  reference  to  impure  into  the  extent 
of  the  injury  sustained  by  the  acts  of  mismanagement 
imputed  to  Ea^^  and  that  he  might  make  comp^s^ 
Q^ion;  an  ^appointment  of  new  trustees  to  act under^tbe 
direction  of  the  diurchwarden  and  overseers  for  the 
time  bein|;;  and  a  scheme  for  the  ^dmiiiistration  of -the 
i^ds,  if  more'  than  sufficient  for  the  purposes  dedared 
by  the  testator. 


1017*. 

SXINKEK. 

in  re  LAWvoai 


The  certificate^  approving  of  llie  petition  as  fit  to  be 
presented,  was  signed  by  the  SolieU&r^General  cmly. 

Hart  and  WUbraham^  tat  the  petitfon. 


Leach  and  fFearffon  Jamuwsfu  exocutrix. 
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1S17.  Belli  for  Eagle^  the  tenant. 


GmMMzru 


For  these  parties  Tariom  titjections  were  taken,  both 
itm  Idk#toR»    as  10  the  jurisdictkai  of  ihe  Court  apon  peciddn  under 

the  Aa  of  Pteiiament  {d\  ^bb  to  Urn  imnifficiciM^  of 
the  sigbatnre  of  dieSoIiettor-Oeneraly^^-and  «pon  dw 
merits* 

.  7^  LoBD  CHAVcncLLOR  pttnioiiiiced  ho  order,  bat 
BMde  some  obserratums  on  the  fiame  and  ob^eta  tit  the 
petitkai)  to  the  efiect  following  I 

:  It  afipetfs  to  me  that  sudi  a  pMitkm  as  the  |ilmirt, 
supposing  it  to  be  properly  within  the  scopil  of  the  Act 
of  Parliament,  can  derire  no  sanction  from  llie  sig»ttiM 
of  tht  SolicitopOenerBl,  he  bekqj  eoHiptunt  to  aat  a^ 
and  in  the  |daot  of,  the  Attoniey«<3encnd,  onfy  wboH  tiwM 
is  BO  sudi^ffioto  as  an  AttdmejF-OeneraL  Tbo  inten* 
tion  of  the  l^ifilature  in  framing  the  act^  wtia  to  goavi 
oharitable  trusts  fi^ra  abuse^  iond,  for  duit  parpo9^  ta 
prevent  sock  proceedings  from  bnUg  insdtntod  as  aie 
loo  frsquently  institiitod forno other  reason  than  beoanse 
it  is  known  that  the  costs  wiH  bs  payable  out  of  liie  cha- 
rity funds.  It  was  with  this  Tiew  that  the  legfslainre 
provided  for  the  s^^natore  of  tbe  Attimi^-OeAeral,  of^ 
in  casd  of  there  being  no  Attoniey,  of  the  Skdidtor^ 
General;  and  I  desire  to  have  it  undeiatood,  diat  no 
petition  under  the  act  ought  to  receive  that  tignatura^ 
except  upon  the  same  deliberation  that  it  would  be 
thought  fit  to  affi)rd  to  the  case  if  it  were  presented  in 
the  ihape  of  M  informitioB.  With  respset  to  A«  pe- 
tition beings  or  liot  beii^  within  tlM;SODpo  ol  tk%  aeiy 
I  had  some  time  ago  a  conversation  on  this  subject  with 
die  Master  of  the  JMb  and  dit  FiiO'^Sbiaf  efior,  dM  re- 

(a)  52 Geo. S.  c.iQl. 
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suit  of  which  was,  that  we  all  considered  the  act  as  meant 
to  extend  only  to  cases  of  plain  breach  of  trust.  The 
objects  of  the  present  petition  are  much  more  extensive. 
It  proceeds  upon  the  general  principle  that  the  Court 
will  not  allow  any  other  parly  to  take  advantage  of  a 
breach  of  trust  committed.  But,  to  constitute  a  breach 
of  trust,  there  must  be  some  person  who  is  regularly 
invested  with  the  character  of  a  trustee;  and,  in  this 
case,  both  the  trustee  and  the  tenant  should  be  brought 
before  the  Court,  to  enable  it  to  give  a  complete  remedy. 
I  have  no  jurisdiction  under  die  act  to  do  much  of  what 
is  prayed  by  this  petition  :  and  there  is  a  great  difficulty 
in  separating  what  are,  from  what  are  not,  proper  objects 
for  a  petiuon  under  the  act,  arising  from  the  circum- 
stance  that  there  is  an  infiurmation  already  on  the  file 
for  the  same  objects,  which  information  I  can  neither 
dbmiss  i^or  in  any  manner  get  rid  of.  I  cannot  give 
the  relief  sought,  partly  upon  information,  and  partly 
upon  petition* 


181 


f  I 


Ex^parte 

Skinner. 

Jh  re  Lawvord 

Charity.' 


As  to  the  merits,  I  shall  say  no  more  at  present,  than 
that  I  desire  it  may  not  be  considered  to  be  my  opinion 
that  a  tenant,  who  has  got  a  lease  of  a  chari^  estate  at 
too  low  a  rent  with  reference  to  the  actual  value,  is  there- 
fore to  be  turned  out,  if  it  appears  that  he  has  himsetf 
acted  fairly  and  honestly.  The  only  ground  for  so 
dealing  with  him  would  be  some  evidence  or  presump- 
tion of  collusion  or  corruption  of  motive.  I^  for  in- 
stance, the  tenant  happens  to  be  a  relation  of  the  trustee, 
that  is  a  circumstance  to  create  suspicion.  It  ought  to 
be  remembered^  however,  that  the  case  of  a  Charity 
Estate  is  one  in  wludb,  of  all  others,  the  security  of  the 
rent  is  the  first  object  to  be  r^arded ;  and  therefore,  in 
such  cades*  the  inadequacy  of  the  rent  reserved  is  less 
a  badge  of  frmud  than  it  would  be  in  almost  any  other 
instance. 
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AprU  IS. 


RICKCORD  a  NEDRIFF  and  SAVAGE. 


Substitution 
of  fervice  of 
subpoena  to  14;^- 
pear  and  answer 
refused,  where 
one  Defendant 
resided  out  of 
thejurisdictiony 
and  the  other 
admitted  b  J  his 
answer,  that  he 
had  received  a 
power  of  attor- 
ney from  him 
to  receive  the 
arrears  (then 
due)  of  an  an- 
nuity, which  it 
was  the  object 
of  the  bill  to  set 
•side* 


npHE  Bill  prayed,  that  the  assignment  of  an  annuity 
'''  by  the  Haintiff  to  the  Defeidant  Savage  might  be 
declared  fraudulent  and  void,  and  that  the  Defendant 
Niedriff'  (to  whom  Savage  had  delivered  the  deed  of 
assignment,  together  with  the  original  grant  of  the 
annuity,  previously  to  his  absconding  from  the  country, 
and  to  whom  he  had  also  executed  a  power  of  attorney 
to  enable  him  {Nedriff)  to  receive  the  arrears  then  due), 
might  be  decreed  to  deliver  up  the  same,  and  might  be 
restrained  by  injunction  from  receiving  the  arrears  under 
the  powen  Nedrfffi  by  his  answer,  admitted  the  fiicts  of 
Savage  having  absconded,  and  being  out  of  the  juris- 
diction, and  of  his  having  previously  delivered  the 
deeds  and  executed  the  power  of  attorney  as  stated  in 
the  bill. 

CuUerif  for  the  Plainti£P,  now  moved,  on  the  admis- 
sions in  Nedriff^s  answer,  that  service  of  the  subpoena 
on  Nedrfff^might  be  deemed  good  service  on  the  other 
Defendant;  and  cited  Caster  v.  Debrune  (a),  and  Hyde 
V.  Foster,  (b) 

The  Lord  Chancillor  refused  the  application,  say- 
in{^  that  the  proper  course  for  obtaining  the  relief  sought 
by  the  bill,  would  be  by  motion  against  the  Defendant^ 


(a)  Dick.  S9. 

(h)  Ibid.  102.  See  Smith 
V.  The  Hibernian  Mine  Com- 
pany ^  1  Scho.  and  Lef.  238., 


where  the  authority  of  these 
cases  is  expresdy  denied  by 
Lord  Redesdalc. 
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Nedriffi^  tipoti  affidavit  of  the  &cts  alleged  as  const!* 
tuting  the  ground  for  this  application  (a). 


(a)  Upon  referring  to  the 
Register's  book»  the  case  of 
Hyde  V.  Foster  and  MyerSy 
appears  to  have  been  pre- 
cisely similar  to  the  present. 
It  was  there  alleged  that  the 
Defendant  Foster  was  resi- 
dent at  the  time  of  the  bill 
filed,  and  continued  to  reside, 
out  of  the  jurisdiction ;  and 
the  other  Defendant  MyerSy 
by  his  answer,  set  forth  that 
he  was  factor  or  agent  for 
Foster ;  and  that,  by  virtue 
of  some  power  or  authority 
from  Foster y  he  had  been  for 
some  time,  and  then  was,  in 
the  possession  or  receipt  of 


the  rents  and  profits  of  cham- 
bers in  Barnard's  Inuy  for 
the  use  of  Foster^  which 
chambers  were  a  part  of  the 
premises  in  question  in  the 
cause.  The  motion  was,  that 
service  of  subpoena  to  appear, 
kc.  on  the  Defendant  MyerSf 
as  agent  or  factor  for  Foster^ 
might  be  deemed  good  ser« 
vice  on  Foster.  And,  on 
hearing  what  was  alleged  by 
the  couDsel^or  the  Defendant 
and  the  answer  of  Myers^ 
and  what  had  been  alleged 
by  counsel  on  both  sides,  it 
was  ordered  accordingly.—. 
Reg.  Lib.  1744.  A.ib.  491.  b. 


1817* 

RlCKCOliD 

NsDRiFF  and 
Savage. 


WHITE  V.  WARNER^ 

npHlS  was  a  motion  for  an  injunction  to  restrain  the 
"^  Defendant  from  suing  at  law  upon  the  breach  of  a 
covenant  to  keep  premises  injured  from  fire.  It  was  re- 
presented as  a  case  of  great  hardship,  the  Plaintiff 
having  laid  out  ggSyOOO  in  repairs  on  the  premises. 

Leachf  in  support  of  the  motion. 


AprU  22. 

No  relief  by 
injunction 
against  a  for- 
feiture for 
breach  of  cove* 
nant  to  keep  in- 
sured. 


Sir  jS.  BxmiUy  and  Hartj  contiril,  said  that  the  case  of 
rent  was  the  only  one  in  which  a  court  of  equity  will 
Vol.  11.  Hh 
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Whitb 

V. 

Warnxa. 


interfere  by  injunction  to  restrain  proceedings  at  law 
upon  a  breach  of  covenant. 

Hegnolds  v.  Pitt^  which  was  decided  by  His  Ixird- 
ship  (a),  and  Bolfe  v.  Harris^  before  the  Vice^Chafh- 
cellar  (i),  were  mentioned  as  authorities  against  the  in- 
terference of  the  Court  in  cases  of  breach  of  covenant  to 
keep  insured.    '  \ 

On  tlie  other  hand,  the  circumstances  of  the  present 
t!ase  were  gone  into  and  relied  upon  as  forming  a  £^>eciai 
ground  for  such  interference ;  and  the  cases  of  Sanders 
V.  Pope  (c),  and  others,  rderred  tOy  as  furnishing  the. 
mode  of  effecting  the  object  upon  the  prindple  of  com* 
pensadon. 

The  Lord  Chancellor  refused  the  injunction.  -  Hd 
said  that  he  had  looked  carefully  into  the  cases,  and 
thought  they  did  not  bear  out  the  proposition,  which 
was  meant  to  be  inferred  from  them,  that  the  Court 
will,  in  cases  of  forfeiture  for  breach  of  covenant,  give 
relief  upon  the  principle  of  compensation.  That  the 
omission  to  insure  was  stronger  against  the  tenant  tban 
the  omission  to  repair ;  because,  in  the  latter  case,  the 
landlord  may,  by  exercising  due  vigilance,  see  to  the 
observance  of  the  covenant ;  but,  in  the  former,  where 
the  lessee  has  undertaken  to  keep  insured,  the  landlord 
must  rely  upon  him  for  the  fulfilment  of  his  obligation. 


Injunction  refused.  ((/) 

(fl)  2  Price,  206.  note. 

\h)  2  Ibid.  212.  note. 

(c)  12  Ves.  282. 

(flQ  See  Bracebridge  v. 
Buckley^  2  Price,  Exch.  Rep. 
200.,  where  the  Court  refused 
to    give  .relief  against    the 


landlord's  right  of  re-entry, 
for  a  forfeiture  by  breach  of 
covenant  to  lay  out  a  sum  of 
money  in  repairs  within  a 
given  time,  Wood^  B.  dissen- 
tienie. 
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Rolls. 
WOOD  V.  STRICKLAND.  AvrU2&. 

May  5« 
TIILL  by  a  Rector  for  an  account  of  tithes*     Plea  of       Answer  to  a 
-*-*  the  Statute  (a),  supported  by.  averments,  that  in  Bill  by  a  Rector 
August,  1807,  the  benefice  being  vacant  by  the  death  of  ^^^  .^  account 
the  incumbent  in  July  preceding,  «  it  was  sunoniacally,  ^    ^  ghnoniacd 
<<  corruptly,  and  against  thefotmof  the,statute,^  agreed  contract,  sup- 
between   the    Plaintiff  and  the    then    patrons    of  the  ported  by  evl« 
living,  that  the  said  patixms  should  present  the  Plain-  dence  of  the 
tiff,   in  consideration    that    the    Plaintiff   should,    so  contents  of  a 

long  as   he   remamed   incumbent,    accept   fh)m  them    [^«er  aUeged  to 
J  ^,    .  .      ,  .     /.        i_     ..         have  been  writ- 

and  their   respective  lessees   or  tenants  for   the   time    t^    u    tu      u 

being,  the  several  yeariy  sums  thereinafter  mentioned,  ness  (one  of  the 

for  and  in  lieu,  and  in  fiill  satisfaction  and  discharge,  of  patrons  of  the 

all  tithes  arising  out  of  the  several   lands  within  the  living)  to  the 

parish,  of  which  they  were  respectively  owners ;    that  Plaintiff,  pre- 

the  Plaintiff  did,    in   consideration  of  his  beinff  pre-    ^'?^^    *®  ad- 

•  mission  to  the 

sented  to  the  living,  and  to  the  end  that  the  patrons    liyin^  contain- 

ing  the  terms 
of  the  agreement,  which  were  afterwards  accepted,  and  the  letter, 
•  containing  such  acceptance,  had  been  subsequently  returned  to  the 
Plaintiff,  and  destroyed  by  him* 

On  an  objection  to  the  admissibility  of  evidence  of  the  letter  con- 
taining the  proposal,  on  the  ground  of  want  of  notice  to  the  Plaintiff 
to  produce  the  original,  held  that  the  evidence  was  admissible,  the 
depositions  being  sufficient  notice. 

At  law,  such  evidence  would  not  be  admissible  without  notice,  be- 
cause, it  not  being  known  till  the  time  of  the  trial  what  evidence  will 
be  offered  on  either  side,  non  constat^  otherwise,  that  the  original  might 
not  be  nrpduced.  But  even  at  law  notice  is  not  necessary,  where,  from 
the  nature  of  the  proceeding,  the  party  must  know  that  the  contents 
of  a  written  instrument  in  his  possession  wiU  come  into  question. 


(a)  31  Eliz.  c.  6.  s.  5. 
Hh  2 
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Wood 

Strickland. 


should  present  him,  agree  to  accept  the  said  yearly  sums 
in  discharge  of  tithes ;  **  that  he  did,  by  the  said  agree- 
"  ments,  and  by  each  of  them,  corruptly  procure  and 
*^  seek  the  said  church  and  benefice;  that  afterwards, 
^^  while  the  church  was  so  vacant,  tiie  said  patrons 
thereof  did,  in  pursuance  and  consideration  of  the  said 
simoniacal  and  corrupt  agreement,  present  the  Plain- 
to  the  ^d  living;  and  tlie  PlaintifF  was,  upon 
such  presentation,  admitted  and  instituted,  and  ac* 
cordingly  afterwards  inducted  into  the  same;  that 
the  Plaintiff  Uicreby  corruptly  took  and  accepted  such 
**  lienefice;"  by  reason  whereof  and  by  force  x)f  the 
statute,  &c.  the  Defendants  insisted,  that  the  Plaintiff 
was  a  disabled  person  in  law  to  have  and  enjoy  the 
same. 


cc 


it 


it 


n 


a 


cc 


This  plea,  coming  on  to  be  argued  (a),  was  ordered 
to  stand  for  an  answer,  with  liberty  to  except ;  and  after- 
wards, by  a  further  answer,  the  Defendants  said,  they 
hod  heard  that,  before  the  Plaintiff  was  presented  to  the 
rectory,  he  agreed  with  the  patrons^  provided  he  were 
presented,  not  to  increase  tlie  amount  of  the  composi* 
tions  payable  in  lieu  of  tithes  to  the  then  rector  by  the 
several  occupiers  of  land  within  the  pai*ish,  and  that  he 
would  accept  the  same  in  lieu  and  full  satisfaction  there- 
of, during  the  whole  time  he  should  remain  incumbent; 
and  (in  pailicular)  that,  before  he  was  presented,  and 
as  an  inducement  to  or  consideration  for  his  being 
presented  to  the  said  living,  and  while  the  same  was 
vacant,  the  Plaintiff  agreed  with  the  patrons,  and  parti- 
cularly with  William  Wood  Watson  (one  of  them),  that 
he  would  not  raise  or  increase  the  compositions  that  had 
been  paid  by  them  to  the  then  late  rector,  and  would 
accept  and  take  such  compositions  during  the  whole 

(a)  Before   the    Vice-Chancellor,    July  28.    1813.      See 
2  Ves.  and  B.  150. 
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time  he  should  remain  incumbent ;  and  that,  in  consi- 
deration and  consequence  of  such  simoniacal  and  cor- 
rupt agreement,  he  was  presented  to  the  living;  such 
compositions  being  (as  the  Defendants  believed)  very 
much  below  the  value  of  the  tithes  in  kind  covered  by- 
them  respectively. 


181T.  ' 
Wood 

V. 
SxiUCKLAMDk 


IVilliam  Wood  Watson^  being  examined  on  the  part  of 
ttie  Defendants,  deposed  that,  soon  after  the  death  of 
the  last  incumbent,  the  wife  of  the  Plaintiff,  by  letter, 
solicited  the  deponent  to  appoint  the  Plaintiff  to  the 
living ;  to  which  letter  the  deponent  replied,  that  he 
(the  deponent)  was  only  one  of  four  patrons  of  the 
living,  and  communicated  by  letter,  written  either  to 
Mi*s.  Wood  QT  to  the  Plaintiff  (but  which  of  them  he 
did  not  then  recollect),  the  terms  on  which  he  (the  depo^ 
nent)  would  apply  to  the  other  patrons  for  their  concur- 
rence in  admitting  the  Plaintiff,  which  (in  effect)  were, 
that  the  Plaintiff  should  be  contented  with  the  other 
tithes  of  the  living.  The  deponent  further  said,  that 
the  Plaintiff  answered  this  communication  by  letter, 
which  letter  was  to  the  effect  "  that  he  should  be  glad 
"  to  comply  with  the  deponent's  wishes  in  all  ro^pects." 
That  he  (the  deponent)  made  the  other  patrons  ac- 
quainted with  the  terms  which  he  had  submitted  to  the 
Plaintif]^  and  with  the  Plaintiff  *s. reply ;  that  he  h^  not 
to  his  knowledge  or  belief^  in  his  custody  or  powerj  any 
copy  of  the  letter  so  sent  by  him  to  the  Plaintiff  or  Mrs. 
Woodj  containing  the  terms  of  the  Plaintiff's  admission- 
to  the  living ;  and  that  the  letter  sent  by  the  Plaintiff^  in 
answer  thereto,  was  (at  the  instance  of  the  Plaintiff^ 
delivered  by  the  deponent  to  the  Plaintiff  shortly  before 
the  time  of  the  Plaintiff's  being  presented  (but  for  what 
purpose  in  particular  the  deponent  did  not  then  know), 
when  the  Plaintiff  immediately  threw  the  same  into  the. 
fire,  and  thereby  destroyed  it. 
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At  the  hearing,  an  objection  was  taken  on  die  part  of 
the  Plaintiff  to  the  admissibility  of  this  evidence,  (at  least 
in  respect  to  the  letter  stated  to  have  been  written  by  the 
deponent  to  the  Plaintiff,)  on  the  ground  that  there  was 
no  proof  of  that  letter  having  been  lost  or  destroyed,  nor 
of  notice  f^ven  to  the  plaintiff  to  produce  the  same,  and 
of  his  having  refused  to  do  so. 

To  this  it  was  answered,  that  there  is  no  mode  of 
proving  notice  at  the  hearing;  that  the  Defendant  had 
no  means  of  knowing  whether  the  letter  was  in-  the 
hands  of  the  Plaintiff  or  not;  that  if  he  had  filed  a  biU 
of  discovery,  the  Plaintiff  might  have  demurred :  and 
that  it  was  not  competent  to  the  Plaintiff,  having  the 
letter  in  his  own  hands,  to  object ;  since,  if  the  contrats 
given  in  evidence' difiered  firom  the  real  contents  of  the 
letter,  it  was  his  own  fault  if  he  did  not  disprove  that 
evidence  by  the  production  of  it. 

Sir  Samuel  BomiUy  and  HaU^  for  tlie  Plaintiff. 
Hart  and  Heald^  for  the  Defendants. 


The  Master  of  the  Rolls. 

Although,  in  general,  the  rules  of  evidence  are  the 
same  in  courts  of  equity  as  in  courts  of  law,  yet,  in  the 
application  of  those  rules,  diversities  must  necessarily 
arise  from  the  different  modes  of  proceeding  in  the  two 
jurisdictions.  The  grounds  on  yirhich  secondaiy  evi- 
dence of  the  contents  of  written  instruments  is  admitted 
are  in  both  the  same ;  namely,  that  the  party  has  not 
the  means  of  producing  them,  because  they  are  ^ther 
lost  or  destroyed,  or  in  the  possession  or  power  of  the 
adverse  party.  At  law  it  is  not  known,  till  the  time  of 
the  trial,  what  evidence  will  be  offered  on  either  side. 
A  party,  therefore,  in  order  to  enutie  himself  to  give 
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*  parol  evidence  of  a  written  documenti  on  the  ground  of 
its  being  in  the  possession  of  the  adversary,  ought  to  give 
him  notice  to  produce  it ;  for  otherwise,  non  constat,  that 
the  best  evidence  might  not  be  had.  But  where,  from 
the  nature  of  the  proceeding,  the  party  must  know  that 
the  contents  of  a  written  instrument  in  his  possession 
will  come  into  question,  it  is  not  necessary  to  give  any 
notice  for  its  production. 

And,  therefore,  in  trover  for  a  deed  (a),  or  an  indict- 
ment for  stealing  a  bill  of  exchange  (&),  it  has  been  held 
that,  without  previous  notice,  parol  evidence  may  be 
given  of  the  contents  of  the  instrument 

In  this  Court,  each  party,  before  the  hearing,  is  fully 
apprised  of  all  the  parol  evidence  that  has  been  given  on 
the  other  side. 

• 

In  the  present  case,  the  Plaintiff  saw,  by  the  depo- 
sitions, that  the  only  evidence  of  the  corrupt  agreement 
set  up  as  a  defence  to  the  bill,  consisted  of  the  contents 
of  certain  written  communications  that  had  taken  place 
on  the  subject  of  his  presentation  to  the  living.  It  is 
impossible,  therefore,  that  he  could  be  taken  by  surprise, 
or  could  not  be  prepared  to  produce  any  letter  that 
might  be  in  his  possession.  As  the  kind  of  notice 
given  before  a  trial  at  law  is  not  necessary,  so  neither  is 
there  any  mode  in  which  proof  of  it  could  regularly  be 
given  at  the  hearing. 

As  to  what  was  said  of  the  possibility  of  the  Plaintiff's 
being  able  to  prove  the  loss  or  destruction  of  the  letter, 
and  to  show  that  its  contents  were  different  from  what 
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the  witness  has  represented  them  to  bc^  it  is  evident  that^ 
with  reference  to  that  object,  a  notice  would  be  altoge- 
ther nugatory,  as  it  would  not  the  more  enable  him  to 
introduce  at  the  hearing  any  evidence  of  that  descrip- 
tion. The  possibility  of  answer  or  explanation  might 
be  a  good  reason  for  not  concluding  the  party  by  the 
evidence,  but  can  be  no  reason  for  shutting  out  the  evi- 
dence for  want  of  a  notice,  which,  if  given,  would  not 
have  let  in  such  answer  or  explanation.  I  do  not  see, 
therefore,  how  I  can  refuse  to  hear  the  deposition  of  the 
witness  as  to  the  contents  of  a  proposal  which  must  have 
come  to  the  hands  of  the  Plainti£^  as  he  returned  an 
answer  to  it 


The  evidence  was  accordingly  admitted,  and  the  cause 
went  on  to  be  heard ;  when  His  Honour  was  pleased  to 
order  that  the  bill  should  be  retained  for  a  twelvemonth, 
with  liberty  for  the  Plainti£P  to  bring  an  action;  the 
Defendants  admitting  the  presentation,  and  undertaking 
not  to  plead  the  statute  of  limitations. 


His  Honour  refused  to  give  any  directions  respecting 
the  use  to  be  made  of  the  depositions  on  the  trial  at 
law. 
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SIMONDS. 

AMOTION  was  made  on  the  part  of  the  Plaintiffs, 
that  they  might  be  at  liberty  to  withdraw  their  repli- 
cation, and  to  amend  their  bill  by  introducing  certain 
passages  specified  in  the  notice  of  motion,  upon  payment 
of  costs,  and  amending  the  Defendant's  copy  of  the  bill, 
requiring  no  further  answer. 

The  Bill,  filed  in  Hilary  term  1814,  was  to  set  aside 
a  purchased  by  the  Defendant  from  the  Plaintiffs,  of  the 
rectory  of  Caversham^  on  the  ground  that  the  purchase 
was  fraudulently  obtained;  and  the  bill  proceeded  to 
pray  that  the  indenture  of  conveyance  might  be  de- 
livered up  to  be  cancelled,  and  that  the  reversion  in 
fee,  expectant  on  the  last  lease  of  the  rectory,  might  be 
conveyed  to  the  Plaintiffi  by  the  Defendant,  on  pay- 
ment back  to  him  of  his  purchase  money  with  interest. 

The  Answer  was  put  in  in  Michaelmas  term  1814. 
In  Trinity  term  1815,  the  Plaintiffs  filed  their  repli- 
cation, and  served  subpoenas  to  rejoin ;  and  a  commission 
to  examine  witnesses  was  sealed,  but  not  executed.  In 
Easter  term  1816,  the  Defendant  moved  to  dismiss  the 
bill  for  want  of  prosecution,  which  motion  was  refiised 
on  the  Plaintiff  undertaking  to  speed  the  cause.  In 
Michaelmas  term  1816,  the  Defendant  gave  a  rule  to 
produce  witnesses. 

The  purchase  against  which  the  Plaintiffs  by  their 
bill  sought  to  be  relieved,  was  made  so  far  back  as  the 
year  179d,  under  the  act  for  redemption  of  the  land 


Aprils. 
May  IS. 


Motion  for 
leave  to  amend, 
after  replication 
filed  and  sub- 
poenas served, 
specifying  the 

nature  of  the 
intended 

amendments, 
and  not  requir- 
ing a  further 
answer,  refused; 
the  case  being 
that  of  a  bill 
filed  in  1814  to 
set  aside  a  pur- 
chase made  in 
1799,  for  fraud, 
inferred  from 
great  under- 
value ;  the  De- 
fendant by  his 
answer  denying 
knowledge  of 
the  value  at  the 
time  of  making 
the  purchase, 
and  the  amend* 
ments  sought 

to  be  introduced 
tending  to  fix 
him  with  the 
fact  of  such 
knowledge. 


468 


CASES  IN  CHANCERY. 


1817. 

The  Dean  and 
Chapter  of 
Christ    ' 
Church 

•  r. 

SiMONDS. 


tax,  the  Defendant  being  at  that  time  lessee  of  the 
Plainti£&  of  the  rectoty  in  question.  The  fraud  charg- 
ed was  to  be  inferred  from  a  gross  under-Taluation 
alleged  to  have  been  made  by  the  surveyor  appointed 
by  the  commissicmers,  whose  estimate  was  stated  to 
proceed  on  the  supposition  that  the  titheable  lands  of 
the  parish  consisted  of  less  than  1500  acres,  whereas 
they  amounted  in  &ct  to  considerably  more  than  3000; 
the  Defendant  (the  purchaser)  being  at  the  time  well 
acquainted  with  the  true  extent  and  value  of  the  rec- 
tory. The  amendments  sought  to  be  introduced  went 
to  show  that  the  estimate  made  to  the  commissioners 
was  transmitted  by  the  Defendant  himself  to  the  soli- 
citor fer  the  Plaintiffs,  in  order  that  an  affidavit  verify- 
ing the  same  might  be  made  by  the  surveyor  and  laid 
before  the  commissicmers ;  which  affidavit  was  after- 
wards laid  before  them  accordingly ;  the  Defendant 
knowing  the  representations  therein  contained  to  be 
false,  but  permitting  the  same  to  be  so  laid  befiirc  the 
commissioners  in  order  that  they  might  be  deceived 
thereby;  the  PIaintiffi»  causing  the  same  to  be  laid  before 
them  under  a  mistake^  and  in  the  belief  of  the  correct- 
ness  of  the  estimate. 


The  iq)plication  was  supported  by  an  affidavit  of  the 
solicitor  to  the  Plaintifis,  of  his  having  lately,  by  acci- 
dent, found  among  the  college  papers  a  letter,  since 
acknowledged  by  the  Defendant  to  be  in  his  hand- 
writing, which,  if  properly  in  evidence  in  the  cause, 
would,  it  was  conceived,  have  fixed  him  with  the  fiiU 
knowledge  of  the  value  of  the  estate,  denied  by  his 
answer. 


Belly  in  support  of  the  motion,  compared  the  pro- 
ceeding now  sought  to  be  had  to  a  bill  of  review  on  the 
discovery  of  new  matter,  which  can  only  be  brought  by 
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leave  of  the  court  previously  obtained,  upon  an  affidavit 
that  the  new  mattercould  not  have  been  produced,  or  used 
by  the  party  clainung^  at  the  time  when  the  decree  was 
.made (a);  acknowledging  that  it  is  not  an  implication 
to  be  granted  of  course,  for  leave  to  amend  after  repli- 
cation tiled  and  subpcenas  served ;  and  that  the  party . 
applying  in  such  case  is  bound  to  show  to  the  Court  the 
matter  of  the  intended  amendments,  not  necessarily  to 
be  new  matter,  but  neither  firivolous  nor  vexatious*  He 
said  that  this  was  analogous  to  the  established  practice 
not  to  dismiss  at  the  hearing  of  a  cause  for  want  of  par- 
ties, but  to  permit  it  to  stand  over  for  the  purpose  of 
introducing  them  by  amendment 
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Sir  Samuel  Romilly  and  Harney  resisted  the  application, 
on  the  grounds  that  the  matter  sought  to  be  introduced 
was  not  properly  new  matter ;  and  that  it  was  of  such 
a  nature  as  necessarily  to  call  for  a  further  answer  from 
the  Defendant. 

The  Lord  Chancellor. 

I  conceive  this  to  be  a  motion  of  great  importance. 
There  is  nothing  in  the  case  upon  which  a  fafll  of  review 
could  be  founded,  supposing  a  decree  had  been  made 
against  the  Plaintifi;  because  it  is  necessary  that,  where 
an  ecclesiastical  body  has  to  sell  an  estate  for  redemp- 
tion of  the  land  tax,  there  should  be  a  statement  made 
by  both  parties,  and  a  valuation.  The  Plaintiffs  say, 
they  want  these  new  charges  to  be  introduced,  because 
not  so  put  in  issue  upon  the  present  record  as  to  be 
given  in  evidence.  The  Defendant  insists,  on  the  con- 
trary, that  the  case  on  the  record  is  already  sufficientiy 
at  issue ;  and  the  new  matter  sought  to  be  introduced  is 
such  as  necessarily  to  require  an  answer  on  his  part, 


(a)  Mitf.  78. 
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thus  makuig  a  case  different  from  that  on  the  record. 
It  is  impossible  to  look  at  the  pleadings,   and  not  to* 
find  that  these  amendments  do  require  an  answer  on  the- 
part  of  the  Defendant     The  case  on  the  record  is,  that 
the  Defendant,  being  a  lessee  of  the  rectory,  entered  into 
an  agreement  for  the  purchase   under  the  act  for  re- 
demption of  the  land  tax.     The  commissicmers,  under* 
that  act,  require  a  survey  and  valuation  to  be  annexed 
to  the  memorial,  which  constitutes  in  feet  the  contract 
for  the  purchase.      This  amounts,   in  substance,  to  a 
representation  on  the   part  both  of  the  vendors    and 
of  the  purchaser.     As  the  case  stands  on  the  record,  it 
is  impossible  to  infer  fraud  on  the  part  of  the  purdiaser. 
All  that  it  amounts  to  is  a  case  in  which  the  parties, 
whether  from  negligence  or  otherwise,  at  the  time  of 
the  purchase,  were  ignorant  of  the  real  valiie  of  the 
estate.     The  object  of  the  proposed  amendments  is  to 
diarge  the  Defendant  with  having  made  an  actual  mis- 
representation to  the  surveyor,  upon  which  his  valuation 
was  founded.     This  is  therefore  to  make  a  new  case ; 
and   it  becomes  a  serious  question,    whether,   after  a 
cause  has  been  depending  ever  since  the  year  ISli*,  the 
Plaintiff    are  now  at  liberty  to  amend   their  bill    by 
making  an  entirely  different  case,  upon  grounds  which, 
tliough  some  may  come  under  the  description  of  new 
matter,  were,  many  of  them,  within  their  knowledge  at 
the  time  the  suit  was  instituted. 


May  13. 


The  Lord  Chancellor. 

This  is  the  case  of  the  purchase  of  an  advowson 
under  circumstances  which  oblige  me  to  say,  that  the 
College  thought  it  was  making  a  reasonable  and  proper 
agreement,  and  from  which  I  should  not  be  justified  (as 
the  record  now  stands)  in  inferring  that  the  Defendant 
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(the  purchase)  knew  he  was  making  an  unreasonable 
and  improper  one*  If  I  were  to  make  any  inference  in 
this  case,  from  the  circumstances  on  the  record,  it  would 
be  only  that,  with  reference  to  quantity,  the  value  of  the 
estate  had  been  prodigiously  under-rated ;  —  that  the 
commissioners  misunderstood  the  subject  with  the  care 
of  which  they  were  entrusted  by  the  legislature. 
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The  question  is,  whether,  in  the  case  of  a  bill  filed  so 
many  years  after  the  purchase  was  completed,  and  on  a 
motion  made,  in  the  present  stage  of  tlie  cause,  for  leave 
to  amend,  by  introducing  new  matter,  upon  an  allega- 
tion that  the  proposed  amendments  do  not  require  any 
answer,  but  which  are  of  such  a  nature  as  evidently  to 
require  an  answer ;  the  matter  of  the  amendments  con- 
sisting of  the  allegation  of  facts  which  it  is  impossible 
should  have  been  unknown  to  the  Plaintiffs  at  the  time 
of  the  bill  filed,  or  which,  with  due  diligence,  they 
might  then  have  discovered ;  such  a  motion  ought,  or 
ought  not  to  be  granted.  And  I  find  myself  placed  by 
it  in  this  situation  -^  either  1  must  refuse  a  motion,  by 
the  refusal  of  which  I  shall  (according  to  the  repre- 
sentation made  by  one  of  the  parties)  shut  out  some 
material  circumstances  as  not  being  put  in  issue  on  the 
record ;  or  else  I  must,  by  granting  the  motion,  do  that 
which  amomits  to  saying  that,  twelve  years  afier  such 
ilealing  as  that  between  the  parties,  one  of  them  may  file 
his  bill  to  set  aside  the  transacuon,  and,  four  years  after 
tliat,  may  come  here,  as  of  course,  to  introduce,  by  way 
of  amendment,  matter  which,  when  introduced^  will 
make  his  suit  substantially  a  new  suit  I  must  either  do 
this,  or  I  must  put  it  to  the  Collie  to  file,  a  new  bill. 
There  is  no  excuse  for  the  delay  which  has  taken  place, 
and  I  am  afraid  to  establish  a  precedent  in  this  case. 
When,  therefore,  it  comes  to  that,  I  think  it  just  that 
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the  Defendant  should  hnve  the  choice  either  to  wure 
his  objection  in  point  of  form,  or  oblige  the  Plain- 
ti£fB  to  conunence  proceedings  afresh.  Consequently, 
I  shall  not  make  the  order  unless  the  Defendant  con- 
sents. 

[The  Defendant  not  consentin'g,  the  motion^ras  re- 
fused, with  costs.] 


June  6. 

^^exfo^  obtain- 
ed on  the  filing 
of  the  bill,  dis- 
charged, on  the 
ground  that  the 
Defendant  had 
been  previously 
arrested  at  the 
suit  of  the 
Plaintiff  for  the 
same  debt,  and 
discharged. 

Oil.  If  the 
writ  could  be 
supported  on 
affidavit  of  a 
sum  alleged  to 
be  due  under 
an  agreement, 
the  specific  per- 
formance of 
which  is  resisted 
on  the  part  of  the  Defendant  ? 


RAYNES   V.   WYSE. 

npHE  Bill  was  for  the  specific  performance  of  an 
•*•  agreement,  by  the  Defendant,  for  the  purchase  of 
an  estate  from  the  Pkiintiff  foi*  ^8600,  of  which  j^SOOO 
was  to  be  paid  on  the  29th  of  September,  1814,  and  the 
remainder  at  the  expiration  of  ten  years,  to  continue  in 
the  mean  time  as  a  charge  upon  the  premises ;  and  it 
also  prayed  a  tie  exeat.  The  Defendant  had  entered  into 
possession,  and  contracted  for  the  sale  of  parts  of  the 
estate,  mider  the  agreement,  subsequently  to  which  he  re- 
fused to  complete  the  purchase,  on  the  ground  that  the 
Plaintiff  could  not  make  a  good  title. 

On  the  7th  of  Ociober,  1815,  the  Defendant  was 
arrested  at  the  suit  of  the  Plaintiff,  by  virtue  of  a  writ 
issued  out  of  the  Court  of  Common  Pleas,  and  put  in 
bail  for  the  sum  of  j66000,  beuig  double  the  amount  of 
the  debt  sworn  to,  which  bail  was  afterwards  discharged, 
the  Plaintiff  having  discontinued  his  suit 
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On  the  10th  of  October^  1815,  the  Defendant  was 
again  arrested  on  a  writ  of  ne  exeat  regno^  obtained  by 
the  Plaintiff  on  an  ex  parte  application  upon  the  filing 
of  the  bill,  until  he  should  find  security  for  ^3000  not 
to  go  beyond  seas,  which  security  he  obtained  upon 
giving  his  bond  of  indemnity* 

The  Defendant  afterwards  put  in  his  Answer,  to  which 
a  replication  was  filed,  and  the  cause  set  down  for 
hearing. 

A  motion  was  now  made  on  the  part  of  the  Defendant, 
that  the  writ  of  tie  exeat  might  be  discharged,  and  the 
bail  taken  thereon  exonerated;  and  this  motion  was 
supported  by  an  affidavit  of  the  above  facts,  and  that  the 
Defendant  had  no  intention  of  quitting  the  realm  or 
going  beyond  seas. 

Sir  Samuel  RomiUyy  in  suppoit  of  the  motion. 

J.  Martiuj  contra. 


1817. 


The  Lord  Chancellor  asked  whether  any  ca^e  had 
been  found  in  which  a  ne  exeat  had  been  maintained  upon 
a^  agreement,  before  it  has  been  shewn  that  the  PlainUff 
is  entitled  to  a  specific  performance  ? 

No  case  was  produced ;  and  the  previous  arrest  of  the 
Defendant,  upon  the  action  at  law,  was  insbted  upon  as 
an  additional  reason  against  the  ne  exeat. 

The  Lord  Chancellor  thought  the  last  objection 
fataL  He  said,  if  a  man  was  once  arrested,  and  after- 
wards discharged  by  the  PIainti£^  he  could  never  again 
be  arrested  for  the  same  debt*  That  this,  at  least, 
used  to  be  the  rule  at  law,   and  he  was  not    aware 
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that  it  hiid  been  altered.  The  writ  of  ne  exeat  y(Bs 
in  the  niature  of  an  arrest,  and  therefore  the  same  rule 
applied. 

The  writ  was  discharged  accordingly. 


A^l  29. 


BRUCE  V.  WEBB  and  Others. 


Motion  to 
discharge  an 
order  for  an  In- 
junction, and  to 
set  aside  an 
Attachment  on 
which  the  In- 
junction had 
issued,  refused; 
the  answer 
haring  been 
sworn  on  the 
evening  before, 
but  not  filed  un- 
til after,  the  In- 
junction issued. 

A  Plaintiff  is 
entitled  to  the 
common  In- 
junction imme- 
diately on  the 
Attachment 
bsued. 


Ttf'OTION,  by  Starts  for  the  Defendant  Wehb^  that 
-*"*-*-  an  Order,  which  had  been  obtained  on  the  2Sd 
instant,  for  an  injunction  on  an  attachment  for  want  of 
answer,  might  be  discharged,  and  the  injunctibn  dis- 
solved ;  and  that  the  attachment  might  in  like  manner 
be  discharged ;  the  answer  having  since  come  in.  The 
circumstances  were,  Uiat  on  the  22d,  at  six  o'clock  in  the 
evening,  the  answer  was  sworn  at  the  Master's  house, 
and  there  left,  the  clerk  of  the  public  office  being  in- 
formed of  it.  At  ten  o'clock  in  the  morning  of  the  23d, 
the  Plaintiff's  solicitors  caused  their  clerk  in  court  to 
make  inquiry  whether  the  answer  was  filed;  and,  at 
eleven  o'clock  in  the  same  morning,  were  informed  that 
it  was  not  then  on  the  file.  Immediately  afterwards  they 
sent  instructions  to  the  PlaintifTs  counsel  to  move  for 
an  injunction,  (the  Defendant  being  in  contempt  to  an 
attachment,)  which  was  done  at  the  sitting  of  the  Court, 
it  being  the  first  day  of  term,  and  the  order  obtained 
accordingly,  upon  which  the  injunction  issued.  At  one 
o'clock,  the  Plaintiff's  solicitors  received  a  note  from  the 
Defendant's  solicitors,  informing  them  of  the  above  cir- 
cumstances, and  that  the  delay  in  filing  the  answer  arose 
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from  the  Master  being  from  home  when  the  clerk  in  the 
public  ofRce  called  for  the  answer,  but  that  it  would 
then  be  put  on  the  file  within  a  few  minutes. 

WethereU  and  Courtenm/^  for  the  Plaintiff,  insisted 
chat  the  answer  not  being  actually  on  the  file  when  the 
injunction  was  moved  for,  the  order  was  strictly  regular. 
That  for  such  a  purpose,  an  answer,  although  sworn, 
and  in  the  Malster's  office,  is  not  to  be  considered  as  an 
answer  until  it  is  of  record. 

The  Lord  Chancellor. 

The  practice  is,  that,  after  an  answer  is  sworn,  the 
Master  will  not  part  with  it  out  of  hb  hands  except  to 
the  clerk  of  the  public  office ;  and  it  was  owing  to  this 
not  having  been  done  in  time  that  the  answer  was  not 
on  the  file  previous  to  the  order  for  the  injunction.  In 
the  case  of  Kit^  v.  Harrisony  in  1810,  I  myself  made 
the  order  that,  the  instant  an  attachment  is  issued,  the 
Plaintifi*  is  entitled  to  his  injunction,  although  in  that 
case  the  answer  had  come  in  the  evening  before  the  in- 
junction was  moved  for. 

The  motion  was  accordingly  refused,  but  without 
costs;  His  Lordship  adding,  however,  that  from  this 
time  forward,  the  practice  is  to  be  considered  as  esta- 
blished. 

Afterwards,  on  the  same  day,  the  counsel  for  the  De- 
fendant moved  for,  and  obtained,  the  usual  order  nisi 
for  dissolving  the  injunction,  {a) 

(a)  Reg.  Lib.  1816.  A.  fo.  752.  887. 


1817. 


Vol.  IL 


li 


476 


CASES  IN  CHANCERY. 


1817. 


May  10. 


VIPAN  V.  MORTLOCK. 


The  common 
Injunction  hav- 
ing been  dis- 
solved upon  the 
<u>ming  in  of  the 
answer^  and  the 
Bill  being  sub- 
sequently 
amended,  the 
Injunction  was 
revived  upon 
special  applica- 
tion, supported 
by  affidavit  of 
the  facts  stated 
by  way  of 
amendment,  the 
Defendant  be- 
ing in  de&ult 
(though  not  in 
contempt)'for 
not  answering 
ihe  amended 
Bill* 


fT\H£  Eiaintiff  had  obtained  the  eommoii  injunction 
-*-  to  stay  prooeedingr  at  law  upon  an  attachment  fixr 
want  of  answer.  Upon  the  answer  being  put  m,  the 
^ljunction  was  dissolved,  no  cause  being  shown  against 
it.  The  Plaintiff  afterwards  am^ded  his  bill;  and  the 
Defendant,  having  in  the  mean  time  obtained  a  ver- 
dict, the  Plaindff  now  moved  specially  for  an  in- 
junction to  restrain  him  fitom  taking  out  execution, 
upon  an  affidavit  of  the  material  &cts  stated  in  the  bill 
by  way  of  amepdment  The  defendant  waa  in  de&ult 
for  not  answering  the  amended  billf  but  IK>  attuchmfnl 
bad  issued* 

Sir  SamudlUmilbf  and  Newland^  in  support  of  the 
motioi^  cit^  Jime^  v.  Dcnmes,  {a) 


Girdlestone  opposed  the  motion,  on  the  ground  that 
the  injunction  could  not  be  granted  until  the  Defendant 
was  actually  in  contempt ;  and  that  he  was  not  in  om- 
teny)t  until  an  attachment  had  issued. 

The  Lord  Chancellor  held,  that  it  was  ^ou(^ 
if  the  Defendant  was  in  de&ult  for  not  answering 
although  not  actually  in  contempt;  and  accordingly 
granted  tbe  motion. 


June  21. 

The  Defend- 
ant  hflcving  put 


The  Defendant,   having  put  in  his  answer  to  the 
amended  bill,  now  moved,  upon  notice,  to  dissolve  this 

(a)  18  Vcb.  522. 
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injunction  absolutely  m  the  first  instance,  tilleging,  as  a 
ground  for  the  iqpplicatioii,  tbst  the  ifijiinction  soAgbt 
to  be  dissolved  waa  not  the  eonfunon  iiijufAetion  for  want 
of  an  answer^  but  a  special  mfohciion.  This  was  ofH 
posedf  on  the  ground  thai  the  aniswer  put  in  wais  ex- 
cepted to  for  insufficiency* 

Sir  &  Bomlhf  and  Newland  shewed  the  exceptions 
for  cause* 

This  is  n^t  a  new  injunction,  but  the  old  order  re- 
vived, and  it  is  in  terms  to  be  continued  until  the  De- 
fendant shall  have  Jidly  answered  the  amendments,  or 
until  further  order.  It  cannot  be  ascertained  whether 
these  terms  have  been  complied  with  except  upon  a 
reference  to  the  Master;  and  the  practice  is  tliat  an  an- 
swer to  which  exceptions  have  h&sa  taken  is  presumed 
to  be  insufficient  till  reported  sufficient. 

Hart  and  Ghrdlestcne^  in  support  of  the  inotion. 

This  is  alleged  to  be  a  mere  question  of  practice^  and 
as  such,  it  is  entirely  new.  The  terms  of  the  common 
tnjunctton  are  "rill  answer,  and  further  cwpder,"  and 
there  must  be  some  substantial  reason  for  tiie  difference 
in  the  form  of  the  present.  That  it  is  not  tiie  old  order 
revived,  but  an  entirely  new  injunction,  appear^  from  the 
case  cited  on  the  former  occasion,  {a)  At  tiie  same  time 
we  admit  that  there  is  no  case  to  be  found  exactiy  similar* 
to  the  present,  the  order  itself  being  atvery  iWq  occur- 
rence. 

Sir  5.  Bomilfy  in  reply. 

Whether  this  is  the  common,  or  a  special  injunction, 
does  not  depend  on  tiie  use  of  die  word  ^  and"  or 
*^  or^'  in  the  terms  of  the  order,  but  on  the  circum- 


1817. 

ViPAN 

V. 

MORTLOCK. 

in  his  answer  to 
the  amended 
billy  which  an- 
swer was  ex- 
cepted to,  mo- 
tion to  dissolve 
the  injunction 
absolutely  in 
the  first  in- 
stance refused, 
the  Court  being 
unable  to  judge 
except  upon  re- 
ference to  the 
Master,  whe- 
ther the  answer 
is  a  sufficient 
answer. 


(a)  J(it9tes  v.  Dotones,  18  Ves.  522. 
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Stances  under  which  it  was  obtained.  The  very  notice 
of  the  present  motion  shews  the  grounds,  upon  whidi 
alone  the  Defendant  supposes  that  he  can  have  a  ri(^t 
to  get  the  injunction  dissolved.  It  is,  **  the  Defendoit 
having^u^  answered.''  When  it  has  been  once  decided, 
as  in  James  v.  Daames  {a\  and  Edwards  v^  Edwards  {b\ 
that  the  Plaintiff  is  entitled  to  an  injunction  of  this 
kind,  it  must  follow  that  he  is  placed  in  exacdy  the 
same  situation  as  the  common  injunction  would  have 
placed  him  in.    Bagster  v.  Walker,  {c) 


Hart  J  on  the  other  side,  referred  to  Tracers  v.  Lord 
Stafford,  {d) 

The  Lord  Chancellor. 

This  is  the  first  time  that  I  recollect  such  a  question 
to  have  been  agitated. 


The  Motion  being  to  dissolve  the  injunction,  I  must 
take  it  that  the  injunction  itself  was  properly  granted. 
Li  the  common  case,  such  an  injunctiim  may  firequently 
expose  a  Defendant  to  much  inconvenience,  but  the 
question  is,  whether  it  is  not  better  that  some  mischirf 
should  be  endured  in  particular  instances,  than  that  the 
practice  of  the  Court  should  be  departed  fix>m.  It  is 
dear,  on  the  other  hand,  that  a  party  having  no  real 
defence  either  of  law  or  equity,  may  firame  a  plausible 
case  by  way  of  answer,  and  then  xxime  into  the  Court 
with  an  assertion  that  he  has  fully  answered,  in  order 
to  procure  tlie  injunction  to  be  dissolved.  The  Court 
itself  has  not  the  means  of  judging  whether  theassertioD 

(a)  18  Ves.  522.  Lady  Markham  v.  BUkensmh 

(b)  2  Dick.  755.  1  Ves.  j.  30.     Blus  v.  Bot- 

(c)  1  Dick.  109.  caxjoen,  2  Ves.  &  B.  101.  Atm* 
\d)  2  Ves.  H.      See  also     3  Atk.  694. 


CASES  IN  CHANCERY. 


479 


is  true,  and  can  only  ascertain  the  feet  by  a  reference. 
It  is  on  this  ground,  that  upon  an  order  to  dissolve  the 
injunction,  unless  cause  shewn,  the  Court  allows  excep- 
tions to  be  shewn  for  cause,  and  that,  even  where  no 
exceptions  are  actually  on  the  file,  upon  the  Plaintiff 
undertaking  to  file  them  immediately.  Then,  if  upon 
a  reference  to  the  Master,  the  answer  is  reported  suf- 
ficient, die  injunction  is  ipso  facto  gone,  and  I  do  not 
conceive  that  an  exception  to  the  Master'a  report  would 
uphold  it. 


1817. 


ViPAN 

MOATLOCK. 


In  this  case,  I  think  it  was  competent  for  the  De* 
fendant  to  have  moved  before  answer  to  dissolve  the 
injunction,  upon  affidavit  in  reply  to  that  upon  which 
the  injunction  was  granted ;  and  I  also  think  —  but  I 
do  not  decide,  because  there  is  no  necessity  for  deciding 
it  —  that  he  might,  upon  such  affidavit,  have  shewn  as 
cause  for  dissolving  the  injunction,  that  the  matter  in- 
troduced by  way  of  amendment  was  in  the  knowledge 
of  the  Plaintiff  at  the  time  when  he  filed  his  original 
bill.  In  this  case,  also^  the  terms  in  which  the  injunc- 
tion is  granted  are  **  until  answer  or  fiirther  order," 
which  differ  firom  the  terms  of  the  common  injunction, 
that  being  (as  I  apprehend)  <*  until  answer  and  furth^ 
**  order.^  But,  as  the  Defendant  has  chosen  to  em- 
brace  the  alternative,  and  rely  upon  his  answer  alone, 
he  puts  the  Court  in  the  same  situation  as  it  stood  in 
with  respect  to  his  answer  to  the  original  bill ;  it  being 
dear,  fi*om  the  cases  cited,  that  the  Court,  in  those  cases, 
considered  it  not  as  a  new  injunction,  but  as  the  old  in- 
junction revived.  Then  it  comes  to  the  question,  whe- 
ther answer  is  sufficient  or  not,  and  this  is  a  point  which 
the  Court  cannot  decide  without  a  reference  to  the 
Master. 


The  form  of 
the  common  in- 
junction on  an 
attachment  is 
until  answeroiuf 
further  order. 
See  Harr, 
Cha.Phu;t. 
vol.  ii.  p.  205. 
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May  8. 


MARY  TERREWEST,  Widow,  and  J.  T.  TERRE- 
WEST,  (on  Behalf  of  themselves  ^d  all  other  the 
Creditors  of  WATSON,  Deceased,  who  shall  come 
in  and  contribute,  &c.)        -        -        Plaintiffs; 

AND 

ROBERT  FEATHERBY,  and  Others, 

Defendant^. 


Injunction  after 
a  decree  to  ac- 
count, to  re- 
strain a  creditor 
from  proceed- 
ing at  law  upon 
a  verdict  which 
would  entitle 
him  to  a  judg- 
ment de  bonis 
proprHs  against 
an  execirtor; 
refused. 
In  cases  Where 
the  injunction  is 
granted,  it  may 
be  obtained  on 
the  application 
of  the  Plaintiff 
in  equity  as  weH 
as  of  the  exe- 

• 

cutor.  See  note. 


npHIS  was  a  motion,  on  behalf  of  the  Defendant 
Featherbyj  executes  of  Watson^  deceased,  fi>r  an  in- 
junction to  restrain  a  Plaintiff  at  law  from  proceeding  to 
take  out  execution  in  an  action  against  the  Defend- 
ants, after  a  decree  to  account  in  a  creditor's  suit, 
according  to  the  practice  laid  down  in  Douglas  v.  Pax- 
ton,  {a) 


The  action  was  commenced  in  THnti^termy  1815, 
i^n  a  bond  entered  into  by  the  testator,  dated  the  I9tb 
of  September  1798,  for  rfieoo.  The  Defendant  (the 
•executor)  in  Hilary  Xfftm^  1816,  ^leoAeidiNonestJadum 
and  Plene  ddmintstravit ;  upon  both  which  pleas  issue 
was  joined,  and  the  cause  was  tried  at  the  last  assizes, 
when  a  verdict  was  entered  for  the  Plaintiff  at  law.  The 
decree  to  account  had  only  just  been  obtmned  at  the 
time  of  making  the  motion. 


Barbery  in  support  of  the  motion. 

Cookej  for  the  PlainUff  at  law,  opposed  the  motion, 
and  cited  a  late  case  of  Brook  v.  Skinner  (&),  in  which 
the  Ijord  Chancellor  had  refused  a  similar  application ; 


(a)  8  Ves.  520. 


(h)  2d  Aprily  1816.    SeejMSf. 
note  at  the  end  of  this  case. 
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and  Farr  v.  Newman  {a\  in  order  to  shew  what  judg- 
ment the  Plaintiff  at  law  was  entitled  to ;  viz.  de  bonis  Tes* 
tatorisy  ef  si  fwn  de  prapriisy  and  costs,  de  bonis  propriis 
in  the  first  instance. 

2^  Lord  Chancellor,  {b) 

The  Court  has  never  interfered  in  the  manner  now 
sought  for  upon  a  judgment  de  bonis  propriis.  Is  the 
creditor  who  has  obtaii^  such  a  judgment  to  be  left  to 
come  in  pari  passu  with  the  rest  of  the  creditors  ?  His 
judgment  would  be  of  no  service  to  him,  if  he  were 
delayed  by  a  suit  here  until  it  could  be  ascertained  whe* 
ther  there  are  assets  of  the  testator  to  answer  his 
demands ;  which  might  not  be  till  after  all  chanpe  of 
recovering  against  the  executor  de  boms  propriis  is 
entirely  gone. 

His  Lordship  added  that,  if  he  shoidd  say  nothing 
more  about  the  case^  it  must  be  considered  that  he  had 
reftised  the  injunction ;  and  that  it  was  better,  in  such 
cases,  to  put  the  executor  on  the  necessity  of  acting 
properly  in  defending  the  action. 

The  case  was  not  mentioned  again. 

(a)  4>  T.  R.  621.  (b)  Ex  relatione. 
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The  case  o^Brookv.  Skinner  was  that  of  a  similar  applica- 
tion to  restrain  a  creditor  after  a  decree,  from  proceeding  at 
law,  in  an  action  to  which  the  executor  had  pleaded  Plene 
adminUtravit  uUrh  sufficient  to  pay  certaifk  specified  debts  of 
a  higher  nature. 

Sir  S.  Romilltf,  upon  a  motion  to  discharge  an  order  for 
an  injunction  which  had  been  obtained,  said,  that  in 
such  a  case  the  Plaintiff  at  law,  if  he&lsified  the  plea,  would 
be  entitled  to  a  judgment  de  bonis  propriis  ;  and  therefore 
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tsrrewbst 
Fbatherby. 


that  the  Court  would  not  restraiii  him ;  and  he  referred  t« 
a  case  in  which  the  Court  had,  a  few  days  before,  refused  a 
aimilar  motion,  the  creditors  having  obtained  a  judgment  at 
law. 

r 

Leach  and  Parker^  contr^  insisted  that  its  being  a  decrree 
by  consent  was  no  objection  to  the  application;  but  admitted 
that,  if  the  executor  had  pleaded  a  false  plea,  the  creditor 
had  a  right  to  try  it  at  law. 

The  Lord  Chancellor  said,  that  if  the  Plaintiff  at  law 
i'ecoyered  a  judgment  de  bonis  teetatoriSf  he  would  not  suffer 
execution  to  be  taken  out  on  such  judgment ;  but  that  if  he 
recovered  de  bonis  propriis  this  Court  could  not  restrain  the 
execution;  and  the  order  was  discharged. 

In  Difer  v.  Keardey  (a),  the  case  was,  that  on  the  16th  of 
Aprils  1816,  the  Plaintiff  had  obtained  the  usual  decree  in 
a  creditor's  suit  against  the  executors ;  an  action  being  then 
commenced  against  them  by  another  creditor,  to  which  the 
executors  had  obtained  time  to  plead,  and,  after  the  decree, 
suffered  judgment  to  go  by  de&ult:  The  Plaintiff  in  equity 
moved  for  an  injunction  to  restrain  the  Plaintiff  at  law  from 
taking  out  execution,  and  his  motion  was  supported  by  the 
:«8ual  affidaivit  of  the  executors  with  respect  to  the  state  of 
the  funds. 

Cooke^  in  support  of  the  motion. 

Bettf  contr^  said  that  the  executor,  by  obtaining  time  to 
plead,  and  suflfering  judgment  to  go  by  default,  had  made 
himself  personally  liable  for  the  debts,  and  cited  a  case  at 
the  Rolls  (the  name  of  which  was  not  mentioned)  ndiere  the 
executor  having  pleaded  a  false  plea,  the  Court  had  refused 
the  application. 

Cooke f  in  reply,  insisted  that  that  case  was  not  applicable 
to  the  present  where  judgment  had  been  suffered  to  go  by 
default. 


n    Matf  4.  1816.    Reg.  Lib.  A.  fo.  765. 
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The  Lord  Chancellor  said,  the  executor's  suffering' 
judgment  to  go  by  default,  was  no  more  than  his  saying  that 
he  was  ready  to  do  whatever  a  court  of  law  or  equity  might 
think  proper ;  and  granted  the  injunction ;  the  Plaintiff  at 
law  to  have  his  costs  of  the  action  up  to  the  time  when  he 
had  notice  of  the  decree,  to  be  paid  out  of  the  assets  of  the 
testator. 

It  appears  by  the  above,  that  this  injunction  may  be  ob- 
tained upon  the  application  of  the  Plaintiff  in  equity  as  well 
as  of  the  executor  himself.  A  similar  order  was  made  on 
the  Plaintiff's  application  in  a  case  of  Cox  v.  King^  Ist  Feb. 
iSlO. 


.   1817. 
Terrewest 

V. 

Featherby. 


THOMAS  JACKSON 


Plaintiff; 


June  14*. 


AND 


Sir  B.  HOBHOUSE,  JOHN  H.  MOGGRIDGE, 
RICHARD  PERKINS,  GEORGE  COX,  and 
MARY,  his  Wife,  (out  of  the  Jurisdiction,)  and 
JOHN  LEEKE         -         -  Defendants. 

THE  Defendant  Mmy  Cox  being  entitled  to  the  sum       Settlement  by 
of  ^6000  under  the  will  of  Samuel  Neate  (her    ft  husband  of 

money,  in  trust 
to  pay  the  inte- 
rest to  the  wife  during  her  life,  with  a  proviso  against  anticipation.  The 
'husband  joins  with  a  surety  in  a  covenant  to  pay  an  annuity,  secured  by 
an  assignment  by  the  wife  of  the  interest  to  become  due,  and  of  the 
principal  sum  in  the  evept  of  there  being  no  children  of  the  marriage. 
Held,  the  surety  not  entitled  to  any  remedy  in  equity  under  the  assign- 
ment in  respect  of  his  payment  of  the  arrears  of  the  annuity  recovered 
against  him  by  an  action  upon  the  covenant,  although  he  had  no  notice 
of  the  proviso  against  anticipation  in  the  settlement ;  a  charge  of  frau- 
dulent concealment  not  being  sufficiently  established.  And  even  if  fraud 
had  been  fully  made  out  against  the  w^e,  it  seems  that  it  would  not  be 
sufficient  to  support  the  assignment,  which  would  be  to  give  her  a 
power  of  alienation  against  the  intention  of  the  settlor. 
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late  husband,)  of  which  will  the  Defendants  Hobhouse^ 
Moggridge^  and-  Perkins  were  executors,  by  a  settle- 
ment made  subsequent  to  her  marriage  with  the 
Defendant  George  Cox^  this  sum  was  assigned  to  the 
executors,  upon  trust  to  permit  the  wife  to  receive  the 
interest  during  her  life  to  her  sq>arate  use,  and  aAer 
her  death,  in  case  her  husband  should  survive  her,  upon 
trust  to  pay  the  same  to  him  during  his  life,  and  afier 
the  decease  of  the  survivor  in  trust  for  the  children  of 
the  marriage  and  in  case  there  should  be  no  childreni 
then  for  the  survivor,  his  or  her  executors,  &c.  The 
settlement  contained  a  proviso  against  the  wife  assign- 
ing or  otherwise  disposing  of  the  interest  of  the  said 
sum  in  any  mode  of  anticipation. 


Cox  and  his  wife  being  afterwards  desirous  to  raise 
money  by  wfty  of  annui^,  and  the  Defendant  Ledce 
having  agreed  to  purchase  of  them  an  annuity,  to  be 
secured  oh  the  4^6000,  provided  some  person  to  be  ap- 
proved of  by  him  would  join  with  him  iu  covenanting 
for  the  payment,  they  applied  to  the  Plaintifi^  who 
agreed  to  join  them  accordingly,  and  by  indoiture 
dated  the  29th  of  Jubf^  1813,  to  which  the  Plaintiff  was 
a  party,  it  was  witnessed  that,  in  pursuance  of  soch 
agreement,  and  for  the  oonsideradons  therein  mentioned. 
Cox  and  the  Plaintiff  covenanted  with  Leeke  icnr  pay- 
ment to  him  of  the  annuity  of  sSi5Sf  during  the  joint 
lives  of  Cox  and  his  wife^  and  the  life  of  the  survivor, 
Mafy  Coxj  the  wife^  appointing  that  the  .Defendants 
(the  trustees  in  the  settlement)  should  pay  and  apply  the 
yearly  interest  of  the  «^000  during  her  life  to  Ledte^ 
upon  the  trusts  thereinafter  mentioned.  And  Cox  and 
his  wife  thereby  bargained  and  sold  to  Leeke  the  said 
yearly  interest  during  their  respective  lives,  and  the 
principal  sum  to  which  the  survivor  would  be  entitled 
in  the  event  of  there  being  no  issue  of  the  marriage: 
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upon  trusti  in  the  first  {daoe^  to  pay  himself  {Ledce) 
the  said  annuity,  and  subj^  thereto'  upon  the  trusts  of 
the  settlement.  . 

Notice  of  this  assignment  was-  given  to  the  cpcecutors^ 
and  the  annuity  was  paid  up  to  the  29th  of  October^ 
1813,  only,  since  which  time  no  further  payments  were 
made,  and  the  Defendant  Leeke  brought  his  action 
against  the  Plaintiff  upon  the  covenant,  and  recovered 
against  him  the  sum  of  ^356  for  arrears  of  the  annuity 
and  costs. 


1817. 


Jacksoi^ 
hobhovsk* 


The  Plaintiff  by  his  Joill  representing  that  the  proviso 
in  the  settlement  against  assigning  by  way  of  anticipation 
had  been  concealed  from  his  knowledge  previqiia  to  his 
becoming  a  party  to  the  deed  of  assignment  (he  having 
been  induced  to  enter  into  the  covenant  therein  con- 
tained by  an  ofunion  of  counsel  taken  upon  an  abstract 
in  which  no  mention  was  ma^e  of  thc|  proviso,  and  the 
deed  of  assignment  itself  omitting  to  state  it)  i  moreover 
charging  the  Defendant  Mrs.  Cda  with  being  privy  to 
such  fraudulent  misrepresentadon  and  concealment ; 
prayed  an  account  of  what  had  accrued  duei  on  the 
j£6000  sinee  the  date  of  the  ind^ture  of  the  29lh  of 
Jiify,  1818,  and  that  the  Defendants  Cox  and  his.wife^ 
(who  were  put  of  the  jurisdictiim,)  and  the  executors, 
might  be  compelled  to  pay  to  the  Plaintiff  the  ^356  so 
recovered  against  him  in  the  said  action,  and  to  pay  to 
the  D^endant  Leeke  the  residue  of  the  interest  of  the 
^6000  upon  the  trusts  of  the  indenture,  and  aa  injunc- 
tion to  restrain  the  Defendants  (the  executors)  Sram 
partuig  with,  or  in  any  manner  disposing  of,  the  said 
principal  sum  of  ^6000,  or  the  interest  thereof^  and 
from  making  any  payment  on  account  thereof  to  the 
Defendants  Cox  and  his  wife,  or  to  any  person  for  their 
use. 
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The  injonedon  was  obtained,  upon  an.  affidavit  verify- 
ing the  principal  all^ations  in  the  bill,  but  not  to  the 
extent  of  charging  Mrs.  Cox  as  a  party  to  the  firaud 
committed ;  and  the  charge  was  positively  and  expres^ 
denied  by  her  answer  which  came  in  afterwards.  A 
motion  was  now  niade^  on  behalf  of  Mrs.  Car,  to  dis- 
solve the  injunction. 

Leachj  in  support  of  the  motion,  insisted  that  ajme 
cooert  can  hdve  no  disposing  power  other  than  that 
which  is  expressly  reserved  to  her,  as  to  which  a  new 
question  might  be  raised  if  a  case  of  fraud  were  esta- 
blished against  her;  but  that  the  question  did  not  in 
this  case  arise,  the  affidavit  in  support  c^  the  injuno> 
tion  not 'bearing  diit,  in  this  respect,  the  statement  made 
bythetmi 


Sir  S.  Momilly  and  Blake^  for  the  Plaintiff  cmtended 
that  it  was  a  case  of  cI6ur  fraud,  in  which  the  wife  par- 
ticipated; and  that  a /erne  cevertf  fraudulently  contract- 
ing  a'debtf  is  personally  answerable  in  respect  of  it* 

SugdeUf  for  the  Defendant  Leeke.  If  a  pers<Hi,  having 
a  right  to  an  estate,  permit  or  encourage  a  purdiaser  to 
buy  it  of  another,  the  purchaser  shall  hcdd  it  against 
the  person  who  has  the  right,  although  ^fane  covert ^ 
(as  in  Savage  v.  Foster  (a),)  or  under  age.  (A)  This 
stands  6n  precisely  the  same  grounds.  There  is  stroi^ 
reason,  even  now,  for  contending  against  the  validity 
of  the  restriction  attempted  to  be  made  by  the  intro- 
duction of  the  proviso  against'  anticipation.  BrtmAm 
V.  Robinson,  (r) 

(a)  9  Mod.  S5.  See  Evans  97.  And  see  Sugd.  Vend. 
V,  Bicknell,  7  Ves.  j.  174.  and  Purch.  598. 

(b)  IVaitsv. CresxveU, 9Vm.  (c)  1  Rose,  197. 
Ab.  41.5.,    9  Mod.  38.  96, 
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Abercromby^  for  the  executors. 

Leachf  in  reply. 

The  case  in  Modem  Reports  does  not  apply,  for  it  wac 
the  case  of  a  power.  Here  there  is  no  power  of  dispo- 
sition, but  personal  enjoyment  only. 

The  Lord  Chancixlor. 

For  many  years  after  I  entered  into  the  profession,  no 
such  thing  was  known  as  a  clause  of  restraint  upon 
alienation  of  a  wife's  separate  property  by  way  of  anti- 
cipation. The  terms  of  the  powier  in  Hidme  v.  Te- 
nant  {a)  will  be  remembered ;  and  there  Lord  ThurUm 
held,  that  the  bond  being  executed,  the  creditor  was 
entitled  to  thb  benefit  of  its  execution.  Yet  it  is  ob- 
vious that  such  a  determination  must  defeat  the  intention 
with  which  the  power  was  given.  It  was  afterwards 
atteigpted,  in  cases  like  Pybtis  v.  Smith  {J)\  to  be  estar 
blished  that  the  alienation  must  be  eo  modo  with  the 
power  given ;  that  the  circumstance  of  a  direction  to 
pay  the  interest  firom  time  to  time  into  the  proper  hands 
of  a  married  woman  was  enough  to  prevent  her  from 
having  any  absolute  disposing  power  over  the  property, 
or  any  part,  before  the  time  of  her  own  proper  receipt 
of  it.  But  this  attempt  also  was  over-ruled.  Lord 
Thurlam  still  continued  to  struggle  hard  that  the  wife 
might  be  brought  into  a  situation  consistent  with  the 
manifest  intention  of  the  settlor :  but  he  thought  the 
decisions  too  strong  against  it.  At  last,  he  began  io 
alter  his  opinion,  first,  in  the  case  of  Miss  Watson  {c\ 
where  he  reasoned  thus  — a  feme  caoerty  having  power 
to  alien,  is  a  mere  creature  of  equity  to  the  extent  to 


(a)  1  Bro.  16. 
(A)  3  Bro.  340.     1  Ves.  j. 
189.     And   see    Sperlifig  v. 


Rokkforty  8  Ves.  164.   Parkes 
V.  White,  \\  Ves.209,  4^c. 

(c)    See   Parkes  v.   WhiiCy 
1 1  Ves.  221,  &c. 


1817. 

Jackson 

v. 

UOBHOUSE. 
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which  the  settlement  conslilates  her  ^feme  sole,  and  no 
&rther;  and  he  therefore  thought  that  the  Court  mi^t 
modify  the  power  of  alienation  by  such  a  clause  as  that 
now  under  consideration.  Lord  jUoanlej/,  who  followed, 
thought  it  a  valid  clause  (a),  and  so  it  has  been  om- 
sidered  ever  since.  It  is  too  late  now  to  contend  against 
•  the  validity  of  a  clause  in  restraint  of  anticipation. 

We  come  then  to  the  question  of  fraud ;  and  that 
which  is  alleged  in  the  present  case  consists  in  the  state- 
ment which  was  made  for  counsel's  opinion,  containing 
no  notice  of  the  clause  in  question,  the  Plaintiff  being 
alleged  to  have  acted  upon  the  opinion  so  taken.     But, 
supposing  the  omission  to  be  clearly  the  wife's  perscmal 
fraud,  the  question  has  reference,  not  pnly  to  her  in- 
terest, but  to  the  intendon  of  the  author  of  the  set- 
tlement; and  it  becomes  a  very  material  point  to  deter- 
mine,  whether  the  Court  will  sufier  the  fraud  of  the 
wife  to  give  her  a  power  of  alienation  against  the  inten- 
tion of  the  settlor.     I  am  strongly  inclined  to  think  that 
it  never  could  have  this  etkcL    If  it-  were  to  be  so  held, 
it  would  tend  to  induce  husbands  to  compel  their  wives 
to  join  in  a  fraud,  for  the  purpose  of  giving  them  such  a 
power  of  alienation,  since  the  wife  may  then,  at  any 
tim^  acquire  that  power  by  virtue  of  her  own  fraudu- 
lent act     In  the  cases  referred  to,  of  a  married  woman 
having  a  power,  and  of  an  infant,  they  are  capable  by 
law  of  conv^}ring ;  the  act  of  the  latter  being  only  void- 
able on  his  attaining  ftill  age.     But  the  present  case  is 
different,  the  married  woman  having  no  power  to  make 
a  conveyance.     I^  therefore,  the  feet  of  fraud  were  fiilly 
established,  it  would  be  difficult  to  make,  out  the  in- 
ference  -attempted  to  be  derived  from  those  cases.     But, 

(a)  In  Socketl  v.  IVrai/t  4  Bro.  483,  &c.    And  see  Sugd. 
on  Powers.  109.  et  ^q* 
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ia  this  case,  the  charge  of  fraud  is  not  established,  and 
the  wife  cannot  be  considered  as  ^.feme  sole  to  the  extent 
required  by  the  Plaindff.  The  negligence  of  the  Plaindff, 
in  not  requiring  an  inspection  of  the  setdement,  has  lost 
him  the  benefit  which  he  might  have  derived  from  know- 
ing of  its  provisions.  There  i$,  therefore,  not  enough 
to  support  the  injunction* 


1817. 


Jackson 
Howousx* 


[Injunction  dissolved.] 


LAMBERT  v.  ROGERS. 


rpHE  bill,  by  which  the  Plmntiff  stated  himself  to  be 
'^  tenant  in  common  with  the  Defendant  of  an  estate 
of  which  the  Defendant  was  in  possession  of  the  tide 
deeds,  and  tl:iat  he  (the  Plaintiff)  had  lately  contracted 
to  sell  his  share,  but  the  purchaser  refused  to  complete 
the  contract  without  the  production  of  a  deed  of  settle- 
ment, (under  which  both  Plaintiff  and  Defendant  de- 
rived their  dde),  prayed,  that  the  Defendant  might  be 
ordered  to  permit  the  Plaintiff  to  inspect  and  take  a  copy 
of  that  deed,  or  otherwise  might  leave  the  same  in  the 
hands  of  one  of  the  Masters  for  safe  custody ;  and  that 
the  Plaintiff  or  his  solicitor  mi^  be  at  liberty  to  inspect 
and  take  a  copy,  and  verify  the  Sfame  by  comparing  with 
theoriginaL 

The  Defendant,  by  his  answer,  admitted  the  tenancy 
in  comniion,  but  said  that  be  had  lately  sold  his  share  of 

mortgagee  has  no  right  to  show  the  ddc 


Ju/y  10. 

Motion,  on 
the  part  of  a 
Plaintiff,  for  die 
production  of  a 
d^ed  alleged  to 
be  in  possession 
of  the  Defend- 
ant as  tenant  in 
common  with 
the  Plaintiff,  re- 
fused, it  appear- 
ing by  the  an- 
swer that  the 
Defendant  had 
sold  his  share, 
and  was  in  pos- 
session of  the 
deed  in  question 
only  as  mort- 
gagee to  the 
purchaser.    A 
of  his  mortgagor* 
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the  estate,  and  had  now  no  interest  therein)  except  by 
virtue  of  a  mortgage  made  to  him  by  the  purchaser,  for 
securing  payment  of  the  purchase  money ;  that,  in  his 
character  of  mortgagee,  but  not  otherwise,  he  then  had 
in  his  possession  the  several  title  deeds  relating  to  the 
estate;  and  admitted,  that  the  settlement  in  question 
was  also  then  in  his  possession ;  but  submitted  whether 
he  was  bound,  imder  the  circumstances,  to  produce  or 
permit  the  Plaintiff  to  inspect  and  take  a  copy  thereod 

A  motion  was  now  made,  on  the  part  of  the  Pluntifi^ 
agreeably  to  the  alternative  prayed  by  the  bill,  that  the 
settlement  might  be  deposited  with  the  Master  for  the 
purposes  therein  mentioned. 

Bell  and  Bkhersteth^  in  support  of  the  motion. 
Homcj  contra. 


The  Lord  Chancellor. 

As  between  two  persons,  respectively  admitting  them- 
selves to  be  tenants  in  common  with  each  other,  there  is 
no  doubt  that  the  Court  will  order  the  production  of 
title  deeds  in  the  hands  of  either,  for  the  other's  inspec- 
tion.  But  in  this  case,  the  Defendant,  who  has  admitted 
himself  to  be  tenant  in  common  with  the  Plaintil^  has 
done  that  which  puts  an  end  to  his  obligation  as  tenant 
in  common,  and  imposed  on  him  a  difierent  obligaticm. 
He  has  sold  his  share  of  the  estate,  and  now  holds  it 
only  by  virtue  of  a  conveyance  back  firom  the  purchaser 
by  way  of  mortgage.     The  estate  is  the  purchaser's  who 
has  made  this  mortgage,  and  a  mortgagee  has  no  right 
to  show  his  mortgagor's  tide.   It  would  be  attended  with 
very  dangerous  consequences  to  the  security  of  proper^ 
to  make  an  order  for  the  inspection  under  similar  cir- 

cumfitaiiccb. 
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Motion  refused  with  costs,  upon  the  Difendant's  pro- 
ducing an  affidavit  that  the  sale  of  his  interest  took 
place  previous  to  the  filing  of  the  bill. 


1817. 
Lambert 

V. 
BOGERS. 


MORTLOCK  V.  LEATHES . 

^tirflS  was  a  bill  for  an   account  by  a    Residuary 

"^    J^egatee  against  an  JQxecutor,  who  (it  was  averred) 

was  himself  indebted  to  the  testatrix  in  a  sum  of  ^^450. 

^The  answer  of  the  Executor  admitted  that  ther^  was 
an  imsettled  account  between  him  and  the  testatrix, 
upon  which  a  balance,  to  the  amount  of  £S6S  S^,  6d. 
remuned  due  to  the  testatrix*s  estate ;  but  it  went  onto 
«tate  that  the  debts  of  the  testatrix  were  not  all  paid, 
and  tliat  there  were  several  then  outstanding,  to  which 
he  (the  Executor)  wiis,  to  the  extent  of  assets  (includmg 
that  balance),  liable. 

Hart  and  Buck  moved  to  haVe  the  ^S6S  S;.  6d.  paid 
into  Court. 

Base  resist^  this  application,  on  the  ground  above 
stated. 


June*!* 

Executor  ad- 
mitting a  ba- 
lance due  from 
him  to  the  Tes- 
tator upon  an 
unsettled  ac- 
jcounty  ordered 
to  pay  the 
amount  into 
Court/  notwitfi^- 
standing  there 
were  din>t8  of ' 
the  Testator 
still  outstand- 
ing; the  Tes- 
tator having 
died  three 
years  before. 


The  Chakcellob  enquired  when  the  testatrix  died ; 
and  being  answered,  in  Mixrcky  1814^  said,  that  all  the 
debts  iouj^t  to  have  been'  paid ;  abd  ihade  the  order,  {a) 

(a)  Reg.  lib.  1816.  B.  fo.  1019.  —  This  note  was  commu- 
nicAted  by  Mr.  Rote. 
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Affidavits  ad- 
mittedy  after 
answer,  to  be 
read  in  support 
of  amotion  to 
pay.purcfaase 
money  into 
Court. ..." 

Defendant  be- 
ing in  posses- 
sion, and  having 
exercised  acts 
of  ownership, 
payment  of  the 
inoney  orderecl, 
althouj^h  an  in- 
fimt  heir  was  a 
necessary  party 
to  the  convey- 
ance. 


BRADSHAW  v  BRADSHAW  and  Othew. 

PX1HE  testator  in  his  Iife-*fime  entered  into  a  contract 
-^  with  Midgtty  for  sale  to  him  of  the  estate  in  ques- 
tion at  ^000.  After  the  contract,  he  made  bis  ^mU^ 
by  which  he  left  all  his  real  estates  to  certun  persons 
upon  the  trusts  therein  mentioned,  and  died,  leaving  an 
infant  heir  at  law.  Thfe  Cestuk  que  trust  tmder  the  will 
filed  a  bill  against  the  trustees  and  executors  for  the 
execution  of  the  trusts  of  the  will,  and  against  midf^ 
for  a  specific  performance  of  his  contract.  To  this  bill 
'  Midgley  had  put  in  his  answer. 

'  Agar  for  the  Plaintiff,  now  moved  that  Mid^Lej/  mi^ 
'  pay  his  purchase-money  into  Court.  Affidavits,  were 
read  in  support  of  the  motion,  stating  acts  of  owner- 
ship allied  to  have  been  committed  by  die  pur- 
chaser  since  he  was  let  into  possession,  and  dieae  were 
met  by  other  affidavits  under  the  agreement  cmq  the  part 
^  of  the  purchaser. 

Barbery  for  the  Defendant  Mtdgley^  olyected  to  the 
Plaintiff's  affidavits  being  read. 

The  Lord  Chancellor  said  it  was  now  cpnte  decided, 
that  upon  motions  of  this*sor^  affidavits  of  collateral 
circumstances  might  be  read,  and  that  it  was  a  practioe 
to  be  encouraged,  as  it  shortened  pleadings,  (a) 

Ordered  that  the  Defendant  Midgky  should  pay  the 
4^6000  into  Court  in  six  weeks,  (b) 


{a)  See  Crutchley  v.  Jern-        (b)  Reg..  Lib.  18|6.  A.  fo. 
inghanif  post.  502.  1023* 
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On  a  notice  to  vary  the  minutes  of  the  order  made 
op  ^e  foqn^r ,  n^tioDj^  Barber  sHOed  that  the  Da- 
fendant  Midgl^  was  satisfied  widi  the  titl^'  and  would 
pay  \is  j^ufphaserin^iibey  ^pc^  baying  a  cony^^ycmq^ 

Agar  replied  that  the  in&nt  heir  was  a  necessary 
pfu^  991^  Wi^^t^ed  that  the  purchase  ought  to  be  caoi^ 
pleted,  subject;  tp  \i\%  0X|96ating  the  convskyance  when  of 


1817. 


Bradshaw. 

IN 

Bradshaw. 
May  6. 


7/i^  Lp^  C9A)}C|U<U>IU 

If  Mr.  Midf^  will  be  satisfied  widi  such  title  as 
die  trustees  are  able  to  make,  let  him  send  a  convey- 
ance to  Mr.  4go^^  client,  and,  if  he  object,  I  will  re^er 
it  to  the  Master  to  settle  ft.  I^  however,  the  heir  is  a 
necessary  parfy,  you  must  wait  until  he  b  of  age.  I 
cannot  disturb  (he  order  to  pay  the  monqr  into  Court. 
You  have  the  posseissfofti  and  ownership  of  the  estate. 
It  is.strbngly  pressed,  that  it  is  a  hardidiip  for  a  man 
to  wait,  perhaps  twenty  years,  for  his  conveyance.  I 
agree  diat  it  is  so ;  but  it  is  the  resuh  of  unavoidable 
oircunistances,  and  not  the  &ult  of  any  body.  You 
cannot  keep  the  estate  and  money  too.  (a) 

(a)  This  note  was  conm^umcated  by  Mr.  Barter, 
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1817. 


June  6. 


JOHN  WIDDOWSON,  MARY  WIDDOWSON, 
and  ELIZABETH  WIDDOWSON  the  younger, 
Infiuots,  by  THOMAS  BARKER,  didr  neit  fiiend^ 


Plaintiffs: 


AND 


ROBERT  DUCK,  JOHN  MARSHALL,  and  £U- 
ZABETH  WIDDOWSON,  the  Elder, 

Defendants. 


Executors, 
having  personal 
estate  of  the 
testator  given 
to  them  by  the 
will,  upon  trust 
to  lay  out  on 
good  and  suffi- 
cient security, 
for  an  infant,  to 
be  paid  on  his 
coming  of  age 
after  a  decree 
to  account,  and 
after  notice  by 
the  next  friend 
of  the  infimt 
Plaintiff,  lend- 
ing a  part  of 
such  personal 
estate  upon 
mortgage;  or- 
dered to  pay 


JOHN  CHESHIRE^  by  his  wSi^  after  giving  several 
l^acies  and  annuities,  bequeathed  all  the  residue  of 
his  personal  estate  to  the   Defendants,  Marshall  and 
Duck  (who  were  also  named  as  executorB)^  upon  trust, 
after  ccmverdng  such  port  as  should  be.  saleable  into 
money,  to  place  out  the  same  at  interest  upon  some  good 
and  sufficient  security,  and  to  pay  and  apply  the  interait 
in  the  maintenance  and  education,  of  the  Plaintiff  John 
Widdawsonj  until  twenty-one,  and  then  to  pay  die.prin- 
cipal  into  the  hands  of  the  said  Plaintiff^  for  his.sok 
and  absolute  use.    The  testator  also  devised  all  his.mes^ 
suages,  lands,  and  hereditaments  (except  a  messuage  and 
premises'  devised  to  his  sister,  the  Defendant,  JEUxaietk 
Widdamsony)  to  the  said  Marshall  and  Duckj  their  heirs 
and  assigns,  upon  trust  to  pay  .and.  apply  the  rents  and 
profits,  or  a  competent  part,  towards  the  maintenance^ 
&c.  of  the  sfdd  Plaintiii^  till  twenty-one,  the  remainder 
to  accumulate  for  the  increase  of  his  personal  estate, 
and  to  go  to  the  Plaintiff  as  the  residue  of  such  personal 
estate  was   directed   to   go;   and,   upon  his  attuning 


the  same  into 

Court ;  but  the  motion  asking,  in  the  alternative,  that  the  executors 

might  be  ordered  to  replace  the  amount  by  so  much  stock  as  the  same 

would  have  purchased  at  the  time  of  investment,  was  to  that  extent 

refused. 
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twenty-one,  th^  upon  trust  to  convey  the  same  to  the  1817* 

sud  PlaindflS  tis  heirs  and  assigns.  Widdowson' 

The  testator  died  in  March^  1814,  and  wit)iin  a  month  Duck. . 

a{iter  his  death  the.  bill  was  filed  against  Duck  and  Jlfar- 
AJloS,  as  executors,  and  Elizabeth  JViddawson  the  dder, 
as  heir  at  law,  praying  that  the  will  might  be  established^, 
and  the  usual  accounts. 

•       •  •  -       • 

In  Jidyj.  1814,r  the  Defisnd^nts,  Duck  and  MarshaU^* 
put  in  their  answer,  whereby  they  admitted,  that  the 
testator  was  at  the  time  of  his  death  seised  of  tha  real 
estates  therein  described,  and  was  also  possessed  of  per- 
sonal estate^  consisting  of  mortgages,  bonds,  and  other 
securities,  to  a  considerable  amount^  and,  of  the  sum  of 
^14,000  five  per  cents,  standiiqr  in  his^  name;  which 
last^mentioned  sum  was  transferred  into  the  name  o£ 
the  Accountant-General,  under  aa  order  dated  the  27th» 
oiAugusti  1814. 

On  the  25th  oi  February^  1815,  Thoma$  Barker  (the 
uncle  and  next  fiiend  of  the  Plaintiffi)  being  informed 
that  some  monies  due  to  the  testator^s  estate  upcm  bond 
or  mortgage^  had  been  paid  ofi,  and  that  the  Defendants 
(the  executors)  intended  to  lay  out  the  same  on  mort-^ 
gage,  served  them  with  a  notice  in  writing^  signed  by 
him^  **  not  to  advance  or  lend  any  sum  or  sums  of 
'^  money,  which  might  come  to  their  hands  as  such  ex- 
«  ecutors,  either  on  mortgage  or  otherwise,''  but  to  pay 
the  same  into  the  bank  with  all  convenient  speed. 

By  the  Decree^  made  on  the  28d  cfjimef  1815,  it 
was  referred  to  the  Master  to  take  the  usual  accounts^ 
in  pursuance  of  which,  the  Defendants  were  examined 
on  interrogatories  as  to  the  personal  estate  remaining 
outstanding;  and  by  their  examination,  sworn  on  the 
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WiDDOWSOH 


1417^  16ih  6(  FdfUiorijif  1816,  it  aj[qp«fured  tlia^  iiot#itt»ttBEidt 

ing  tlie  notice  and  decree^  on  the  8tii  <!if  jtt^ui/tf  ISlS^ 
(two  months  after  the  date  of  the  decree,)  the  Defend- 

BUCK*  ants  hlkd  letit  ^iOOO  (JMUt  bf  ^  said  btttttahifini^  jpb;- 

sonal  estlite)  6A  mof^glige;  and,  on  tliiB  Itth  tfHHtimik 
mdbfK,  h^  I«it  aiS^OOO  (iftoher  port  fliel«tf)  afio  im 

On  the  11th  cS  Aprils  1816,  a  petition  was  presented 

by  Bariery  oH  hAii£  of  th6  infimts,  upon  whidi  die 

Vtde^Chianbelld^  inade  ian  order,  dated  thii  16A  of  Jl% 

foUowinj^  thcBt  th^  JDefendant^  [ib/b  e^cecntors)  ^Ikddld 

fbrthwith  call  in  the  mtita  bf  jgSOOO  and  ifiSOOO  i/b  ad. 

vanced  and  lettt  by  tlkiem,  and  IrecdVe  the  interest  Idttii 

&ereon;  and  iitot  th^y  shbnM  fkj  ifife  skmif  widi  ftd 

intere^  into  the  bank,  ^vfth  tte  pri^  6F  thb  Ao^ 

eduntant-Ocsieral,  ]^ei»ti!Tilig  Ae  con^di^rikfJcifa  at  HhiSli 

expence the ttilifie 'W6^6  t6b6  caltcldfii;  and  it^irte  <^ 

dered  that  the  same,  when  paid  intp  the  bUnk^  idMoA! 

be  laid  out  in  the  purchase  of  three  per  cents,  in  tmstin 

Ae  catse;  and  lliat  it  should  be  referred  to  'lb&  Mlbter 

to  enquire  whether  tlf^  perskmal  ^stMe  ^A  uutetmntoig 

on  securities,   ex6ept   the  said  stitalft  of  sS:^666  laid 

jg2000,  or  any  a»ld  What  part  thei^f,  1i^  ft  «6  )ms  «i 

continued,  and  that  the  Dderi&oiiii  shoiidd  laHLwMi 

call  in  such  piurcs  as  Yn%lft  ^p&ce  tt  be  iffl)pni|iiMf^ 

secured,  and  pay  tbt  sittie  itito  A<^  tteift,  ko  fik  yeriBed 

by  affidavit. 

Under  f^  ord^r,  the  Iksfendaiits  h^td  b^^eSAuHfaig^ 
on  interrogatories  as  to  the  outstanding  personal  estate, 
but  had  not  pi^d  in  the  sums  bf  ^000  and  ^gSibod^  or 
the  interest  respeciivdjr  due  tffei«4cm. 

A  motion  was  now  made,  on  bdialf  of  Hit  FTidhtifi, 
that  the  Defendants  might  be  Ordered  wifhin  aiminth  to' 
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trar^er  mta  ^h^  mune^  &^  of  the  AccoimtaatrGeneral 
suip)if^siui^  xoVMi:  three  per  centSf^aa  the  jfSOOO  would 
have  p\y[vhase4  oo  the  8th  ofjjf^gust^  1815»  acoorduig 
tq  ^  fvie£9g(Gt  price  of  such  annuities  on  that  day^  and 
^^cb^  ^  smp,  in  like  B^  Annuities  ^  the  sum  of  j£2Q0Q 
vquld  hay^  pipp^«^  on  the  17th  of  Jbagust^  ^815|| 
accordini^  3pc.  tqge^er  with  such  a  sum  of  moqey  as 
was  ^ufTalent  to  the  dividends  which  would  have 
been  due  on  Sfich  |(ap^  Aiumitie^  in  case  the  s^e 
had  been  purchased  on  the  said  8th  and  I7th  of  .^^S!^. 
respectively ;  but,  in  case  the  Court  should  not  think 
^  to  prdef  such  trapses  and  payipenta  to  be  made  as 
afi^res^dy  then  that  the  Defendants,  m^t; be  ordered 
i^thin  a  month  to  pay  into  the  bank,  with  the  pnyitv 
of  the  /sfdd  Accppntant-General,  the  said  suip^  of  ^3000 
md^OOO,  with  interest  frpn^  the  8tl^  ^d  17th  qf 
A¥gu$i  irespectivdy  f  and  that  the  same,  whep  so  pa^d 
inf  might  be  laid  out^  &c.|  and  that  the  D^endan^ 
9igM  i>e  Pld^Nred  pa  pay  tibe  costs  of  this  i^plicationi 
und  abo  of  the  fmo?^  petition^ 


1817. 


WuppowsoN 
Duck. 


By  Ibe  affidavits  qf  tlb^  De&ndapts  in  opposition  ig 
the  motion,  the  conduct  of  Barker  was  represented  as 
JKSiMiovifh  jpd  ii^tended  oply  to  harass  and  disturb 
tjie  Sefoidaiits  in  the  pfsr^rmance  of  their  duty  a^  ex<97 
jcnlosst  lit  was  fiiili^er  aJil^ged^  that  the  notice  ^ven  by 
him  was  mi  unpicjper  interference  pn  his  parj^  and  by 
ibe  I>efendants  regai^dad  aft  au^h,  an^  that  the  sums  ad- 
vanced by  thejn  ftm  moxtaBm  were  so  advanced  after 
taking  professional  advice  on  the  sulgect,  and  after  a 
valuation  made  of  the  respective  jociiritiea. 


The  mor^agors  had  Ifgm  served  with  APtice  imme- 
diiatejylo  pay  off  the  respective  sums  in  compjiianjce 
with  the  Older  • 
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1817.  Sir  Sanmel  lUmiUy  and  fVray^  ixt   support   of  Atf 

WiDDow8o)^'      inodoh,  contended  diat  executors,   haTing  dealt  lOH 

«.  properly  with    an  infint's  estate,    kfter    a  decree  to 

^ck;  Atcovlhti  and  after  notice  not  so  tx>  act,  were  bound  to 

replace  flie  fund  so  dealt  widi  in  the  same  sitoatioii  in 
^hich  It  would  have  been  if  it  had  been  properiy  in^' 
Y^ted  in  th&  beginning.  In  this  case^  a  ocmadanUe 
loss  hud  accrued,  in  oonsequtoce  of  ihe  mon^  being 
tent  oh  ihortgiage,  from  the  difference  of  the  price  of 
stocks. 


i|Hk<».i  ilv  ;-: 


Leach  and  Spencej  eontr^  relied  on  the 
mentioned  in  the  affidavit  of  the  executors,  and  <m  the 
words  of  the  will,  not  specifying  the  public  fiinds,  but 
directmg  the  monies  to  be  laid  out  ^^  on  good  and  waS- 
fident  security/^  ^  They  said  that  th6  anthority  €£  an 
executor  is  not  put  an  end  to  by  the  decree  to  aooount^ 
except  on  the  particular  points  to  which  the  decree 
applies.  That  the  Court  will  never  charge  an  executor 
or  trustee  to  the  extent  sought  by  die  present  motion, 
unless  there  has  been  wilful  and  corrupt  breach  of  trust; 
not  in  a  case  of  mere  misi^prehensioh  as  to  his  dlity. 

Sir  Samuel  BomtUyy  in  reply,  said  he  never  nndei^ 
stood  that  m  in&nt  was  bound  by  a  decree,  unless  it 
were  a  final  decree.  That  the  direction  to  lay  out 
money  on  good  and  sufficient  security  ddes  not  antho- 
rize  a  trustee  to  lay  out  money  on  mortgage;  ^MA 
was  a  point  he  considered  as  wdl  setded* 

The  Loiu)  Chaitosllob;. 

There  are  many  cases  where^  an  executor,  after  a 
^cree,  and  consequently  after  he  mi^t  have  had  the 
directions  of  the  Court,  chusing  to  lay  but  nk>ney  on 
mortgage,  if  the  transaction  should  appear  to  be  for  die 
infimt's  benefit,  the  Court  will  give  the  infimt  the  advan- 
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tage  of  it,  but  if  otherwise,  .will  at  least  consider  the  1817; 

iRind  as  inoney,  and  make  the  execuior  bring  it  into         ^  — » '"^ 

Court    iTie  question  is,  wHd&cr  these  executors  were  innowsoK 

authorized  to  lay  out  this  money  on  mortgage  after  a  Duck. 

decree.    The  principle  acted  upon  by  former  Chan* 

cellors  is,  that  after  a  decree,  an  executor  cannot  deal 

with  the  assets  for  the  purpose  of  investment,  without 

the  leave  of  the  Court    And  that  permission  will,  only 

on  special  'groundb,  be  extended  to  the  laying  out  of 

money  on  mortgage.    In  this  case,  the  decree  for  taking 

the  accounts  contained  a  special  provision  that  the  Mas- 

ter  should  see  which  of  the  testator's  mortgages  should 

be  called  in,  and  which  continued*     The  cases  before 

Lord  Thurlcnx)j  which  I  will  look  into,  go  no  ftirther,  I 

think,  than  to  treat  the  money  laid  out^  as  money,  in  the 

iiands  of  the  executors,  unless  li^d  out  or  employed  by 

them  afl;er  an  order  to  the  contrary. 

With  respect  to  the  Vice-Chancellor^s  order^  I  do 
not  see  the  reason  of  the  reservation  oi  costs.  If  the 
executors  were  authorized  to  lend  the  monqr,  thqr 
ought  not  to  pay  the  costs;  but  if  not^  they  must  un- 
doubtedly be  put  to  that  expense. 


I . 


The  Lord  Chancellor.  j^^^  i^ 

There  is  no  case  to  charge  these  executors  to  the 
extent  sought  by  the  first  part  of  this  motion.  With  re-> 
gard  to  that  part  of  it  which  calls  upon  them  to  pay  in  the 
money  with  interest  firom  the  time  of  its  being  laid  out 
by  them,  the  Vice-Chancellor  thought  it  right  that  the 
mortgages  should  be  peremptorily  called  in.  My  opi- 
nion is,  that  it  should  be  referred  to  option.  The  rule 
is,  never  to  permit  a  trustee  or  executor,  afl;er  a  decree 
to  layout  money  on  mortgage,  without  a  previous  ap«- 


5V> 


CASE»  m  CHA^CfiBrY^ 


WlBDOWSQH 

V. 


pUcBti^n  to  the  Gooitf  K  then,  thaife  who  npreamX 
the  injGints  wiU  insist  on  thJB  rule,  I  shall  not  grant  tli« 
motion  to  the  fiill  esU^tof  replacing  the  stock  in  qiecie; 
but  I  think  it  rij^t  in  the 


June  7* 

The  Court  has 
no  jurisdiction 
to  order  the  tax- 
ation of  a  soli- 
citor's bill  of 
costs,  for  busi- 
ness done  in  a 
cause  in  the 
Court  of  Ghreat 
Sesssions  in 
Walest  where 
there  is  no  de- 
tention of  title 
deeds,  nor  any 
other  matter 
besides  costs, 
in  dispute. 


JSr  parte  FARTRIDGS  and  Others, 

A  PETITION  was  present  at  the  Rolls  for  s 
'^^  reference  to  the  Master  to  tax  the  bill  of  costs  of 
the  aolidtor  JEbr  the  petitioners,  in  certain  cau3es  in  th^ 
Court  of  Great  Sessions  at  Cardiff^  and  that  the  8ai4 
solicitor  might  be  directed  to  produce  on  oath  all  bookie 
papers,  &c.  rdnting  to  sudi.bill,  or  to  any  of  the  itemf 
dharged  therem,  &a  and  to  didivec  up  all  deeds,  &c.  in 
his  custody  or  power  belonging  to  the  pedtionen.  Tlie 
biU  had  been  delivered  towards  the  end  of  the  niopth 
or  October  pf^e»cedin^  and,  at  the  expiratum  of  that 
month,  the  solicitor  brought  his  action  in  the  CkNUt  of 
King's  Bench  for  the  recovery  of  the  amount.  Tlie 
^plication  was  resisted  on  the  ground  that  there  was 
no  cause  in  Court,  and  that  the  Judges  of  the  Court  of 
Great  Sessions,  in  whiqb  the  wbple  busiott?  was  doo^ 
constituted  the  proper  jurisdiction  for  directing  the 
taxation.  But,  on  the  audiority  of  Ex  parte  IZv- 
bridge  {a)f  and  the  cuses  there  referred  to,  the  order 
was  made. 


Sir  &  tUmiUjf  BX^  BlaJce^  on  the  part  of  the  aolicalQr, 
now  moved  to  dischaige  tlus  order,  and  cited  ExparU 

Wheeler,  {b) 


(a)  6  Ves.  425.,  referring  to 
9  T.  R.  275.  1  Stra.  628. 
1«ikLS89. 


{b)  3  V.  &  B.  21, 
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Leach  and  Pkittimorej  oontr^  insisted  that  the  act  of  1317. 

parliament  (a)  gives  jurisdicticm  to  this  Court,  and  in         £siafU 
support  of  the  older  obtained,-  ryerred  to  Ex  parte  JVU-      Paetruk». 
liams  (&),  a  case  mentioned  in  Douglas  (c)f  and  Uqtfd  ▼. 
Mounds  (df) 

The  Lord  CnANdBLLdR  took  tiAe  to  consider,  and 
afterwards  said,  he  had  looked  into  the  case  Ex  parte 
U^tbridge^  and  thou^t  that  was  not  a  suffident  autho- 
rity for  the  order  made  in  thid  cUse.    There  business 
had  been  done  by  a  solidftor,  Who  refused  to  deliver  up 
die  deeds  and  papers  in  his  possession.    The  Court  had 
clearly  juHsdicdoA  to  order  him  to  deliver  up  the 
d)e^  and  papers,  but,  to  do  justice  between  the  pardes, 
it  was  necessa^  that  akiy  Hen  which  the  kolidtor  mi^t 
have  fer  cogts  idiould  be  first  &diargecl,  and,  to  asber- 
tabi  die  tfmotmt  of  sudi  lien,  iakadonwas  requisite;  so 
diii^  di#e  die  taxadon  Was  consequent  upon  the  order 
to  ^deGter  up  die  deeds  and  papers.    But  here  there 
was  no  detendon  bf  deeds,  as  die  solidtor  had  told  die 
partyto  take  them  whenever  he  pleased;  anditappeared 
he  had  taken  such  as  he  diou^t  proper.    His 
fdded,  duit  none  irf*  dife  tasles  iNsfen^ 
peatt^  t6  hhh  to  go  thie  lei^  of thi^  (vf2.)  to  andiori^ 
die  taxation  of  a  soUcftoir^s  1M  £^  iHiiniiess  dotte      dii^ 
Court  of  G¥6at  Seilaons,  whi^  ttddlteg  be^tnid  tbsto 
wa^  in  disputtw 

The  order  was  subsequendy  discharged. 

{a)  2  G.  2.  c.  28.  ((^  1  Tidd^s   Rrac  (hst 

(5)  4 1.  R.  496.  ed.)  9i\. 

(c)  1  Doug).  199.11. 
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1817. 

June  25.    . 

At^.  1« 

Purchaser^  (a 
trustee,  acting 
on  behalf  ofhim- 
aelf  and  others 
his  co-trusteesy 
and  of  the  Ces* 
tut  que  irusUf) 
ordered  to  pay 
purchase-mo- 
ney into  Court ; 
the  agreement 
having  been 
entered  into  in 
the  name  of 
himself  alone ; 
upon  affidavits, 
that  the  Flain- 
tifi  (the  ven- 
dors) had  no 
notice  of  his 
acting  for 
others,  and  of 
acts  of  owner- 
ship committed 
since  possession 
given  to  him 
under  the  agree- 
ment; in  oppo- 
sition to  the 
answer,  alleg- 
ing notice,  and 
denying  any 
acts  of  owner- 
ship by  hunself, 
or  by  any  other 
person,  to  his 
knowledge. 


CRUTCHLEY  and  Others  v.  JERNINGHAM. 

BYarticies  of  agreement  dated  the  19th  of  Jforc*,- 
1814,  the  Plaintiffs  agreed  to  sell»  and  the  De*- 
fendant  to  purchase^  for  ^350,  to  be  paid  as  therein 
mentioned ;  and  it  was  further  agreed  that  the  Plaintifi 
should)  at  their  respective  costs,  deliver  to  the  Defiaid- 
ant  or  his  solicitor,  within  three  months,  a  full  abstract 
of  tide,'  and  on  or  before  the  25th  of  Marchf  1815» 
execute  proper  conveyance^  and  deliver  the  title  deeds, 
*^  unto  and  to  the  use, o^  or  for,  theDe&ndant^  his 
**  heirs  aiul  assigns,  or  such  other  person  or  person^ 
«  use  or  uses,  as  be  or  tbey  should  direct,"  such  oc»i- 
veyances  to  b^  prepared  at  the  expense  dTtheZ^efendanV 
and  to  contain  the  usual  covenants.  The  Defendant  to 
enter  iiito  possession  on  the  25tfa  of  March,  lS14if  mi 
to  pay  or  allow  interest  upon  tlie  purchase-monyqrt  &pm 
that  time  until  the  completion  of  the  purchase* 

On  the  25th  of  Marchy  1814,  the  Defendant  was  kt 
into  possession  according  to  the  agreement :  and^  witiun 
the  time  specified,  an  abstract  wa^  delivered,  to  the  title 
spearing  upon  which  abstract  no  objection  was  made 
on  the  part  of  the  Defendant,  who  continued  in  posses* 
sion,  and  received  the  rents  and  profits,  exercising  acts 
of  ownership,  as  charged  by  the  bill. 

On  the  7tfa  of  Marchy  1816,  the  purchase  not  being 
yet  completed,  the  solicitor  for  the  PlaintiiR  wrote  to 
the  Defendant,  offering  to  allow  him  time  for  the  pay- 
ment until  Ladh/'dayy  1817,  on  condition  that  the 
interest,  up  to  Lady-^ay,  1816,  should  be  then  paid, 
and  the  subsequent  interest  as  it  should  become  due; 
to  which  the  Defendant  returned  an  answer,  stating 
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bis  intention  to. perform /the  agreement^  and  pay  thfe 
purchase-money  at  JjEAf-dm/^  1817y*  «but  without 
noticing  the  payment:  fif  intareat  -.On  dbiei'/di  ci\,Mag 
foUowing)  another  letter  was 'written  by  die  Plaindfib^ 
solicitor,  requiring  an  explicit  answer  on  di^t  point,  to 
whieh  no  answer  ^as  returned. 


1817. 

JXENINOttAll. 


The  biU^  stating  tbesei^fiusts,  pmyed  a  specific  peir- 
fonnance  of  idle  agreeibent/ 

« 

The  Defendant,  by  his'tmswer,  stated,  that  the  pre- 
mises were,   some  time   previous  to  the  agreement  in 
•question^  put  upifiv  sale  by  public^ancfion,  in  three  lots, 
but  were  not  sold*  at  siichi  auction,   and  that  the  De^ 
fendant  :beuig  informed  byihe  agent  for  the  Plaintifis 
that  the  same  were- ta be  sold  by  private  contract,  and 
Jb^g  desirous^    <^on  behalf  ;of  himself.    Sir  Bichati 
^  Bedmg^fiddj  Bart,  and  Francis  Hargrceoei  Esq.,  as 
^^ .  tmsteea  for  the  Defendant's  brother.  Sir  Qeorge  Jer^ 
^^  ninghami^  to  purduise.  the  premises  comprised  in  lot 
three,  .it  was  represented  to  him  that^  if  he  would  pur- 
chase the.  whole,  he  might  easily  find  a  purchaser  for  the 
other  two  lots,  at  such  price  as  to  faring  down  die  purchase 
money  for  lot  three  to  ascertain  sum  p&t  acre;  whereupon 
he  agreed,  ^^oa  behalf  of  himself  and  his  co-trustees,"  to 
purchase,  the  whole  of  die  prennses  in  trust  as  aforeslaid, 
and  the  agreement  was  drawn  up  and.ekecuted  by  Jbim- 
self  and   the  Plamtaffi.     .He  said  diat  the  Plaintifis' 
agent  treated  with  .him.  as  a. trustee,  and  concluded  his 
agreement  mth  him  jn  ;.that  dbaracter,  and.  that  hei  the 
J>efendant  ^*  understood,  and  Terily  believed,  thatdU^ 
Plaintiffi  knew  that  he  ^  entered  into  ihe  agreement  as 
such  trustee."     He  admitted  his  Jhaving  taken  posses^ 
.ttcm,  and  receiyed.the  rents  and  profits,  ^' as  agent  of. his 
<<  brother.    Sir*  George  Jermngham^*   but  denied   that 
he,  or  (to  his  knowledge)  any  .parson,  ^.saYe  the:tenant 
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^  in  posanaioQi'^  bad  eKenwed  voq  pets  of  ^^vmenUp 
other  than-fagr  the  Jpeoeipt  of  roity  or^diatheoranyodier 
{MBOA  (to  hb  imovledgt)  had  ceased  any 
as  fltalsd  inthe  bilL  He  bdieved  it  mif^  a|qpear  by  ihe 
dn^bract  tl^  the  Fiaintiffii  were  able  to  make  a  good 
titl^  bat  said  that  tlie  tide  had  not  been  approved  by 
counsel,  and  therefiire  reserved  the  ri^t  of  ofajecdi^. 
Tbfit  in  2fjprf4  U15,  po  pnxchasev  for  the  tipo  first  lots 
having  been  procured,  the  Defendant  becaBdedeaironstf 
abandoning  the  purdiase^  conceiving  he  had  ar^tto 
do  so  UDoa  fciStitiug  die^  dffx?iPTtt    ' 


.  He  adyiitted  Ac  oonce^pcMBdence  with  the  ylickor  fcr 
^Q  PlainliflBi,  alleging  that  it  did  not  amottBt  to  a  poih 
ifiife  und^ftaldiuif  on  bis  nant  to  oomnlatB  the  aarecnient: 
end  slated  ifai^  be  hfuL  ones  the  dale  of  the  Jaat  iettOf 
(mhich  he  did  not  answier,  being  then  abmad,)  «  bshaif 
cf  bis  'brother  naid  the  ktteiest  ud  to  last  BCHdiadDBaSt 
fie.sfiid  dmtf  in  conseqiienGa  of  bo  ptircliaaBC  bainig 
Jieea  peocnrisd  fov  rtlie  tev^  lots,  he  was  unat^ 
{mrphasevaiQiiey  witfaont  areaortiag  to  she  sale  wtjsAa 
estates  0f  which  he  HfBs  in  like  manner  a  tmsfcee  fir 
bis  hmdier:  and  sobmitted  that  Sir  Qionui  JknuBAuiu 
and.his  ooptruateeib  pught  Id  be  made  parties  to  ifaejait 


,  The  PJaintffi  new  moved  that  the  Defendantm^ 
be  ordered,  within  a  fi^vnight,  to  pay  the-yefpaiaderof 
the  pnrchaaa^nooqr  into  eeurt,  wJA  interest  tiosa  Ifi- 
chadbnaskst;  and  this  jootioo  axes  supported  bf  aft* 
daxdt,  stating  ifagtAe  Haintifib  had  no  notioe  4f  ti^ 
Defendant  being  a  tinistee,  or  that  he  wsted  as  aodi 
tsustee  on  behalf  of  his  brother  and  m  trnsfcirii  in 
laaking  the  pu|)cfaase^  until  long  after  he  had  4Men  ad- 
mitted into  possession,  and  then  od^  as  the  drcuaKtaase 
was  intnxluced  by  way  qf  parenthesis  in  a  letter  (dated 
the  4th  of  lf£9,  1816,)firo<nthe^DefeiidanttothePbin^ 


CASES  IN  CHANCERY. 


•«ec 


aiB^  solicitor.  The  nfBdovit  fordier  stated  acts  o(  owntr- 
ship,  in  the  felling  cf  ^a  poplar  tree  by  a  person  hi  die 
employ  of  the  Defendant,  hi  letting  port  of  the  estate 
to  a  foriner  tenant  at  an  increased  rent,  taking  ^stresses, 
and  giving  notice  to  quit,  and  in  letting  other  parts  to 
a  tenant  xdio  had  imderdrahied  the  meadows,  ploughed, 
sown,  and  taken  crops,  since  the  time  when  he  entered 
into  possession. 

Huxrt  and  lto$ey  in  support  t)f  the  motion,  stated  that 
there  were  two  questions :  first,  wfattber^e  agreement 
was  within  the  statute;  and,  seconAy,  whether  there 
'Were  circumstanoes  of  oonduct  such  as  would  lead  the 
^Court  to  anticipate  flie  decree  so  &r  as  tt>  secure  the 
purehase-money.  The  agreement  could,  ^  tins  pur- 
pose, be  oonsdder^  only  as  'the  agreement  of  tiie  De- 
jfendant;  and  die  acts  of  ownership  which  were  alleged 
by  the  bin,  al&dugh  not  admitted  by  the  answer,  were 
StibiBtantiated  by  aifBAsEvit,  Which  it  was  competent  for 
the  Flaintifis  to  tead,  nottnilurtanding  the  answer.  Bur- 
'roughs  r^  Oakley,  (a) 

'&rS.'BomUbfBndBUa»s  coattif  deded  die  compe- 
tencfy  dT  reaiding  die  affidavit;  and  said  diat^  in  diis 
cas^  die  tide  not  having  been  approved,  it  was  not 
ascertained  diat  diere  esSsCed  sudi  a  contract  as  the 
Court  would  specifically  perfivm;  and,  unless  that  was 
dear,  die  Court  would  nev6r  interfere  to  order  die  pay- 
ment in  of  die  purchase-monqr*  The  admission'in'the 
answer  was  only  as  jto  the  Ji(e&i|dant's  single  bdief  of 
the  suffidency  of  the  tide;  but  it  must  first  be  aeoqited 
by  his  co-trustees.  No  act  was  proved,  amounting  to 
waiver  of  objection  to  title.  The  Defendant  entered 
into  possession  under  the  agreement,  wlmb  provided  for 
his  taking  possession,  the  question  of  tide  being  left 

(a)  Ante,  vol.  i.  82. 976. 


1^17. 


CaureMbsv 
JaamiiattAir. 
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open.  If  the  only  question  before  the  Ccnrt  was  diat 
of  title,  the  Plaintiffi  were  entitled  to  an  immffliate  le- 
ference»  and  they  ou^t  therefore  to  set  down  the  cause 
for  hearing*  Under  similar  circumstances  the  ZAJrd 
Chancellor  refused,  in  Mcn^an  v.  Sham  {a\  to  order 
payment  of  the  purcfaase-moneyf  and  refused  it  with 
costs. 


August  1. 


The  Lord  Chancellor  said,  this  was  the  case  of  a 
gentleman  purchasing  on  behalf  of  himself  and  others, 
when  it  did  not  appear,  on  the  &ce  of  the  contract  that 
he  was  purchasing  excq>t  for  himself  alone.  The  time 
fixed  for  the  payment  of  the  purchase-money  was  loi^ 
since  passed.  A  purchaser  has  no  ri^  to  say  that  he 
will  put  an  end  to  the  agreement,  forfeiting  his  dqposit. 
.  Here  the  purchaser  admitted  receipt  of  rents  and  pro- 
fits, notwithstanding  he  denied  acts  of  ownership.  Bvt 
the  material  circumstance  was,  that  he  had  admitted  a 
good  title;  insisting  nevertheless  that  he  had  a  right  to 
object,  the  title  not  havii^  been  approved  by  ooonseL 
His  Lordship  was  of  opinion,  however,  diat,  haviiw 
admitted  so  much,  and  having  entered  into  the  agree- 
ment in  his  own  name  alone,  those  with  whom  he  had 
contracted  had  a  right  to  hold  him  to  his  purchase  ai|l 
that  the  circumstances  of  the  case  did  not  vary  the 
general  rule  now  established. 


[Order  to  pay  the  money  into  Court  before  the  next 
seal.] 

(a)  AfUe^i^S. 
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The  Rev,  THOMAS  WILLIS,  LL.D.  Plaintiff; 

AND 

JOHN  PARKINSON  and  ISAAC  WOOD  (a  Luna- 
tic),  and  MARGARET  FOSTER,  JOHN  DARCY, 
and  ELIZABETH  his  Wife  (Cgmmittees  of  the  said 
Lunatic),  Defendants. 


By  content. 
July  SL 


-npHE  bill  (the  pn^er  of  which  was»  that  a  commis* 
•  .  sion  might  issue  ^to  ascertain  boundaries  and  dis- 
.tuigiiish  the  prebondal  lands  therein  mentioned,  and 
ihat  the  same,  when  so  distinguisbed,  might  be  held  by 
llie  Defendants,  separate  and  distinct  from  the  t  other 
freehold  and  copyhold  lands  therein  also  mentioned,  and, 
if  not  to  be  distinguish^,  then  that  the  commissioners 
Height  s^  out.fiom  the  said  freehold  and  copyhold  lands 
so;  much  as  coutdoot  be  so  disdi^uished,  to  be>held  by 
^the  Defendants,  as  leste^  of  the  said  prebendal  lands 
jVSd^  the  ]ii4^titre  therein  mentioned,)'  was  filed  by 
the  Plai&tWr  as  preb^adary  of  A^arby,  in  Lincolnshire^ 
nrhidh  prebend  coto^isted  of  .the  manor  and^rectoiy,  and 
of  various  lands  and  tjrthes  in  the  parish  of  Asgarby, 
with  the  courts  leet,  courts  bar(m,  and  otfier  rights  and 
royalties  belonging  thereto,  and  was  held  by  the  De- 
fendants under  a  lease  granted  by  a  former  prebendary 
for  three  lives,  two  of  which  were,  then  living,  under  the 
yearly  reserved  rent  of  £ST.  It  afi^ieared  (by  an  ex- 
jtract  from  the  parliamentary  surrey,  taken  in  the  year 
1650,  Jljr  the  commissioners  a^^inted  by  the  Commons 
idiiri|ig;tfae  uawpation,  in  order  to  found  an^act  of  the 
Commons  (for  the  abcdidiing  of  deaos  and  chapters,) 
diat  the  prtbend  jthen  consisted  of  certain  rionts  due  from 
VoL-IL  LI 


Commission 
to  ascertain  and 
dittiogulsh 
boundaries, 
and,  if  not  to  be 
distinguished, 
to  set  out  the 
value,  upon  a 
bill  by  a  pre- 
bendary against 
lessees  of  the 
prebendal 
lands,  also 
owners  of  other 
lands  within  the 
parish,  with 
which  the  pre- 
bendal lands 
had  become  in- 
termixed and 
confounded  by 
reason  of  the 
unity  of  posses* 
sion.    See  be- 
fore, p.  410. 
Speery.  Crauh 
ter. 
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Wilms 
Parkinson. 


the  freeholders  within  the  township  of  Asgarln/j  holden 
of  the  prebendary,  as  lord  of  the  manor  of  Asgarbjf  g 
of  the  courts  baron,  courts  leet,  fines,  and  other  royal- 
ties appurtenant  to  the  manor ;  of  certain  rents  due  fiom 
the  copyholders  holding  by  copy  of  court-roll,  by  fines 
and  other  services ;  of  a  prebendal  or  manor  hous^  con- 
taining the  several  particulars  therein  stated ;  and  of  va- 
rious inclosed  lands,  divers  pieces  of  open  field-land,  in 
certain  fields  in  the  township  of  ^g^ariy  (containing  alto- 
gether 245  acres  and  3  roods, )  of  certain  oxgangs  of  land 
in  the  manor,  and  of  the  tythes  of  com,  hay,  wool,  and 
lambs,  and  all  other  tythes  belonging  to  the  prebendary 
as  parson  of  the  parish.  The  prebend  had  heesa  uni- 
fbrmly  leased  out  upon  lives :  and,  in  the  various  leases 
then  existing,  the  same  was  no  other  ways  described  dum 
in  the  following  general  manner,  viz. 


*^  All  that  the  prebend  of  Asgarby,  in  the  county  of 
^^  Lincoln^  and  all  that  the  manor  and  rectory  of  jb- 
garby  aforesaid  to  the  said  prebend  belongings  with 
all  and  singular  the  lands,  arable  meadows,  feedUxig% 
commons,  courts  leet,  courts  baron,  rents,  royalties^ 
^^  services,  tythes  and  hereditaments,  to  the  said  prd)end 
belonging,  or  in  any  wise  appertaining,  with  all  and 
singular  their  appurtenances,  situate,  lying,  and  being 
in  Asgarby  aforesaid/' 


«c 


4i 


CC 


C( 


« 


The  Defendants  were  the  owners  also^  by  purchase  of 
all  the  fireehold  and  copyhold  lands  within  the  pariah, 
not  included  in  the  preb^idal  lease;  and,  in  conse- 
quence of  the  unity  of  possession,  it  had  become  almost 
impossible  to  distinguish  the  prebendal  fi*om  the  odier 
estate.  The  Defendants  contended,  that  th^  had  not 
blended  the  estates  together,  but  that  the  same  took 
place  upwards  of  a  century  ago,  when  the  wliole  paridi 


CASES  IN  CHANCERY. 


509 


oiAsgatby  was  sold  by  the  different  owners  to  Dr.  James 
Gardiner^  then  Bishop  of  Lincoln ;  by  which  means  he 
became  sole  o^imer,  not  only  of  the  freehold  and  copy* 
hold  lands,  but  also  lessee  of  all  the  prebendal  lands  in 
the  parish ;  and  that  these  properties  having  been  since 
enjoyed  as  one  estate,  the  boundaries  had  become  inter- 
mixed, so  as  to  prevent  the  distinguishing  one  from  the 
other. 


1817. 


Willis 
Parkinsoit* 


The  Plaintiff  founded  his  claim  upon  the  parlia*- 
mentary  survey  before  stated,  and  also  upon  the  title- 
deeds  in  the  hands  of  the  Defendants,  which  had  been 
deposited  with  their  clerk  in  court  pursuant  to  an  order 
dated  the  2lst  oi  August^  181 1,  and  had  been  inspected 
by  the  solicitors.  Tlie  answers  had  been  replied  to;  but 
the  Defendants  had  entered  into  no  evidence,  and  con- 
sented to  a  conupission  being  issued  for  the  purpose 
prayed  by  the  bill. 

The  Plcdntiff  also  had  not  examined  any  \^tnesses, 
intending  to  produce  the  parliaiuentary  survey  at  the 
hearing,  if  required,  (but  which  the  Defendants  did 
not  require  him  to  do,)  and  relying  upon  the  evidence 
furnished  in  his  favour  by  the  .Defendants'  title-deeds. 

The  cases  of  The  Duke  of  Leeds  v.  The  Earl  ofStrctf- 
Jbrd  {a\  and  The  Attomey-General  v.  FuUerton  (6),  were 
referred  to;  and  a  Decree  was  made,  by  consent,  agree- 
ably to  the  following  minutes :  — 

*^  Let  a  commission  issue  to  inquire  and  ascertain  which 
and  what  quantity  of  the  lands  in  the  possession  of  the 
Defendants,  in  the  parish  of  jtsgarb^^  are  leasehold  be- 


(«)  4-  Vcs.  180.  (b)  2  Ves.  and  B.  263. 
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longing  to  the  prebend  of  Asgarby,  and  held  by  them 
under  a  lease  from  the  prebendary  thereof;  and  let  the 
commissioners  distinguish  the  prebendal  lands  so  held 
by  the  Defendants,  from  the  freehold  and  copyhold  lands 
belonging  to- the  Defendants  in  the  said  parish  of  At- 
garbj/i  to  ascertain  the  respective  boundaries  of  the  pre- 
bendal and  of  the  freehold  and  copyhold  lands,  and  to 
distinguish,  divide,  and  ascertain  the  prebendal  lands 
by  metes  and  bounds  accordingly ;  and  i^  by  reason  of 
the  confusion  of  boundaries,  or  alterations  of  names,  or 
any  other  circumstances,  the  commissioners  shall  not  be 
able  .to  distinguish  or  ascertain  the  said  prd)endal  lands, 
or  any  of  them,  in  that  case  let  them  set  out  such  quan- 
tity of  lands,  now  in  the  possession  of  the  Defendants 
i¥|thin  the  said  parish,  as  may  be  of  equal  value  with 
the  prebendal  lands,  or  so  much  thereof  as  cannot  be 
distinguished  or.  ascertained  as  aforesaid.  And  let  all 
deeds,  books,  papers,  writings,  plans  and  surrqrs,  &€• 
be  produced  before  the  said  commissioners  up<m  oath, 
with  power  for  the  said  commissioners  to  ^?ie;ftniipe  &e 
parties  and  witnesses  upon  oath.'* 
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IS  17. 


STURGES  and  Another  v.  BROWN  and  Others. 

DOUPELL    moved,    that  the  bill  might  be  taken 
pro  confesso  against  the  Defendant  Brawn^  and  set 
down  for  hearing  accordingly,  in  de&ult  of  his  answer 
being  put  in  and  perfected  on  or  before  the  28th  of  No^ 
vember.     The  motion  was   supported    by  an   affidavit, 
stating,  that  the  Defendant  was  brought  up  on  the;  1st  of 
March,  by  habeas  corpus  cum  causis,  directed  to  the  mar- 
shal of  the  King's  Bench,  to  answer  for  a  contempt  in 
not  putting  In  his  answer,  and  was  thereupon  ordered -to 
be  turned  over  to  the  Fleet,  there  to  remain  untU  he 
should  fully  answer  and  clear  hisT  contempt,  or  the  Court 
make  further  orders  That  on  the  6th  of  March,  by 
habeas  corpus  directed  to  the  warden  of  the  Fleet,  he  was 
brought  before  Lord  EUenborough,  C.  J.  and  re-qommit- 
ted  to  the  King's  Bench,  where  he  still  remained.    That 
in  case  the  Defendant  had  remained  in  the  custody  of  the 
warden  of  the  Fleet,  and  had  not  put  in  his  answer,  the 
PUuntiff  might  have  applied  for  and  obtained  an  alias 
pluries  habeas  corpus  before  the  said  28th  of  November. 
And  this  application  was  founded  on  the  case  of  Preti" 
dergast  v.  Savbergue  (a),  in  which,  a  Defendant,  having 
removed  himself  back  to  the  Kong's  Bench  from  the  Fleet, 
'  in  order  to  prevent  his  being  brought  up  upon  an  alias 
pluries  habeas  corpus,  it  was  ordered,  that  if  he  did  not 
put  in  his  answer  by  the  time  at  which  an  alias  pluries 
would  r^ularly  have  issued,  the  bill  should  be  taken  pro 
confesso  against  him. 

The  circumstances  under  which  the  order  was  made 
in  that  case^  not  appearing  sufficiently  upon  the  report,. 

(a)  2  Dick.  535. 
LI  S 


June  25. 
July  15. 

Defendant 
having  been  re- 
moved by  Aa^Aw 
corpus  from  the- 
K.  B.  to  the 
Fleet  prison, 
for  contempt  in 
not  putting  in 
his  answer,  and" 
having  procured 
himself  to  be 
afterwards  re- 
committed t(^ 
the  K.  B.,  in 
order  to  prevent 
an  alias  pluries, 
ordered  that 
the  bill  should 
be  taken  j9ro 
confesso  against 
him,  in  default 
of  his  putting 
in  his  answer  by 
the  time  at 
which  an  alia 
pluries  might 
have  issued.^ 
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of  the  case  in  Dickins,  tlie  Lord  Chancellor  directed 
the  motion  to  stand  over,  for  the  purpose  of  examining 
the  Register's  book ;  which  having  been  afterwards  done 
accordingly,  His  Lordship  made  the  order  iqpon  the 
authori^  of  the  case  cited,  (a) 

« 

(a)  Reg.  Lib.  1816.  B.  1377. 


PRENDERGAST  v.  SAUBERGUE  and  Othera. 
Reg.  Lib.  B.  1776.217. 

The  Defendant  Sauberguey  being  in  custody  of  the  Mar- 
thai  of  the  Marshalsea  of  the  Court  of  King's  Bench,  it  was, 
by  ordei'  dated  the  28th  of  January^  ordered  that  a  habmi 
corpus  cum  cautis  should  issue  to  the  said  Marshal  to  brii^ 
the  said  Defendant  to  the  bar  of  this  Court,  to  answer  bis 
contempt  for  not  putting  in  an  answer  to  the  Plaintiff's  bilL 
On  the  12th  of  February  the  Defendant  was  brought  up 
accordingly,  and  persisting  in  his  said  contempt,  it  was  then 
ordered  that  he  should  be  turned  over  to  the  Fleet,  and  that 
a  habeas  corpus  cum  causU  should  issue,  directed  to  the 
Warden  of  the  Fleet,  at  the  return  thereof,  to  bring  the  De- 
fendant to  the  bar,  to  answer  his  said  contempt.  The  De- 
fendant, on  the  same  evening,  procured  himself  to  be  remov- 
ed back  to  the  King's  Bench,  by  habeas  corpus^  in  order  to 
elude  the  process  of  the  Court.  Wherefore  it  was  prayed 
that  the  bill  might  be  ordered  to  be  taken,  as  against  him  the 
said  Defendant,  pro  confes^o,  unless  he  would  consent  and 
agree  to  put  in  his  answer  within  such  time  as  the  Court 
should  think  reasonable.  Whereupon  it  was  ordered,  that 
unless  the  answer  was  put  in  on  or  before  the  last  day  of 
term,  the  Plaintiff  should  he  at  liberty  to  apply  for  their 
clerk  in  Court  to  attend  with  the  record  of  the  bill,  to  havs 
the  same  taken  pro  confesso,  &c. 
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liBir. 


FERDINAND  MARTIN  LIEBMAN,  Plaintifp; 

AND 

G.  W,  R.  HARCOURT  (deceased),       Defendant. 

AND 

The  said  F.  M.  LIEBMAN,  -  Plaintiff; 

AND 

JOHN  MINET  HENNIKER,    and  G-  S.    HAR- 
COURT,  -  -         Defendants. 


Rolls, 


TN  and  previous  to  the  xnoutli  of  January^  1811,  the 
^  Plaintif]^  a  banker  at  Vienna^  made  advances  in 
money  and  bills  to  the  Dowager  Countess  ot  ClarvwiUiam, 
(formerly  hady  Shtddkamf)  in  respect  of  which  she  be- 
came indebted  to  the  Plaintiff  (as  appeared  by  an  ac- 
count settled  on  the  18th  of  January  aforesaid)  in  the 
sum  of  £^1 0,300,  for  which  she  delivered  to  the  Plaintiff  due  to  her  on 
a  bill  of  exchange  of  the  same  date,  payable  in  six  mortgage,  shall 
months,  drawn  by  her  upon  Messrs.  Drummonds,  for  the 
amount  ;  and,  to  secure  payment  of  that  bill,  deposited 


By  deed-poll, 
on  the  marriage 
of  J.  S.  //., 
Lady  S.  (his 
mother)  cove- 
nants that 
^^,500,  then 


become  the  ab- 
solute property 

of  J.  5,  H. 

upon  her  de- 
cease. The  mortgage  being  paid  off,  the  produce  is  laid  out  in  Ex- 
chequer bills,  which  are  sold  by  J.  S.  //.,  by  virtue  of  a  power  of 
attorney  from  Lady  S.,  and  the  produce  of  those  Exchequer  bills  laid 
out  by  him,  under  the  same  authority,  in  the  purchase  of  stock  in  the 
name  of  Lady  S.  Lady  S.  subsequently  makes  an  assignment  of 
^14,348,  three  per  cents.,  standing  in  her  name,.to  the  Plaintiff,  a  banker 
at  Viennoy  without  notice  of  the  deed-poll,  as  a  security  for  advances. 
Upon  proof  that  the  produce  of  the  Exchequer  bills  constituted  a  part* 
of  the  stock  so  assigned,  held,  that  the  Plaintiff  was  not  entitled  to  the 
benefit  of  that  security,  as  against  the  personal  representatives  of 
J.  S.  H.,  or  those  claiming  after  him  under  the  settlement,  to  the  ex* 
tent  of  the  stock  proved  to  have  been  purchased  with  the  produce  of 
the  Exchequer  bills. 

Ll  4 
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with  him  jewels,  and  executed  a  mortgage  of  an  estate 
htely  purchased  by  her  in  Germany ;  and  further,  by 
an  instrument  in  writing,  of  the  same  date,  duly  exe- 
cuted, assigned  to  him  the  sum  of  jfl  4,84^8,  three  per 
cents.,  then  standing  in  h^r  name  as  Lady  Skuldhamt 
widow,  in  the  Bank  of  England,  in  which  instrument  it 
was  expressed,  that  ^^  since  it  might  probably  happen 
^  that  the  bill  would  not  be  accepted,  in  such  case  she 
*^  assigned  the  said  stock  as  a  pledge  ibr  the  secuii^  of 
*^  the  Plaintiff  for  the  said  capital  sum  of  j£1  0,300, 
^  with  interest,  commission,  and  .all  other  expenses, 
'^  according  to  the  then  course  of  exchange."  Lady 
ClanwilUam  at  the  same  time  executed  a  power  of  attor- 
ney for  the  transfer  of  the  said  stock,  which  was  ea&- 
presaed  to  be  ^Mn  order  that  the  proceeds  might  be 
*<  applied  in  or  towards  the  payment  of  the  said  biD  of 
♦*  exchange." 


The  bill  was  remitted  to  London,  and  presented  for 
aijMfiKRee  to  Afosni.  Drummond,  who  refiised  to  accept 
ihesame;  and,  upon  being  afterwards  presented  ftnr  pay- 
roiA^  refused  to  pay  H,  assigning  as  a  reascm,  that  they 
had  not  siifBcient  effects  of  Lady  Oanmttiam  in  tlieu' 
handi^j  Wbei^eupOR  4ie  Plamtiff  caused  the  same  to  be 
pfOtesled  Jbt  nompaym^t. 


In  Mto^N nili  1^  Chnmiiiiam  ditii  and  by  her 
death  the  power  of  attorney  which  she  had  executed 
for  transfer' cf^thestoch  became  Toid';  wbefenfNHi  the  . 
HaiAtifF  filed  his  bill  against  the  Defendant,  G.  W.  E. 
Jfarinxir/,  :!w1h>  had  taken  out  adminishJatibii  to -Lady' 
Ckamilliamf  fbran  account  of  what  was  doe  to- him  hi' 
reqpect  ofthe  said  bill  of  exdhange,  and  all  ciiaif^as  and 
expenses,  and  that  the  Defendant  might  be  deseed  to 
pay  the  same;   or  otherwise  that  the  ^14,S48  atbcL 
might  be  sold,  and  the  money  arising  therefixmi  he  ap* 
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plied  in  part  payment  of  what  was  so  due  to  the  Plain*' 
tiff;  and  that  the  Defeadent  might  be  decr^  to  pay  to. 
him  the  remainder  out  of  the  estate  come  to  his  hands:- 
and  that  he  might  either  admit  assets  for  that  purpose;- 
or  that  an  account  might  be  taken,  &c. 

4 

The  Defendant,  G.  W.  JR.  Hardourtj  died  before  put- 
ting in  his  answer,  whereupon  a  supplemental  bill  waa 
filed  against  the  Defendant  Hetmiktr^  as  administrator 
de  bonis  nan  of  Lady  ClamxnUiam^  and  against  G.  & 
Harcotafj  an  infimt,  daimii^  to  be  interested  in  the  stock 
under  the  following  circumstances :—      • 

By  a  deed-poll,  dated  the  8th  of  December^  IdOO, 
made  in .  contemplatbn  of  a  marriiBgey  which  ahorlly 
afterwards  took  effect,  between  her  son,  John  SimonSbr* 
court  and  Elizabeth  his  wife.  Lady  Clanwittiam  (then 
Lady  Shuldhamf  widow,)  covenanted  that  the  sum  of 
j£9,50b,  then  due^  Uy  her  on  mortgagor  as  ifiMhiiiry 
legatee  and  executrix  of  her  int^  hUsbiuliil^;Lord  ShM* 
hoMf  should  immfdialely  upon  her  death  belong  to^aail 
become  the  absobite  propimgr  ^  die  said  John  Snwmi/ 
Harcomi;  and  in  tbe  deed  wmt  cootaiBed  aba  %  oote» 
nant  for  further  as8tir«lces ;  or  tlMU  abc^  wotdd,  in  Jiesi' 
thereof,  eflfiK^tuidly  by  deed  or  bill^  secure  to  be  paid  the 
like  sum  of  j^MOO  to  dw»  said  tMii  iSM^  ^^b^^ 


■.    -  ,     '    ■      •.'■^4f  ;■    .  ^  ;  r         •♦-•■   •    7    if  - 


.:  I 


f'.lJ. 


ThenuMT^iage  was^aQl|ael|pM]^;|itti^<e^ 
instalment^,  kMk*^'A{3fii^\ik^m^ 
1801,  and  the  asvenl  wfxm'^f^:g^^^mi^^ft^ 
quer  bills;  aqd  on  the  lOth  tH  Jtfa\S^Btrid^ 
ExdieqpMor  hilb  wore  sold  bgr  tha  otdtor  of  Jdkn&imtm 
Haremai^  wfogSfg  by  vixtu^ecifa  poweroif-attoilifly  firom 
Lady  SifiddhaM^  his  mother,-  and  the  prbAioe  (amount* 
ing  to  j&7y898)  laid  out  in  the  purchase^  iX  iSBfSSTf 
three  per  cents.,  in  the  name  of  Lady  Shtddham,  wfaidi^ 
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together  with  certain  other  sums  of  stock  afterwanb 
imrchased  by  her,  constituted  (according  to  the  De* 
fendant's  statement)  the  ^14,848,  three  per  cents.,  after- 
wards assigned  by  Lady  ClanwilUam  to  the 
as  before  mentioned. 


The  answer  of  die  Defendant  G.  &  Harccurtj  sup- 
ported by  the  evidence  of  the  banker's  books,  and  of 
the  clerks  in  the  house,  proceeded  to  identify  the  sums 
so  invested  in  Exchequer  bills,  and  afterwards  laid  out 
in  the  purchase  of  stock,  with  the  sums  paid  in  on 
account  of  the  mortgage. 

John  Simon  Harcouri  was  since  dead ;  and  his  son,  die 
Defendant  George  Simon  Harcourt  (an  in&nt)  became 
entitled  under  the  settlement  made  on  his  frlber^s 
marriage* 

The  supplemental  biU  filed  by  the  Plainti£^  after 
stating  the  i&ture  of  the  Defendant's  daim,  charged 
that,  in  case  the  said  stock,  or  any  part  thereof  was 
purchased  with  the  mortgage-money,  yet  John  Simon 
Harcourt  allowed  the  same  to  be  invested  in  the  name 
of  Lsdy  ShuldAam^  in  order  to  enable  her  to  pro- 
cure money  on  the  credit  thereof,  and  so  to  defraud  die 
Plaintiff;  that  the  Plaintiff,  at  die  time  of  advancing  his 
money,  hod  no  notice  of  the  deed-poll,  or  of  any  exist- 
'  ing  claim  on  the  stock  assigned  to  him,  and  that  hemade 
such  advances  upon  the  fidth  and  credit  of  the  said 
stock,  and  in  fiiU  reliance  that  the  same  was  the  sole  and 
absolute  property  of  Lady  ClamDiUiamm 

The  Defendant  Henniker^  by  his  answei^  denied 
having  received  any  part  of  the  personal  estate  of  Ladj 
ClanwiUiam ;  and  said,  that  the  whole  of  such  personal 
estate  was  not  nearly  sufficient  to  pay  her  debts ;  as  to 


CASES  IN  CHANCERY. 


517 


tihich  he  referred  to  a  suit  already  at  issue,  and  in  which 
there  had  been  a  decree  for  an  account  of  such  personal 
estate,  and  of  the  mortgage-money  and  subsequent 
investments :  which  suit,  as  was  insisted  by  the  otheir 
Defendant,  rendered  the  present  unnecessary. 

The  Defendant  Harccfurt  (the  in&nt)  claimed  to  have 
a  lien  on  the  stock  to  the  amount  of  what  was  purchased 
with  the  produce  of  the  mortgage-money. 

Since  the  filing  of  the  original  hill,  the  estate  mort- 
gaged to  the  PlaintifiP,  and  all  the  jewels,  &c.  deposited 
with  him  by  way  of  security,  had  been  claimed  by  the 
executor  of.  Lord  ClanmUiam  (deceased),  who  had 
instituted  a  suit  at  Vienna  to  recover  the  same,  under 
which  they  were  sold,  and  the  produce  paid  into  Court, 
where  it  still  remained. 


1817. 


LlEBMAN 

to. 

Harcourt. 


Sir  S.  BomiUy  and  CoUinson^  for  the  Plaintiff  insisted 
that  the  equitable  claim  set  up  by  the  Defendant  Har" 
court  tvas  not  available  against  the  Plaintiff  in  conse- 
quence of  the  Exchequer  bills  having  been  sold  out,  and 
the  produce  inveiited,  under  the  authority,  and  by  the 
express  direction  of  John  Simon  Harcourt^  (through 
whom  the  Defendant  claimed,)  who,  by  such  dealing, 
would  have  been  absolutely  precluded  i^Kun  saying  that 
the  stock  so  purchased  in  the  name  of  Lady  Sktddham 
alone  was  dothed  ^th  a  secret  trust  for  him.  The 
covenant  in  the  deed-poll,  was  penonal  in  his  fevour, 
and  it  therefore  was  competent  for  him  to  bind,  or  to 
sell,  his  interest.  So  circnmstanced,  he  directed  the 
sale  and  investment,  and,  chusing  that  it  should  be  done 
in  Lady  Skuldham^s  name  only,, he  therd3y  enabled  her 
to  deal  with  property,  as  her  own,  in  which  she  had  in 
fact  only  a  life  interest,  he  himself  being  endded  to  the 
reversion.    Both  Plaintifi*and  Defendant  were  equitable 
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V. 

Habcoubt. 


no  legal  tstate  in  stock  passing  without  actnaf 
tnuu&r.  Th«  only  ground  on  which  the  latter  could 
daim  a  preference^  was  priority  in  point  of  date,  the 
benefit  of  which  was  forfeited  bf  the  inuproper  conduct 
of  the  party  through  whom  he  claimec^  Beskles,  all 
this  was  on  the  supposition  that  the  stock  was  the  pro- 
duce of  the  mortgage:  whereas  it  was  a  mixed  fiand, 
and  impossible  to  be  identified. 

Hartf  Belly  and  Pepys^  for  the  Defendant,  the  in&nL 

The  question  is,  whether  John  Sinum  Hardmrt  ac- 
quired an  interest,  in  these  Bank  annuities  by  a  com* 
petent  instrmnent ;  and,  if  he  did  so,  whether  he  has 
done  any  thing  which  will  induce  the  Coiirt  to  postpone 
his  daim?  'JMn  Simon  Harcourtf  by  mtUe  df  theAsad- 

a  •  t       »      r 

poll  made  prefious  to*  Us  marriage,  took 'an  eqmtaUe 
interest  in  the  mortgage  money,  subject  only  to  that 
eimtii^ency,  to  which  every  (equitable  title  is  subject, 
of  a  ptodmser  iintfaout  notice  gettii^  in  the  legdl'esttte. 
Thils  circnmstainoed,  he  is  constituted' by  his  didtihier,  as 
her  tMuMfyi  to  get  in  iEmd  dispose  of  the  maney^'^mS 
tfaeadeatical  sumspaid  in  are  traced,  first  td  ifie  nih 
Testment  in  Exchequer  bills,'  and  subsequently  (p  Ae 
purdiase-of 'Bank  annuities.  That  monejr  cim'  be  .so 
traee^  -i»^8iiflidaitljr  established  by  the  cises  dttjebie  V: 
J9%Mmi  (a).  Lord  Chedworth  y.  Edvfafdk  (ft),  ftc ;  *  and 
t|t^JAteHMeH)f  7^pferT;i%0fiffr.  {d)  IMyCta^miOk^ 
tSM^f^*  th^'diridenda'  of  the  stbek  'so  pm^Aaaed;  and 
tlMtof  iM^gniied' the  interment,  and  a|)proved  of  ft: 
Jihm  ahMii  M&rcokH  ^firfied  his  ino«her  to  hsm  the 
iinijk%|lKB»4>f  tlwKBgdr  annuides,  that  she  had  over 
ilwiiinwgl^fl  aUi  %r^ot  fiacrd;  Hor  to  be  compaxed 
to  the  case  of  a  mortgagee  peiinltltegf^fttmortgagof  to^ 


(a)  AuM.  409. 
(i)  8  Yes.  46. 


i-;!  4% 


M 


''(c)"  8  M.  A:  S.  562. 
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retain  possession  of  the  title  deeds,  by  which  it  may  now 
be  laid  down,   ahnost  as  an  invariable  *  rule.-  that- the 

• 

mortgagee  affords  an  equity  to  pos^pone-his  own  title. 
Evans  v.  BickneU.  (a) 


1817. 


LiSBMAN 
HARCOUaT. 


Besides,  the  Plaintiff  did  not  advance  his  money  upon 
this  security,  but  took  the  security  for  sums  already 
due. 


Sir  jS.  i2amf%  in  reply. 

It  has  been  decided,  in  Lane  v.  DighUm^  and  odier 
cases,  that,  where  a  trustee,  having  trust  money  in  hia 
hands,  has  converted  that  money  into  property  of  an-i 
other  description,  the  Cestuis  que  tmst^  may  follow  the 
money  so  converted.     But  I  never  heard  that  this  doc- 
trine will  apply;  to  persons   not  havingia  trust  cha-' 
xacter.     It  has  never,  for  instance,  been  so  decided  in 
the  case  of  ^  a  .*purchi|ser  for  valuable  consideratiaD.    In 
this  ;Case.the  mortgage  monies  .'were' not  paidia-toa  paxw 
ticular.  t^pxmi.     .  They  were  I  paid  in  to  a  -  general 
acc^^ut,:  and  mixed, with. othler  nuHiiea.    In  the^deed  of 
covQuait,» Lady  SliMJum.ptwa^.^o.dQ  all'^actSy  that 
may  berequhredyito  give;e£fect:to  tljie  oon^^         and  it 
was  therefore  competent  bt)Jafm'Shncn.Harcourt  ta 
haye  sRBfi^ired  the  fimd,  .inatead'of  leavingit  at  her  dis- 
posal.  Howcanhe  say,  after  what  he  Ifaa-danie^  that  he 
I|as  a  Uen>on  the  stockagEunat  other  perabiiB  ?    If  Lady 
iSMittom^had  transferred-die  6tbok»  he  otald  not  Haw 
fidloinrediit.;.  If  the '  stock  had  been  toldf  iiponwkafe 
tri&ciple .could  he  have  reeoveied  it?  "•.Hfc-^ptilfcwi^Ht 
this  [case:  is^  whether,  if  hr  hud  n  Jifiij  hf.hai  Ji||!l  IqH  tto 

with  ipecfiect  to  the  Plaintifi:   ,^^^m  tbaj  IwW fcalp 

»  ■  ,.    '   '      .  .     * 


cited,  do  nbt.apply^lo  tbi 


(a)  6  y«s;  174. 
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The  Master  of  the  Rolls. 

In  specie^  this  seems  tobe  a  new  case.  There  is  no 
doubt  that  Lady  ShtddhanCs  deed-poll  gave  John  Simon 
Harcourt  an  equitable  interest,  which  would  stand  good 
against  any  person  taking  by  assignment  fix>m  her.  The 
cases  that  have  been  cited,  are  cases  in  which  the  Cesiuis 
que  trust  were  not  concerned  in  the  chainge  of  the  pro- 

0 

perty.  Harcourt  cannot  be  affected  by  the  investment 
in  Exchequer  bills,  as  he  was  no  party  to  that  transac- 
tion. So,  also,  if  the  stock  had  been  purchased  by 
Lady  Shuldham  herself  that  act  of  her's  would  not  have 
drfeated  his  equity  in  a  question  with  her,  or  with  her 
creditors. 


•  The  question  is,  whether  Harcourfs  interference  in 
this  purchase  has  altered  his  rights.  He  finds  the  mo* 
ney  in  Exchequer  bills,  and  orders  it  to  be  invested  in 
the  funds.  If  it  was  to  be  so  invested,  I  do  not  see  how 
be  could  say  that  it  should  be  invested  in  any  bthor  way 
than  it  actually  was.  He  had  no  right  to  invest  it  in 
the  joint  names  of  himself  and  his  mother^  6rm  any 
other  name  thah'  her's ;  for  he  acted  mek*ely  as  her  at- 
torney. It  is  argued  that^  by  his  conduct  in  this  trans- 
action, he  consented  that  the  stock  so  purchased  should 
be  consida*ed  as  part  of  Lady  Skuldham*8  gmeral  prOi- 
perty.  But  he  had  no  right  to  make  any  election  on' 
the  subject,  and  cannot  be  held  to  have  made  any.  By 
doing  for  his  mother,  what  she,  presumably,  would  have 
done  for  herself,  he  did  not  make  the -prc^ierly  moro 
tier's  than  it  was  b^ore.  He  gave  her  no  new  control 
over  it,  nor  any  new  means  of  praetisii^  m  fiattd  on 
third  persons;  If  h^  could  with  prc^ri^have~  invested 
the  stock  in  his  own  name,  hecertainly  would  hftve  done 
it  For  he  was  more  exposed  than  any  other  person  to 
be  defrauded  by  its  standing  in  faer's,  as  his  equitable 
title  would  not  have  availed  him  against  a  bond  .JUe 
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transfer  for  a  valuable  consideration.  In  the  act  he  did, 
I  see  no  such  misfeasance  or  laches  as  ought  to  postpone 
him  to  a  subsequent  assignee. 

I  therefore  think  that  the  representative  of  Harcourt  is 
entitled  to  so  much  of  the  stock  as  is  proved  to  have 
been  purchased  with  the  produce  of  the  mortgage  mo- 
ney, and  that  the  Plaintiff  is  entitled  to  the  residue. 
The  plaintifF  may  come  in  under  the  decree  in  the  other 
cause,  as  a  special  creditor,  and  be  examined  upon  in* 
terrogatories  as  to  the  other  securities. 

Bill  dismissed. 


1817. 


Harcourt. 


FRANCIS  SACHEVEREL  STEAD,  Plaintiff  ; 

AND 

FRANCIS     NEWDIGATE,       R.     SHUTTLE- 
WORTH,  and  W.  PARKER,       Defendants. 

*¥)  Y  articles  ^  setd^xient  made  prerious  to  the  mar^ 
-■-^  riage  of  Francis  Newdigate  and  Elizabeth  Steady 
widow,  reciting  that  F.  N»  was  seised  in  fee  of  an 
estate  at  Feddingtoarik,  and  entitled  to  the  reversion  in 
fee  simple  of  an  annuity  or  rent-charge  of  ^^60,  issu^^ 
ing  out  of  knds  at  Houghton^  expectant  on  the  death  of 
Sarah  NicoUj  subject  to  a  mortgage  thereof,  to  his 
mother  JMSUkent  Newdigate^  for  sS^59 ;  and  reciting 
that  jE7.  S.  was  seised  in  fee  of  an  undivided  sixth  part 
of  certain  lands  therein  mentioned,  and  entitled,  by 
virtue  of  a  settlement  on  her  former  niarriage,  to  the 
sum  of  jf 4800;  reciting  al^o  that  itha4  beeiiiigreed»  Ihat 


Rolls. 
Jtf(yd— 11. 


By  articles 
previous  to  the 
marriage  of 

F.N.mdJE.S. 
tiie  wife  grants 
to  trustees,  &c. 
an  undivided 
Sixth  part  of 
certain  estates 
for  eighty 
years,  if  S.M 
should  so  long- 
live,,  and  then, 
.upon  trust,  (at 
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E.  S.  should  convey  her  sixth  part  of  the  lands  afinne* 

said,  and  that  sS2000  (part  of  the  said  ^800)  shodd 

V.  be  assigned,  upon  the  trusts,  after  mentioned;  and  that 

Nbwdigats. 

soon  as  convenient  after  the  death  of  S.  N.  and  after  settlement  made  - 
by  the  husband  o^  an  estate  called  the  F.  estate,  and  of  a  rent-chirge 
ofsB260j  to  which  he  was  entitled  in  reversion,  expectant  on  the  diMth 
of  S.  jY.)  absolutely  to  sell  and  dispose  of  the  saime,  and  apply  the' 
money  arising  from  the  sale  thereof,  and  of  the  other  preiniBes  after 
mentioned,  upon  the  trusts  after  mentioned.  By  the  same  articles,  the 
husband  covenants,  *  within  two  years,  to  convey  the  F.  estate  to  the 
same  trustees,  upon  the  like  trusts  as  were  declared  as  to  the  said  undi- 
vided sixth ;  and  likewise  covenants,  within  six  months  after  die  death 
of  S.  N.  to  settle  upon  them  the  said  Yent-charge  upon  .the  trusts 
therein  mentioned.  The  trusts  of  the  monies  to  arise  by  sale  of  all  the 
premises  directed  to  be  sold  are  then  declared,  to  the  husband  for  life, 
then  to  the  issue  of  the  marriage,  and,  in  default  of  issue,  as  the  hus- 
band should  appoint.  The  husband  dies  in  the  life-time  of  S.  N. 
out  issue,  having  by  his  will,  aft;er  confirming  the  marriage 
given  to  his  wife  all  the  r^  and  personal  estate,  to  which  he  became 
endtled  by  his  marriage,  and  which  should  remain  undisposed  of  at  his 
death,  and  the  residue  of  his  personal  estate,  and  appointed  her  his 
executrix,  and  having  devised  all  other  his  real  estate  to  his  wife  for 
life,  with  remainder  to  the  Defendant. 

8.  M  afterwards  dies.  No  sale  takes  place ;  and  no  settlement  is 
made  of  the  F.  estate,  according  to  the  articles.  The  widow  enters 
into  possession  of  that  estate,  conceiving  herself  to  be  only  entitled  as 
tenant  for  life  under  the  will  of  her  husband ;  and,  upon  her  death,  the 
Defendant  enters,  as  entitled  in  remainder  under  the  same  will. 
'  Upon  a  bill  filed  by  the  executor  of  the  widow,  to  whom,  she  had  de- 
vised all  the  residue  of  her  estate,  real  and  personal,  claiming  to  have  the 
Ft  estate  sold  under  the  covenant  in  the  marriage  articles,  and  the  pro- 
duce paid  to  him  as  part  of  the  personal,  estate  of  the  widow,  it  was 
decreed  accordingly ;  His  Honour  being  of  opinion,  that  the  covenant 
to  convey  being  idisolute  and  unqualified,  the  estate,  itiust  be  con- 
sidered as  having  been  converted  into  personalty  by  the  marriage 
articles ;  that  the  testator  could  not  be  held  to  have  elected  to  take  it 
otherwise,  the  period  of  sale  not  having  arrived  when  he  died ;  that 
this  will  afforded  no  evidence  of  an  intention  to  pass  it  as  real  estate  ; 
and,  lastly,  that  the  widow  could  not,  by  any  conduct,  tending  tci 
skew  in  what  light  she  considered  it,  at  all  affect  the  question. 
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it  had  been  likewise  agreed  that  JF.  N.  should,  at  the 
times  and  in   the  manner  after-mentioned,    settle  and 
convey  the  Feddingworth  estate,  and  the   annuity  of 
6&260,  upon  the  trusts  after-mentioned :  it  was  witnessed, 
that  JS.  S.  granted,  &c*  to  trustees  therein  named,  and 
their  heirs,  the  said  undivided  sixth  part,  to  the  use  of 
F.  N*  and  £•  S.  aud  the  survivor,  for  eighty  years,  if 
SardkNicoU  should  so  long  live,  and,  after  the  determine 
ation  of  that  estate,  upon  trust  (as  soon  as  conveniently 
might  be,  after  the  death  ^  Sarah  NiccUj  and  after  set- 
tlement made  and  perfected  by  F.N.  of  the  Fedding" 
woiik  estate  and  annuity,)  abscdutely  to  sell  and  dispose 
of  the  same^  and  to  iqi^ly  the  money  arising  therefrom, 
together  with  the  ^£2000   (part  of  ^4800)  so  agreed  to 
be  paid  to  them  as  aforesaid,  and  also  the  xaoney  arising 
from  the  sale  of  the  Feddingaxnrth  estate,  as  after-men* 
doned,  upon  the  trusts  aft^rHoiientioned*    The  trusts  of 
the  sum  of  ^2000  were  then  dedar^d  in  like  manner 
until  the  death  of  Sarah  NicoUf  followed  by  a  covenai^ 
by  F.  N.  within  two  years  from  the  time  of  the  mar* 
riage^  to  convey  the  Feddmgwarih   estate  to  the  said 
trustees  ftur  forty  years,  (if  S.  N.  should  so  long  live^} 
and  afijer  the  dietermination  of  the  said  term,  to  them 
(die  said  trustees)   their  heirs,    &c.    upon  the  trusty 
already  declared  as  to  the  said  undivided  sixth :  and  by 
another  covenant,  within  six  m<mths  a&a  the  death  of 
Sarah  NicoUy  to  settle  upon  them  the  said  annuity  of 
4^260,  to  the  nmeoi  F.N.  for  life;  with  renuund^  to 
the  use  of  trustees  to  preserve  contingent  remainders; 
with  remainder  to  the  use  of  E.S.  for  life;  with  i^ 
mainder  to  the  use  of  their  first  and  other  sons  in.t^ 
male,  &c. ;  with  the  ultimate  remainder  to  the  use:  <^ 
F.  N^  his  heirs  and  assigns  for  ever.    The  trusts  of  the 
monies  to  arise  by  sale  of  the  said  undivided  sixth  part, 
and  of  the  Feddingworth  estate,   and  of  the  4^000, 
were  declared,   in  the  first  plac6^   upon  the  death  of 
Vol.  II.  M  m 


1817. 
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Newdigats. 
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1817.  Sarah  NicoU,  but  not  sooner,  to  pay  off  th^  mortage 

*  «  '  "  of  £^259,  and  liien,  with  the  consent  and  a^{Mt>batiOD 

c  of  F.  N.y  to  lay  out  the  surplus  on  real  or  gO¥eilnlienl 

^Newdigate.      securities ;  to  permit  F.  N.  to  receiTe  the  interest  doing 

his  life,  and  hfter  his  deaA  to  pay  and  afUplythe  same 
unto  and  among  the'chSkhrien  olf  th^  ina^nfi^e^  iis  i&a«iii^ 
mendoned ;  and,  in  case  thiare  should  be  no  d^fldrenof 
the  marriage^  then  to  pay  •and  di^pos^  et  the  Ifhole  of 
tfie  trust-mdnSes  t6  JP.  ^  his  e&cieiitOFBy  &c ;  or  as  ke 
should  q>p<Mnt.  Then  followed  a  pitmso^  tluit,  untfl 
the  annuity  of  j£d60  should  be  lacked  by  F.  N.  u^on 
the  before-mentioned  trusts,  the  rekHis  oi  Ad  tittd  lAi^ 
irided  sixth,  and  of  the  Feddtfig^oMefh  iBStaie^  iondthe 
dividends  of  the  j£3000,  ^oulc^  aft^  the  death  ciF.N. 
be  paid  to  E.  S.  for  her  life  (in  case  die  should  nrmt 
him),  and,  after-  her  decease^  to  Alb  duldien  <yf  iht 
marriage,  as  before  (&ectod.  And  the  seviend  pvovisiaiis 
th^ereby  madefor  the  said  E^S.  werededaked  to  beii  bar 
^dow^. 

There  was  no  issue  of  the  marriage ;  and  no  settle- 
ment  was  executed  by  FrancisNemdigcUe  of  tiie  Feddnig' 
noorth  estate;  nor  was  the  same  ever  sold,  in  psaaoanoe 
of  the  articles.  By  his  will,  dated  the  Mth  <tf  .Am^ 
1762,  reciting  that  articles  of  ligreement  were  "enleied 
into  and  executed  previous  to  his  marriage,  the  sfld 
Fronds  NewdigiUe  ratified  and  confirmed  the  aame^  and 
directed  that  the  same  should  be  fidly  peiibrmed  and 
carried  into  execution.  And  he  gave  and  devised  i|o 
the  said  Elizabeth  his  wife,  her  hebrs,  iso^  ^  t|ie  nsal 
and  personal  estate  which  he  had,  or  shoold  beesme  en- 
titled to,  in  right  of  his  marriage^  and  which  should  le- 
^ttain  undisposed  of  at  the  time  of  his  death  ;  andy  afttt 
-giving  to  the  Defendant  Newdigaicj  and  the  heiis  ^Us 
body,  an  estate  at  KirkhaUamj  tog^har  witii  the  tiid 
annui^of  j6260afterthedeadiofhiswi^  and 
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ing  the  household  furniture,  &c  in  his  house  at  Noi"  1817. 

tingkam  to  go  as  heir-looms  therewidi,  he  gave  all  the  SrsiUi  ' 

residue  of  his  personal  estate,  after  payment  of  certain  v* 

legacies,  to  his  wife ;  and,  in  case  his  personal  estate     Nkwdigatv. 

should  &U  short  of  paying  the  said  legacies,  charged  all 

the  real  estates  of  which  he  was  then  in  possession  with 

the  payment  thereo£     And  he  devised  his  said  house  at 

NMinghamf  and  all  other  his  real  estate,  to  his  said  wife 

fer  her  life,  and,  after  her  death,  to  the  Defendant  in  tail 

male,  chargeable  as  therein  mentioned ;  and  appointed 

his  wife  executrix.    The  will  contained  a  declaration,  as 

to  the  annuity  of  jfiS60  devised  to  the  Defendant  New^ 

d^aie  after  the  death  of  the  testator's  wife,  (reciting  that 

his  mother  MitticeiU  was  dead,  and  the  mortgage  of 

jfi2S59.  3s.,  vested  in  the  testator  as  her  executor  and 

readuary  legatee,)  that,  after  the  death  of  Sarah  NieoUj 

the  said  mortgage  diould  be  at  an  end,  and  the  annuity 

be  thenceforth  disdiaigedtherefitMn;  and  that  the  money 

due  thereon,  except  such  interest  as  might  be  due  at  the 

death  of  Sarah  NicoU^  should  not  be  considered  as  part 

of  Ins  persomd  estate. 

^Siordy  afterwards  the  testator  died,  Jeaving  Robert 
PaHker  his  heir  at  law,  who  was  also  since  dead,  leaving 
liie  Defendant  fViUiam  Parker  his  heir  at  law. 

Sarah  NicoU  survived  the  testator,  and  died  in  1766. 

Upon  the  deadi  of  die  testator,  hb  widow  entered 
kHo  possession  of  the  estate  at  Feddingmorth^  and  re- 
oeiired  the  vents  during  her  life ;  but  being  (as  the  bill 
alleged)  ignorant  of  her  rights,  and  the  Defendant 
Newdigate  having  represented  to  her,  that  he  was  entitled 
as  tenant  in  tail  after  her  death,  she  did  not  procure  the  , 
estate  to  be  sold,  and  ddtvered  die  title  deeds  to  die  De- 
fendants 
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Elizabeth  Newdigate^  the  widow,  by  her  will,  dated 
the  11th  o{  Junes  1812,  after  giying  certain  legactesyde- 
.vised  and  bequeathed  all  the  residoe  of  her  estate  and 
efifects,  real  and  personal,  over  whidl  she  had  any  power 
of  disposal,  to  the  Plaintiff,  his  heirs  and  exeeufeorB,  and 
appointed  him  executor  of  her  will;  and  died  shortly  aftor. 


Upon  her  deadi,  the  Defendant 
into  possession  of  the  Feddingworth  estate. 


entered 


TlA  Bill,  stating  the  above  facts,  and  iqaiesentiiy 
that  the  Fedditigworth  estoJt/Q  had  becoine,  by:wtue  of 
the  covosant  in  the  marriage  articles,  personal  wtat^  so 
fiu:  as  regarded  the  disposition  thereof  in  the  sameonaA- 
ner  as  if  the  same  had  been  actually  sold;  and  that^fay 
virtue  of  the  will  of  Francis  NewdSgaUf  and  tiie.iwid 
articles  confirmed  thereby,  the  widow  became  entitled^ 
have  the  same  sold  upon  the  death  oi  Sarah  NieoB,  and 
.to  have  the  produce  paid  to  her  fi>r  her  own  abac^ute  uae 
and  benefit ;  and  that  tiie.  said  estate  having  by.  the  said 
articles  been  impressed  with  the  character  ei  personal 
estate,  and  having  passed  as  such  by  the  will  of  the  said 
Francis  Newdigaie  to  his  widow,  the  same  also  paaaed  as 
personal  estate,  by  her  will,  to  tiie  FlainCiff;  and  the 
Plaintiff  thereupon  bsjecame  entitied  to  have  the  same 
sold,  and  the  produce  paid  to  him  as  part  of  the  per- 
sonal estate  of  the  widow;  and  that  the  legal  estate  hav- 
ing  passed  under  the  general  devise,  in  the  testator's  will 
to  the  Defendant  Newdigaie^  he  became  and  wns  a  trus- 
tee of  such  legal  estate  for  the  Plaintiff;  prayed  .a  de- 
claration accordingly,  and  an  account  of  rents  and  pro- 
fits, and  a  conveyance. 

The  Defendant,  by  his  answer,  insisted  upon  the 
length  of  time  during  which  the  widow  was  in.  posses- 
sion, without  calling  upon  the  trustees  for  a  sale  of  the 

i6 
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Ridingaxnih  estate,  stating  that,  without  the  interfisr-= 
ence  of  the  trustees,  she  herself^  about  the  year  ITTSy 
sold  certain  other  parts  of  the  estates  contained  in  the  ar- 
ticle^ and  received  the  purchase-money  to  her  own  use*  Nxwdigatr 
He  submitted  that  she  was  not  entitled  on  the  death  of 
Sarah  NtcoUj  to  have  the  estate  sold ;  the  trusts  of  that 
estate,  after  the  expiration  of  the  term  of  eighty  years 
being  for  the  sole  use  and  benefit  of  the  testator.  That» 
6com  the  will  of  the  testator,,  and  other  circumstances, - 
it  iqppeared  that  he  considered  it  as  real  estate,  to  which 
he  was  entitled  for  his  own  benefit,  and  never  m^ant 
that  it  should  be  converted  into  personalty;  and  that  by 
confinning  the  marrii^e  artides,  and  directing  the  sune 
to  be  carried  into  execution,  he  only  meant  to  confirm 
the  same  for  the  benefit  of  his  ^dow ;  especially  as  the 
mortgage  which  was  by  the  said  articles  provided  .to 
be  p^  off  out  of  the  monies  arising  therefrom,  had 
been  discharged  by  his  wilL  That  the  widow  herself  well 
knew  and  believed  such  to  be  his  intention,  and  accord* 
ingly.  often  represented  to  the  Defendant  that  he  would 
be  endded  to  the  estate  after  her.  death  under  the  will  of 
the  testator.  And  he  insisted  that  the  estate  therefore 
mus^  especially  at  such  distance  of  time,  and  after  such 
acquiescence  of  the  widow,  be  considered  as  having 
passed  under  the  devise  of  all  other  the  testator's  real 
estate.  .  The  answer  proceeded  to  ^tate  various  acts 
of  acquiescence  on  the  part  of  the  widow,  which  it  is 
not  necessary  here  to  particularise,  such  acts  having 
taken  place  under  a  misapprehension  of  her  rights.  It 
denied  any  wiUul  misrepresentation  as  to  those  rights 
on  the  part  of  the  Defendant,  who  was  an  infimt  of  ten 
years  old  at  the  death  of  die  testator. 

Sir  jSf.  Somilh/,  Cooke,  and  Farrer,  for  the  Plaintiff. 

Where  money  is  by  Setdement  directed  to  be  laid 
out  in  land,  or  land  to  be  converted  into  money,  gene- 
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181T-  rally  speaking,  the  pixq)crty  is  oonadered  in  Eqmly  m 

SiaAD  bang  so  converted  alr^y ;  and,  fiom  the  momcfil  of 

v»  the  direction  given,  the  money  is  invested  vnlii  dl  die 

KSW01OATS.      incidents  of  land,  and  vice  vend.    There  are  some  excep- 

tkms  to  this  rule,  as  where  the  jMurty  entitled  to  Ae  pro- 
perty, having  a  right  to  elect  in  whidi  shape  he  rinStike 
it,  has  declared  that  election ;  and  again,  where  apersoii, 
being  the  absolute  owner,  and  having  in  himadif  die  en- 
tire qualification  both  of  heir  and  executor^  makes  node* 
claration  of  his  intention  respecting  it;  in  wliidi  case  it 
has  been  held,  that  it  shall  go  according  to  die  qoalitj  in 
which  it  was  left  by  him  at  his  death.  Walter  r.Dem9e{a\ 
Whddale  v.  Partridge  {b\  Biddulph  v.  BidiiJ^  (e\ 
Kirkman  v.  Mills,  {d)  In  this  case,  Mr.  Vemi^aU 
nrith^  was  absolute  owller  of  the  property  at  die  time 
<^hiB  death,  nor  has  he  expressed  any  intent&n  respect- 
ing the  quality  in  which  it  shall  pass.  And,  with  'WffA 
to  Mrs.  Newdigat^s  subsequent  conduct,  it  is  perfecdy 
immaterial.  She  had  no  election  to  make;  and  die  was 
altogether  ignorant  of  her  rights,  so  as  to  be  inaqjable 
of  any  determination  respecting  them.  The  Setdement 
had  definitivdy  impressed  the  estate  with  the  diaracter 
of  personal,  and  there  was  no  person  who  had  any  rijght 
Gt  interest  as  to  altering  its  provisions.  Tlie  length  of 
time  during  which  the  estate  remained  misold,  has 
noUiing  to  do  with  the  question ;  because  Mrs.  Newdn 
gate^  who  during  tiiat  time  was  entitied,  had  no  power 
over  it  To  constitute  the  proper^  as  being  at  hckoe 
within  the  meaning  of  die  rule  adopted  by  Lord  7X«r- 
hm  in  Ptdteney  v.  Darlington  (^),  diere  must  not  only  be 
jus  in  re  in  the  absolute  owner,  but  no  other  person 
must  have  any  outstanding  jus  ad  rem.    See  also  Utngft 

(a)  2Ve8.  j.  170.  (e)  1  Bro.  C.  &  following 

(A)  8Ve8.227.  Chichester  v.  Bickerstqff^  S 

(e)  12Ve8.165.  Vem.  295. 
(d)  ISVcs.  338. 


CASES  IN  CHANCERY^  {fS^ 

V 

t 

V.  Scnoray  (a\  Edwards  v.  Wanoick  (6)^    Oldham  V.  1817* 

Hughes  (c),  and  other  cases^  as  to  the  fouadation  of  the  '  ^■'—'' 

rule  and  its  exoeptioos.  ^, 

Hartj  Bellf  and  Homey  for  the  Defendant  Newdigaief 
insisted^  that  it  was  a  case  which  called  for  the  dry  ap- 
plication of  the  rule^  as  between  real  and  personal  repr^ 
sentatives,  leaving  the  proper^  as  it  is  found  at  the 
decease  of  the  ancestor;  and  aigued*  from  the  provir 
sions  of  the  will,  and  especially  firoim  that  for  the  dis- 
charge of  the  mortgage,  that  the  testator  had  sufficiently 
manifested  his  intention  that  it  should  be  considered  as 
of  the  Quality  in  which  he  left  it.    He  had  the  inune- 
diatey  though  not  the  entire  and  absolute^  interest  bx 
him  at  the  time  of  making  his  will;  and,  under  these 
circumstances,  the  sli^test  indication  of  intention  would 
be  sufficient    Withrqgard  to  the  circumstances  of  Mrs. 
Neaodigate^s  conduct  subsequent  to  her  husband's  decease, 
they  clearly  amounted  to  such  an  acquiescence  on  her 
part^  as  theOourt  must  regard  in  the  light  of  evidence  of 
her  own  intentiQii  in  respect  to  the  property,  and  of  her 
understanding  bb  to  the  testator's  intention.   Every  thing 
was  to  be  presumed  against  a  person  n^lecting  to  assert 
her  n^  /or.  such  a  length  of  time.    [The  aigument 
prindpally  turned  on  the  indications  supposed  to  be 
affiarded  by  the  Will,  and  the  subsequent  circumstances.} 

.  Barber^  for  the  Defendant,  the  heir  at  law. 

Sir  SL  Romilbf  rqilied. 

The  Master  of  the  Rolls* 

The  first  question  in  this  case  is,  Whether,  by  the  mar- 
riage articles,  the  character  of  personalty  was   defi- 

(a)  1  P.  Wms.  172.  (c)   2  Atk.  452.       Lech-- 

{b)  2  P.  Wms.  mere  v.  Lord  Carlisky  S  R 

Wms.  211.,  &c. 
M  m  4 
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1817.  Bitively  impieased  on  the  Feddkigooorth  eotaie.      The 

^-■-  "^        oovenaiit  to  convey  it  to  trustees  within  two  years  after 

^*  the  marriage,  is  absolute  and  unqualified^     The  trusts 

NvwDfOATBr      are  specified,  with  reference  to  those  declared  as  to  the 

undivided  inxih  of  certain  prc^)erty  which  euustituted 
part  c^  the  wife's  estate,  which  are  ^'  as  sood  as  oon-- 
veniently  may  be  after  the  decease  of  Sarah  NteoUj  and. 
after-  settlement  made  of  the  Feddingwartk  estate^  to 
sell  and  diqpose  of  the  sam^  and  to  apply  the  mcmej 
arising  therefrom,"  &c.  .  [See  die  statement  of  the  case^ 
ante,  p.  523.] 

Now,  as  the  husband  was  bound  to  omv^  the  Rd^ 
din^aoortk  estate  in  two  years  after  the  marriage,  aad  U> 
settle  the  rent^harge  in  six  mcmths  after  the  death  of 
Mrs.  NicoUj  it  was  at  the  latter  period,  suppomg  Ae 
husband  to  have  executed  his  covenant,  that  the  sde  of 
that  estate  was  to  take  place.  But  the  covenant  to 
conv^  is,  in  Equi^,  equivalent  to  a  oonveyanoe;  and  I 
do  not  apprehend  that,  for  the  present  purpoec^  it  makes 
any  deference,  whether  the  lands  are  directly  oonveyed 
to  trustees  for  sale^  or  covenanted  to  be  conveyed  to 
them  for  that  purpose.  That  which  is  covenanted  to 
be  done,  is  considered  as  done.  And  idle  case  is,  thoe- 
fore,  the  same  as  if  a  conveyance  of  the  RddingmarA^ 
estate  had  been  made,  at  the  end  of  die  :two  years,,  en 
the  trusts  of  the  setdement  When  the  prescribed 
period  arrives,  the  trust  to  sell  is  absolute  and  inqse- 
radve.  It  is  not  upon  previous  request,  it  is  not  with 
consent  and  approbadon,  that  the  sale  is  to  be  made. 
Ther6  is  no  event  specified  in  which  the  sale  is  not  to 
take  place.  The  contingency  of  there  being  no  chiUren, 
or  of  ail  d3ring  under  twenty-one,  is  contemplated  and. 
provided  for;  but  the  provision  is,  not  that  in  such  case 
there  shall  be  no  sale,  but  that  the  money  arising  firom 
the  sale  shall  be  paid  to  thehusband,  his  executors  or  ad- 
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ministratorg.    I  i^pEiiehend,  therefore^  that  *  in  contem*  1817. 

plation  of  Equity,  this  estate  is  to  be-  ccmsidered  as  anK  /  '"^ 

Terted  into  personalty. :  vw 

NsWdigatb. 

Then  the  ^estion  is^  iuider  what  description  it  passes 
by ; the  husband's  wiU.    The: pdriod  fiir  the  sale'of  die 
estate  did  not  miTe  in  his  lifetime,  as  Mis/NicM  snxw 
Tived  him.    That  it  remains  unsold,  a£Ebrds  therefore 
no.  aignment:.  of  any  election  ^  cm  his  part  to  keep  it  as 
land,  supposing  he  could>have  made  any  snch^ election.^ 
But  there  was  no  moment  of  his  life^  at.  which  the  abso- 
lute interest  in  the.  property,  whether  as  land  or  m6nqr» 
oould  be  said  to  .be  his.    His  wifi^  .who  mi^t  insist- 
on  a  sale,  was  alive;  and  there  wad  apossibility  of  issue- 
of  the  marriage.    I  do  not,  therefore,  think  it  can'beof 
any  .consequence^  what  theiactual  state  of  the  property 
was  at  theitimextf  his  death.  -  But  still  he  might  dis-' 
pose  of  his  reversionary  interest  in  the  property,  by 
whatever  denomination  he  thou^t  fit.      And    if  it 
clearly  appeared,  that  his  meaning  was  .that  it  should 
pass. under  the > descrqition  of  his -real  estate;  thereMs 
nothing  to  prevent  his  intention  from  having  eflfect    He 
disposes  of  all  his  real  and  all  his  personal  estate;  but  I 
think  it  impossible  to  say,  there  is  to  be  found  in  his  will 
any  tfain^  firom  which  it  can  with  certainty  be  inferred^ 
whether  he  considered  this  reversionary  interest  as  part 
of  his  real,  or  of  his  personal  estate*    From  the  moment 
when  the  Court  determines  that  this  was  turned  into 
personalty,  the  onus  lies  on  the  Defendant  to  show, 
with  reajsonable  clearness,  that  the  testator  meant  to 
pass  it  under  a  different  denomination.   It  is  not  enough 
to  fix  upon  an  ambiguous  esqilression,  or  an  equivocal 
direction.    Yet  that  is  the  utmost  that  is  attempted  to 
be  done.    For  there  is  not  a  word  in  the  will  that  giv^ 
any  distinct  designation  to  this  particular  property. 
The  consequence  is,  that  the  law  must  decide  whether 
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1817«  >t  be  real  or  pencxnaL     Biit  it  is  periiape  udmittiny 

too  much,  to  say  that  the  will  leaves  the  qaeadon  wholfy 
in  equilibrio.    For  it  contains  a  ratificatiaa  of  the  axti« 
NswDieATX.     des,  and  a  direction  that  they  shall  be  fully  performed 

and  carried  into  execution.  He  had  the  artides»  there- 
fore! in  his  view;  anditisevident^firomotfaer  paanges^ 
that  he  had  a  reooUectioh  of  their  ccmtents.  And  yet, 
without  any  evidence^  we  are  desired  tb  say  that  he 
meant  to  devise^  as  land,  what  by  tlkise  artides  was 
limited,  as  monqr,  to  his  executors  and  admimsfeCBton. 
As  to  the  widow,  no  conduct  of  Iter's  could  aflfect  the 
questioD.  It  could  not  even  show  her  understanding  of 
the  testator's  intentioi%  if  that  could  be  of  any  cense- 
ipience.  Nok  e(m$kUj  that  she  knew  any  thing  of  his 
intention  except  firom  the  will ;  and  she  piofaafaly  inew 
notfiing  of  the  rule  of  law,  but  liupposed  that  whatever 
was  in  fiurt  real  estate^  would  pass  under  that  doio- 
n}inaiioD» 

Upon  the  whole  result  of  the  case,  lam  ther^veof 
epiniiHi,  Uiat  the  Plaintiff  is  entitled  to  ihe  decree  he 
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JONES  and  Wife  v.  TUCKER.  j^^3^ 

JuJ^  SO. 
Jl^ AMY  MONESf  hy  her  will,  gave  and  devised  all       Af.Af.irives 
her  freehold  and  copyhold  estates  to  the  use  of  the  to  the  Defend- 
Defendant  Tucker^  his  heirs  and  assigns,  upon  trust  to  ant  all  her  free- 
permit  Elizabeth  Smithy  widow,  to  receive  the  rents,  &c.  ^®^^  .*»<*  copy- 
for  her  life,  for  her  own  use  and  benefit ;  and,  after  her  estates, 
death,  upon  trust  to  sell  and  dispose  of  the  same,  and  -j?!Lj^  F  ^  tt% 
out  of  the  produce  thereof  (among  other  things)  to  pay,  receive  the* 
and  the  testatrix  thereby  bequeathed,  ^100,  ^  to  such  rents,  Stc.  dur- 
**  person  or  persons  as  the  said  Elizabeth  Smith  should  ing  her  life ; 
•*  by  her  last  will  appoint ;"  and,  subject  to  the  pajrment  *°^  *^^  ^^ 

thereof,  and  of  certain  other  sums  thereby  ffiven,  the      ^   >  ^  •ell, 

,    ,    .     ,    ,         • ,  ^  ^  ,     -,       and  out  of  the 

testatrix  gave  and  devised  the  said  estate  to  the  Do-    produce  to  nav 

fendant,  his  heirs  and  assigns,  and  appointed  him  sole    £\0d  to  such 
executor.  person  as  she 

should  by  will 

Elizabeth  Smith  survived  the  testatrix  Maty  Mones^    appoint.   E.  S^ 

and  made  her  will  as  follows :"  I  wiU  and  beciueath  to    ^^>^*out 

reference  to  the 
"  Mrs.  Maty  Jones  (the  Plaintiff)  the  sum  of  ^100,    po^^gp  g{y^ 

**  likewise  the  whole  of  my  household  furniture^  plate^  £lO0^  and  the 

^  and  linen,  &c.    Whatever  remains  to  me  for  rent  whole  of  her 

**  from  Mr.  Tucker  J  is  to  discharge  my  rent  and  fimeraL  household  fur- 

<M  likewise  appoint  the  aforesaid  Jl&ryjows  to  be  my  S^-ff^^ 
**  sole  executor.    And  if  the  said  Maty  Janes  should  charffed  h 

**  decease,  her  husband  Mr.  JUchard  Jones  to  execute  ^  \^  ^j^  n^ 

<<  instead.''  denied,  that  the 

testatrix  had  no 
persona]  property,  at  the  time  of  her  deaths  besides  some  household  fur- 
niture to  a  very  small  amount  in  value ;  but  no  evidence  was  gone  into^ 
and  an  inquiry  wasasked  as  to  the  state  of  the  property  at  the  timeqf 
making  the  MoHl^  with  die  view  of  asoertaining  diat  the  testatrix  must 
have  intended  the  gift  of  the  ;^100^  ^s  in  e^^ecution  of  her  power. 
But  the  Inquiry  was  refused,  and  the  Bill  dismissed. 
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Elizabeth  Smith  died  on  the  7th  of  March^  181fi  and 
the  ThintiS  Maty  Jones  proved  the  wilL 

The  Bill,  charing  that  Elizabeik  Smithy  at  the  time 
of  her  death,  was  not  possessed  of,  or  entitled  to  any 
personal  estate  whatever,  except  a  few  articles  of  house- 
hold furniture,  which  were  shortly  after?rards  sold  by  the 
Plaintiffi  for  ^^18,  and  the  produce  applied  in  payment 
of  her  funeral  expences ;  and  that  she  had  often,  befiire 
she  made  her  will,  expressed  and  declared  it  to  be  her 
intention  to  give  to  the  Plaintiff  Mary  Janes  the  sum  of 
j^lOO,  over  which  the  power  of  appointment  was  given 
her  by  the  will  of  Mary  Mones ;  and  that^  in  maldng 
her  wiU,  she  particularly  instructed  the  person  who  pie- 
pared  it,  that  the  said  sum  ci  sSlOO, '  so  charged  on  the 
freehold  and  copyhold  estates,  should  be  thereby  disposed 
of  and  given  to  the  Plaintiff;  prayed  that  the  Defendant 
might  be  decreed  to  pay  the  same  accordingly;  or  that 
so  much  of  the  three  per  cents,  (whereon  the  produce 
df  the  estates  sold  had  been  invested)  as  was  necessary, 
should  be  sold,  and  the  jfilOO  paid  thereout. 

The  Defendant^  by  his  answer,  submitted  that  the 
jSlOO  ^ven  by  the  will  of  Elizabeth  Smith  was  not  an 
f^pointment  of  the  ^^100  under  the  will  of  diary  Mcmes, 
but  a  general  legacy;  and  said  that,  so  &r  from  having 
made  (in  the  Defendantf  s  presence^  or  to  his  knowledge) 
any  such  declarations  of  intention  as  in  the  biU  stated, 
Mrs.  Smith  had  since  the  date  of  her  will,  expressed  a 
wish  to  sell  the  reserved  sum  of  ^100,  and  had  even 
ofifered  the  same  for  sale  accordingly. 

No  evidence  was. gone  into ;  and  the  bill  not  having 
put  in  issue  tiie  &ct  that  Mrs.  Smith  had  no  other  pro- 
pertjr  but  the  furniture^  which  was  sold,  at  the  time  of 
making  her  wiU,  a  mo^on  had  hem  madeheSon  the  Lord 
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Chancellor^  for  liberty  to  amende  by  insertiiig  a  charge 
to  that  effect;  but  which  was  refused,  the  cause  being 
abready  set  down  for  hearing;  and  it  now  came  on  to  be 
heard  upon  bill  and  answer.  ^ 


1817. 


Sugderif  for  the  Plaintifls,  argued  that,  although  it  was 
too  late,  in  ordinary  cases,  to  ccmtend  that  a  gooeral  re- 
siduary, bequest,  not  referring  to  the  power,  or  to  the 
subject  over  which  the  power  is  to  be  exaxdsed,  can 
amount  to  an  execution  of  the  power  (a),  yet  the  rule  is 
liable  to  excqition  in  cases  where  an  indication  <^  in- 
tention can  be  sufficiently  collected;  as  in  this  case^ 
.where  there  was'a  single  legacy  of  the  precise  sum  over 
.which  the  power  was.  given,  and  no  proper^,  out  of 
which  at  could  be  satisfied,  without  resorting  to.  that 
which  was  the  subject  of  the  power.  This  was  a  general 
power  of  appointment,  not  specifying  either  the  ol^ects, 
or  the  form,  of  the  appointment ;  although,  as  the  powei: 
is  preceded  by  a  life  interest  in  the  property,  it  cannot 
be  viewed  as  amounting  to  anabsolute  gift.  The  [house- 
hold furniture^  which  constituted  the  only  remaining 
proper^,  was  itself  property  derived  from  the  testatrix, 
by  whom. the  power  was  created.  He  therefore  asked 
for  a  reference  to  inquire  as  to  the  state  of  the  property 
•at  the  time  of  making  the  wilL 


Cooke  sxkd  DoMkmeB^  tar  ^e  IkSmdant. 

If  the  question  depends  upon  the  state  of  the  pro- 
perty at  the  time  of  making  the  will,  we  agree^that'theie 
must  be  a  reference  "  But,  supposing  the &ot  as  tothat 
question  established,  the  pnndples  oTthe'Conrt  aiie 
against  the  inference  which  is  meant  to  be  drawn  from 
it  The  disposition,  in  order  to  its  being  eflfectnal  as  an 
execution  of  the  power,  must  be  sudi  as  to  show  clearly 


(«)  See  Sugd.  on  Powers,  sect.  &  p.  276. 
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1817.  that  the  testator  pointed  at  that  whkh  waa  die  wakftt 

of  it  Lofamm  y.  Lcnmnu  (a)  And  see  Sir  JBdmvd 
Oer^g  ca8e(i),  and  Andremt  y.  EmmoU.  (c)  .  Heie  Ike 
will  disposes,  apparendy,  c^diatwhicli  was  the  piapgty 
of  die  testatrix.  It  is  followed  by  a  bequest  of  tlie 
hoosdioU  fiimittire^  ftc.  which  was  abacdntdy  her  own. 
Bodi  legacies  are  given  in  the  same  danae.  Smipuac 
slie  had  no  monqr  at  the  time  of  making  her  will,  how 
can  the  Court  say  she  might  not  si^ipoae  diat  slie  should 
have  a^lOO  at  her  death  ?  It  is  laid  down  as  m  rnk^  ia 
Andrewi  ▼•  EmmoU^  that  there  can  be  no  inqoify  as  to 
die  dromnstances  of  persoaai  proper^,  with  a  yiew  to 
diis  qnestiao*  See  Nannod  w.  Hortan.  {d)  Si^mdem  y. 
SioMden  (e)  was  the  case  of  a  ponrer  over  veal  estate. 
See  Braikg y.  WntcM {f\  Hides  w.MnrgermL(g) 

JSkigien  replied. 

Tie  Mjotsk  of  iie  Bjoum.       . 

Aidxnigh  the  property  in  t&pute^-  hi  din  caae^  is  of 
litiie  yahtCf  -the  ^piestkm  is  dt  considerBMe  iittportanee. 
With  reference  tb  die  genetal  rule,  tt>  whidi  ft  is  aoi^ 
to  make  it  an  ekceptioii,  it  is,  assuming  the  statement  to 
be  tme^  perhaps  as  strong  a  case  as  can  be  brought  be- 
fore the  Court  If  a  person,  having  no  pmperty  at  al, 
and  only  a  power  over  a  certain  sum  of  mon^,  gives 
that  single  som^  Htde  doubt  can  arise  as  to  die  intention. 
But  the  tquestiim  is,  how  we  ean  get  at  the  Act,  and 
whether  there  can  be  an  inquiiy  for  the  pmpose  of 
taaoevlami^ it  JuAndmos  w.  EmmM{k\  m  diefint 
tnstanoa,  the  Court  idid  direct  ^m  inquiry  intD  die 


(a)  8  Bra.  272.  v.  M'Nah,  6  TomL  Bro.  P.  C. 

(i)  6  Rep.  17B.  198. 

(<^  ^Bro.  »7.  (f)  18  Ves.  445. 

(rf)  7  Ves.  898.  (g)  8  Ves.  299, 

(e)  2  Ves.  j.  589.  Blonim        \k)  f  Bro.  S97. 
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of  the  'property,  at  tbe  time  of  the  will  bang  made^  as 
well  as  at  the  tone  of  the  death.  But,  wbeo  the  cause 
came  on  fbr  further  dhection^  The  Master  <^  the  BoBs 
seems  to  have  been  of  opinion,  tiiat  the  quantum  <^pro^ 
perty  was  not  a  fit  subject  for  inquiry.  I  agree  that  that 
was  a  weaker  case  than  the  present  It  wad  not  asserted 
that  the  testator  there  had  no  personal  property,  but 
only  that  he  had  not  enough  to  pay  all  he  had  given ; 
which  is  but  a  slight  circumstance  as  an  indication  of 
intuition.  Here  it  is  alleged,  that  the  testatrix  had  no 
property,  except  a  few  articles  of  household  furniture, 
which  she  has  specifically  bequeathed.  Some  property, 
however,  she  had.  She  speaks  of  rent  due  to  her,  as 
well  as  household  fiimiture,  plate,  and  linen*  Then, 
what  is  to  be  the  quantum  of  propertfr  that  shall  furnish 
the  criterion  for  deciding  whether  a  testator,  making  a 
bequest,  is  or  is  not  exercising  a  power?  It  is  not  like 
an  inquiry  whether  there  be  any  thing  but  copyhold  to 
answer  a  devise  of  land.  The  question  there  is,  whether, 
there  was  any  thing  for  the  will  to  operate  upofa  at  the 
time  when  it  was  made  ?  A  will  of  personalty  qieaks 
at  the  death.  .The  state  of  that  description  of  property 
at  the  time  of  the  will,  does  not  fiimish  the  same  evi- 
dence as  to  the  intention. 

In  the  case  oSNannock  v.  Horton{a\  ih&Lord  Chanr 
celloTf  referring  to  Andrews  v.  Emmatt{b)f  and  other 
cases  of  that  class,  takes  it  to  be  settled  **  that  you  are 
*^  not  to  inquire  into  the  circumstances  of  the  testator^s 
**  property  at  the  date  of  the  will^  to  determine  whether 
<<  he  was  executing  the  power  or  not." 


J817. 


No  inquiry  as 
to  the  quantum 
of  personal  pro- 
perty, to  deter- 
mine whether  a 
gift  is,  or  is  not, 
in  execution  of 
a  power. 

S0dU,astoan 
inquiry  whether 
there  be  any 
thing  but  copy- 
hold to  answer 
a  devise  of 
land;  the  ques- 
tion there 
being,  whether 
^diere  wasany 

thing  for  the 
will  to  operate 
upon  at  the 
time  when  it  was 
made;  whereas 
a  will  of  person- 
alty speaks  at 
the  death. 


In  my  own  private  opinion,  I  think  the  intention  was 
to  give  the  £lOO,  which  the  testatrix  had  a  power  to 


(a)  7  Vet.  898. 


(b)  2  Bro.  297. 


fiS8  CASES  IN  CHANCERY* 

1817.  dispose'of ;  bat  I  do  not  oonceiye  that  I  could  judidallir, 

declare  the  power  to  .haye-  been  eKecoled,  even  if  the 
result  of  an  inquiry  should  verify.the  representation  that 
is  made  as  to  the  state^of  her  property. 

[Bill  dismissed.] 


«  \ 
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ABATEMENT, 

See  Practice,  15,  &c. 

ACCOUNT. 

1.  See  Practice,  16. 

2.  Executor,  S. 

ACQUIESCENCE. 

1.  See  Deed,  Construction  op,  1- 

2.  There  can  be  no  acquiescence  in 
acts  which  the  party  is  ignorant,  at 
the  time,  that  he  has  any  right  to 
dispute.    Cholmondeley  v.  Clinton. 

Page  362 

ADMIRALTY. 

See  Shipping,  2. 

AFFIDAVIT. 

See  Vendor  and  Purchaser,  10. 

AGREEMENT. 

1.  See  Shipping,  1. 

2.  Vendor  and  Purchaser,  5, 6. 

Vol.  II. 


ALIEN. 

Alien,  devisee  in  trust  to  sell,  joins  in 
conveyance,  and  afterwards  obtains 
an  Act  of  Naturalisation,  by  which 
it  is  declared  that  he  is  ^^Jrom 
<^  thenceforth  naturalised,  and  shall 
<<  be  and  is  enabled  to  ask,  take, 
"  have,  retain,  and  enjoy,  &c.  all 
"  lands  which  he  may  or  shall  have 
*^  by  purchase  or  gift  of  any  person 
"  or  persons  whatsoever."  This 
Act  does  not  operMe  ta  confirm 
the  title  of  the  purchaser  imder  a 
conveyance  previously  made.  Ex- 
ception to  the  Master's  report,  re- 
quiring further  acts  to  confirm  the 
title,  over-ruled  accordingly.  FUh 
V.  Klein.  Poge  431 

AMENDMENT. 
1.  See  Practice,  10. 

3.       Injunction,  13, 14. 
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ANSWER. 

See  Practice,  1 . 

ANNUITY. 

1«  Afler  a  Decree  referring  it  to  the 
Master  to  enquire  whether  an  an- 
nuity had  been  properly  enrolled, 
the  Master  having  reported  against 
the  enrolment,  it  was  objected  by 
the  Defendant  (the annuitant),  on  a 
rehearing,  that  tfaeDecreehad  been 
obtained  after  two  several  orders, 
made  m   this  Court,    in  another 
cause,  for  payment  of  the  annuity, 
and  after  a  rule  to  show  cause  in 
favour  of  the  annuity  in  the  Court 
of  King's  Bench   had  been  dis- 
charged.   Held,  not  a  sufficient 
ground  for  settmg  aside  the  De- 
cree, the  former  cause  in  which 
those  orders  had  been  obtained  not 
having  been  instituted  fcfr  the  pur- 
pose ofsietting  aside  the  annuities, 
and  this  Court  having  jurisdiction, 
after  the  failure  of  an  attempt  to 
^t  aside  the  annuity  at  common 
law.   AngeU  v.  Hodden.  Page  164 

2.  S^e  Intxrplbader. 

S.        Marriage  Settlemskt,  I. 

APPEAL. 

See  Wbbt  Indies,  1. 

APPROPRIATION. 
See  Lboact,  8. 

APPOINTMENT. 
Sfe  Power,  1,2. 


BASTARD. 

Legacy  ^<  to  the  children  of  the  late 
C.  K.  who  shall  be  Uving  at  (tes- 
tator's) decease."  C  K.  being  dead 
at  tke  date  of  the  will,  leaving  ille- 
gitimate children,  (of  whom  three 

were  living  at  the  death  of  the  tes- 
tator,) and  not  having,  at  the  date 
of  the  will,  nor  having  ever  bad, 
any  legitimate  children,  the  Uiree 

illegitimate  dbidren  were  held  to 
be  entitled.  Lord  JFoodhouseke  t. 
Dalrymple.  P^^  419 

Where  there  are  not,  nor- ever  were, 
nor  can  by  possibility  be,  any  per- 
sons strictly  answering  the  descr^ 
tion  of  children,  it  is  necessazy  to 
resort  to  evidence  dehors  die  wOJ, 
for  the  purpose  of  finding  whether 
there  were  any  who  had  acquired 
the  reputation  of  children ;  and  it 
is  possible  for  illegitimate  children 
to  acquire  that  reputation.      BM. 

BILL  (AMENDMENT  OFK 
See  Practice,  29. 

BILL,  PRO  eONFESSO. 
See  Practice,  54. 

BOND. 

See  Debtor  and  Creditor,  1. 


B 
BANKRUPT. 
See  Debtor  and  Cbeditor,  1. 


I 


CHARITABLE  USES. 

1.  Petition  under  stat.  52  G.  S.  'c  101. 
must  have  the  signature  of  the  At- 
torney-general, or  of  the  Solidtor- 
general,  in  case  only  of  there  beog 
no  Attorney-general  at  the  tjny, 

Such  signature  iKot  to  be  affixed  widi* 
out  the  same  deliberation  aa  in  the 
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^ase  of  an  information  regularly 
filed.  Ex  parte  Skinner,     Page  4f53 

2.  The  statute  was  meant  to  extend 
only  to  cases  of  plain  breach  of 
trust  committed  by  persons  in  their 
character  of  trustees,  not  to  the 
case  of  benefits  derived  from  such 
breaches  of  trust  by  third  persons. 

Ibid. 

S.  An  information  having  been  filed 
on  petition  presented  with  the  same 
objects,  it  is  not  for  the  Court  to 

separate  these  objects,  and  to  give 
relief  upon  the  petition  as  to  such 
as  are  regulairly  within  its  limits, 
leaving  the  rest  to  be  disposed  of 
on  the  information.  Ibid, 

4.  Tenant  of  a  charity  estate,  pro- 
vided he  has  acted  fairly,  not  to  be 
turned  out  of  possession,  or  to  have 
his  lease  set  aside,  merely  on  the 
ground  of  inadequacy  of  the  rent 
to  the  value  of  the  estate.       Ibid. 

CHARTER-PARTY. 
See  Shippjno,  4. 

CHH-DREN. 
See  Bastard,  1,2. 

COMMISSION. 

See  Manager. 

COMMISSION  (TO  ASCERTAIN 
BOUNDARIES). 

1.  Bill  by  Lord  of  the  nanor  of  W. 
against  the  Lord  of  the  adjoining 
manor  of  /.  (who  was  also  lessee  of 
the  mancHT  of  iV.)  and  agamst  Com- 
missioners under  an  Act  for  inclos- 
ing lands  within  the  manor  of  /., 
alleging  confusion  of  bauadaries 


arising  out  of  the  union  of  posses- 
sion of  the  two  manors ;  and  that 
the  Defendants  were  preparing,  in 
combination  together,  to  set  out  a 
boundary  of  the  manor  of  /.  which, 
would  include  lands  belonging  to 
the  manor  of  ^.,  prayed  a  commis- 
sion to  set  out  the  land  Ijdng  with- 
in, and  being  part  and  parcel  of, 
the  manor  ofW.  The  answer  of  the 
Defendant,  Lord  of  the  manor  of 
/.,  set  out  boundaries,  referring  to 

perambulations  made  previous  to 
the  union  of  possession;  and,  the 
lease  having  expired  since  the  filing 
of  the  bill,  and  it  not  being  esta- 
blished in  evidence  that  there  was 
any  confusion  of  boundaries,  occa- 
sioned by  default  or  neglect  of  the 
owners  of  /.  while  lessees  of  fT., 
the  bill  was  dismissed,  with  costs  as 
against  the  Commissioners,  but 
without  costs  as  against  the  other 
Defendant. 

Jurisdiction,  as  to  granting  commis- 
sion to  ascertain  boundaries,  de- 
duced from  the  writ  de  rationabi" 
libus  divisisy  or  thaty  de  perambu' 
latione  facienda.  Consent,  the 
ground  upon  which  it  was  first  ex- 
ercised; then  upon  the  application 
of  a  party  having  an  equitable 
claim,  and  no  objection  made.  But 
a  Court  of  Equity  will  not  interfere 
between  two  independent  proprie- 
tors, to  force  either  to  have  his 
right  so  determined*  Speer  v. 
Cratoter.  Page  410 

2.  The  circumstance  of  confusion  of 

boundaries  constitutes,  per  se,  no 

ground  for  the  interposition  of  the 

CouH,    Ibid.  418 
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3.  Commission  to  ascertain  and  dis- 
tinguish boundaries,  and,  if  not  to 

be  distinguished,  to  set  out  the 
value,  upon  a  bill  by  a  prebendary 

against  lessees  of  the  prebendal 
lands,  also  owners  of  other  lands 
within  the  parish,  with  which  the 
prebendal  lands  had  become  inter- 
mixed and  confounded  by  reason 
-of  the  imity  of  possession.  Willis 
V.  Parkinson*  Pf^gc  507 

COMMISSION  OF  REBELLION. 
(See  Practice,  23.) 

COMPENSATION. 
See  Ei:«ECTiON,  2. 

C  ONDITION. 
See  Legacy,  2. 

CONFIRMATION. 

1.  See  Deed  (Construction  of). 

2.  Release,  1. 

CONTEMPT. 

See  Practice,  34. 

CONVERSION. 

See  Marriage  Settlement. 

CONVEYANCE. 

Where  a  man  is  called  upon  to  join  in 
a  conveyance  for  the  purpose  of 
obviating  a  specified  objection  to 
title,  he  will  not  be  bound  by  it  as 
to  any  interest  of  which  he  has  not 
been  apprised.  But,  if  he  consents 
to  join  in  the  conveyance,  upon 
being  told  generally  Uiat  tliere  are 
objections  to  the  title,  he  must  be 
.taken  to  have  enquired  into  the  na- 
•ture  of  tliose  objections,  and  cannot 


afterwards  raise  a  qnestion  as  to  the 
extent  of  his  information.  Bray- 
broke  v.  Inskip^  cited  in  Cholmon^ 
deleyy.  Clinton.  Page  356 

COPYRIGHT. 

L  See  Injunction,  !• 

2.  Injunction  refused  to  restrain  pub- 
lication of  a  work  which  had  l>een 
left  for  23  years  by  the  Author  in 

~  the  hands  of  a  Bookseller,  to  whom 
it  was  originally  sent  with  an  inten- 
tion of  its  being  published;  that 
intention  being  afterwards  relin- 
quished, and  the  workhavingpassed 
into  the  hands  of  the  Defendants! 
who  published  it  without  the  con^ 
sent  or  privity  of  the  Author. 
Southey  v.  Sherwood,  4S5 

3.  Property  of  an  Author  in  an  un- 
published work,  independent  of  the 
statute.  IM. 

4.  The  Court  will  not  interfere  by 
injunction,  upon  the  Author's  ap- 
plication, to  restrain  the  publica- 
tion of  a  work,  which  is  of  such  a 
nature  that  an  action  could  not  be 
maintained  for  damages.  Ibid. 

CORPORATION. 

See  Practice,  22. 

COSTS. 

1.  See  Practice,  15. 

2.         16,  &c. 

5.  Solicitor,  2. 

COVENANT. 

1.  Joint  covenant  of  indemnity  not 
extended  in  equity  beyond  its  legal 
operation,  there  being  no  ground 
on  which  to  infer  mistake  in  the  na- 
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ture  of  the  instrumenty  and  no  pre- 
vious equity  entitling  the  cove- 
nantee to  a  several  indemnity  from 
each  of  the  covenantors.  Sumner 
V.  Potoell.  Page  30 

2.  Not  a  principle  of  equity  that  every 
joint  covenant  shall  be  considered 
as  if  it  were  joint  and  several.  Ibid. 

3.  When  the  obligation  exists  only  by 
virtue  of  the  covenant,  its  extent  is 
to  be  measured  only  by  the  words 
of  the  covenant. 

Different,  where  the  obligation  is  in- 
dependent of  the  particular  con- 
tract, as  in  the  cases  of  partnership 
debts,  bonds,  &c«    Ibid. 

4.  See  Injunction,  4. 11. 

5.  Marriage  Settlement. 


D 
DEBTOR  AND  CREDITOR. 

1.  See  Covenant. 

2.  Debtor  by  bond  to  tli6  separate 
estate  of  a  deceased  partner,  not 
allowed  in  Equity  to  set  off  his 
bond-debt  in  respect  of  acceptances 
for  which  he  had  become  liable  to 
the  partnership-estate,  and  which 
were  proved  by  him  under  a  joint 
commission.  Addis  y.  Knight.     117 

3.  See  Injunction,  15. 

-4.         Marriage  Settlement,  1. 
5.         2. 

DECREE. 

1.  See  Legacy,  3. 

2.  Practice,  16. 

3.         ,  17. 

4.  Annuity,  1. 


DEED  (Construction  of). 

1.  S.R.  devises,  subject  to  a  term  of 
200  years  for  raising  portions,  to 
the  use  of  his  daughter  M.  for  life, 
remainder  to  the  use  of  her  first 
son  in  tail  male,  remainder  to  his 
cousin  J,  R.  in  tail,  &c. ;  and  dies, 
leaving  his  daughter  M.  his  heir  at 
law ;  who  marries,  and  has  one  son, 
G.  Earl  of  O. ;  who,  upon  the  death 
of  his  mother,  enters  as  tenant  in 
tail  under  the  will  of  his  grand- 
father, suffers  a  recovery  to  the  use 
of  himself  in  fee,  and,  by  deed 
(1781),  reciting,  "  that  he  was  wil- 
'*  ling  and  desirous  that  the  said 
'<  estates  should  remain  in  the  fa- 
**  mily  and  blood  of  5.  R.y**  in  con- 
sideration of  ''  the  natural  love 
'<  and  affection  which  he  bore  to  his 
''  relations  the  heirs  of  S.  jB.,  and 
"  to  the  intent  that  the  estates 
**  might  continue  in  the  family  and 
'*  blood  of  his  late  mother  on  the 
<'  side  of  her  father,"  settles  the 
estates  to  the  use  of  himself 
for  life ;  remainder  to  the  heirs 
of  his  body  ;  for  default  of  such 
issue  as  he  should  appoint ;  for  de- 
fault of  appointment,  ''  to  the  use 
«  of  the  right  heirs  of  S.  R. ;"  with 
a  general  power  of  revocation  and 
new  appointment. 

G.  Earl  of  O.,  afterwards,  by  deed 
(1785),  converts  the  mortgage  term 
of  two  hundred  years  into  a  mort- 
gage in  fee ;  and  dies  without  issue, 
leaving  H.  Earl  of  O.  his  uncle  and 
heir  at  law.  Upon  the  death  of 
Earl  G.,  C.  enters,  as  the  then  right 
heir  of  S.  72.,  and  settles  the  estates 
by  deed  (1792). 
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H.  Earl  of  O.,  being  subsequently  ap* 
plied  to  by  C,  on  account  of  doubts 
which  had  arisen  with  regard  to  the 
effect  of  the  deed  of  1785,  as  a 
revocation    of  the    settlement    of 
1781,  executes  a  deed  (1794),  by 
whichi  reciting  those  doubts,  and 
*<  that,  being  well  satisfied  that  Earl 
'<  G.  did  not  intend  to  alter  the 
<<  uses  of  that  settlement,  he  had 
«  agreed  to  confirm  the  same,*'  it 
was  witnessed  that  he,  Earl  H.,  did 
*'  grant,  bargain,  sell,  release  and 
**  confirm,"  to  the  trustees  of  C.'s 
settlement  of  1792,  upon  the  trusts 
of  that  settlement,  ^<  in  the  same 
<'  manner  as  if  the  deed  of  1785 
<<  had  not  been -made,  and  to  and 
*'  for  no  other  use,  intent,  or  pur* 
"  pose,  whatever." 
Earl  i/.  dies,  leaving  A.  his  heir  at 
law,  and  also  heir  at  law  of  Earl  G.  ^ 
and  having  devised  all  the  rest  and 
residue  of  his  real  estates,  in  the 
most  general  tferms,  to  B. 
C  also  dies';  and,  upon  his  death,  his 
eldest  son  enters  under  the  settle, 
ment  of  179?. 
Upon  a  bill  filed  by  A.  and  B.  jointly, 
as  heir  at  at  law  and  devisee  of  Earl 
//.,  stating  an  agreement  between 
them  to  share  equally,  and  praying 
a  redemption    and    reconveyance, 
and  (as  against  C.  the  son)  an  ac- 
count  of  rents  and  profits ;   held, 
first,  that  by  tlie  construction  of  the 
settlement  of  1781,  the  remainder 
<<  to  the  use  of  the  right  heirs  of 
"  S.  R"  vested  in  the  settlor,  as 
himself  the  right  heir  of  5.  B,  at 
the  date  of  the  settlement ;  second- 
ly, that  the  deed  of  1794  did  not 


operate  as  a  coafirmation,  except 

for  the  limited  purpose  expressed 

by  the  recital;  and  lastly,  that  the 

length  of  time^   viz.  upwards  of 

twenty  years,  since  C,  entered,  was 

no  bar  by  analogy  to  the  statute  of 

limitations.      Also  held,   that  Sir 

L.  P.,  having  advanced  money  to 

C,  byway  of  mortgage,  should  not 

be  permitted  to  avail  himself  of  that 

security,   as  against  the  Flaintiffis, 

upon  the  ground,  either  of  want  of 

notice  or  of  acquiescence^      Choi' 

monddeyY.  Clinton.  Page  17S 

2.  A  deed  is  to  be  expounded  ac- 
cording to  the  maker's  intention. 
But  the  Court  will  not  new  mode^ 
the  deed  itself,  or  alter  dispositions 
which  are  in  themselves  clear  and 
unambiguous,  because  they  happen 
to  be  ineffectual  to  the  end  pro- 
posed.   Ibid.  343 

3.  If  the  words  of  a  deed  are  in  them- 
selves of  doubtful  signification,  or 
there  is  no  person  to  whom  they 
can,  in  their  strict  sense,  apply,  it 
is  a  subject  for  enquiry,  whether 
they  may  not  be  understood  in  a  dif- 
ferent sense.     Ibid.  344 

4.  Under  a  settlement,  the  son  of  a 
second  marriage  held  to  take,  ai 
heir  male  of  the  body  of  father  and 
mother,  although  a  son  by  a  former 
marriage  was  living*   6y   virtue  of 

I      ike  contract.     Seymour  v.  Bortman 
(cited).    Ibid.  347 

5.  Devise  of  estates  in  M.  to  the 
eldest  son  of  the  testator's  son,  for 
life,  and  of  estates  in  jF/.  to  the 
second  and  other  sons ;  if  but  one, 
then  all  the  real  estates  to  him  for 
his  life,  and,  <<  for  want  of  heirs  of 
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'<  him,"  to  the  right  heifs  rf  the 
testator,  <<  his  son  excepted."  Tes- 
tator died  leaving  a  son  and  daugh- 
ters.  Held,  by  the  Court  of  K.  B. 
that  the  daughters  tooky  bb  persona 
designaUe,  but  that  judgment  re- 
versed on  writ  of  error.  Doe  v* 
Pugh  (cited).    Ibid.         Page  S48 

6.  Although  the  general  words  in  a 
deed,  taken  by  themselves,  would 
be  sufficient  to  pass  the  whole  in- 
terest which  the  party  has  to  con- 
vey, yet,  where  it  is  clear  that  those 
words  were  used,  and  understood 
by  all  the  parties  to  the  deed,  only 
in  subservience  to  a  particular  pur- 
pose, they  will  not  be  held  to  have 
an  effect  beyond  the  particular  pur- 
pose so  intended.     Ibid*  353 

7*    Tehant  for  life,  with  remainder 
to  his  son  in  tail,  with  remainder 
to  himself  in  fee,  devises  ^<  all  his 
**  estate"  to  his  daughters.      The 
surviving  daughter  executes  a  ge- 
neral release  to  her  brother  (the 
tenant  in  tail)  in  words  sufficient  to 
pass  the  reversion  in  fee.     A  biU 
being  filed  by  her  to  set  aside  this 
release,  upon  the  ground  that  it  was 
meant  only  for  a  particular  purpose. 
Lord  Chancellor  King  at  first  de. 
creed  in  favour  of  the  Plaintiff; 
and  afterward^,  on  a  rehearing,  di- 
rected issues  to  try,  Jirst,  whether, 
at  the  time  of  the  execution  of  the 
deed,  she  knew,  or  was  apprised  of, 
her  title  under  the  wiU ;  secondly^ 
whether  she  intended,  by  the  re- 
lease, to  pass  that  reversion.    And, 
on  appeal,  this  decree  was  affirmed* 
FonmeU  y.Coker  (titfA),  lUd.  354 


r  DEPOSITIONS. 
See  Practice,  12. 

DISSEISIN. 

1.  There  can  be  no  disseisin  of  mi 
equitable  estate,  because  disseisin 
must  be  of  the  entire  estate,  and 
because  a  tortious  aot  cannot  be  the 
foundation  of  an  equitable  title. 
Chdnumdeky  v.  Clinton^  Page  35T 

2.  See  Trust,  4. 

DONATIO  INTER  VIVOS. 
See  West  Indies. 

\        E 
ELECTION. 

1.  By  settlement  on  the  marriage  of 
E.  G.  with  the  Plaintiff,  estates,  to 
which  E.  G.  was  entitled  as  te- 
nant in  tail  in  remainder,  are  ex- 
pressed to  be  settled,  as  to  part,  to 
the  use  of  E.  G.  for  life,  remainder 
to  the  Plaintiff  for  life,  remainder  to 
the  first  and  other  sons  of  the  mar- 
riage, and,  as  to  part,  to  the  use  of 
E,  G.  for  life,  remainder  to  the  first 
and  other  sons,  &c.  immediately  on 
the  determination  of  his  life  estate. 
Other  estates,  to  which  the  Plaintiff 
was  entitled  in  fee-simple,  are  by 
the  same  settlement  conveyed  to 
similar  uses. 
Upon  the  death  of  E.  &,  the  Defend* 
ant  (his  only  son  and  heir-at-law) 
enters  on  the  estates  to  which  he 
was  entitled  aa  tenant  in  tail  under 
the  settlement,  and  brings  eject- 
ments  to  recover  possession  of  those 
to  which  his  father  was  entitled  as 
tenant  in  tail  at  the  time  of  the  set- 
tlement, and  into  which  the  Plaintiff. 
Nn  4 
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had  entered  on  hit  dealh^  as  tenant 
for  life  under  the  settlements  as  not 
having  been  duly  conveyed  to  the 
uses  of  the  i ettlement.  An  injunc- 
ti<m  was  granted,  on  the  ground  of 
.  election,  to  restrain  the  Defendant 
firom  proceeding  in  these  eject- 
ments.   Green  T.  Green.    Page  86 

2.  When  a  party  elects,  under  a  set- 
tlement, to  take  one  of  two  bene- 
ficial interests,  whether  he  is  bound 
in  equity  to  give  up  the  other  ab- 
solutely, or  only  to  make  compen- 
sation;  quare*      Green  v.  Green. 

98 

S.  The  principle  upon  whidi  a  person 
is  put  to  his  election,  under  a  con- 
tract, is,  that  if  he  will  not  give  the 
price  intended,  he  shall  not  have 
the  thing  contracted  far.     Ibid.  94 

4.  Question,  as  to  election,  different, 
where  it  arises  under  a  will,  and 
where  under  a  settlement.   Ibid.  95 

5*  See  Marbiags  Settlement,  3« 

EQUITY. 

1.  See  Covenant,  1. 

2.  Disseisin,  I. 

3.  Mortgage,  1. 

4.  Time,  2. 

5.  Trust,  4?. 

6.  Shipping,  4. 

7.  Lien,  1. 

8.         2. 

9.  A  Court  of  Equity  is  not  bound  to 
find  an  equitable  effect  for  a  clause 
in  a  deed,  because  the  construction 
put  upon  it  at  law  would  leave  it  in- 
operative.    Gladstone  v.  Birley. 

404 


10.  See  CoMMissioir  to  ascshtaiit 
Boundaries. 

11.  There  are  many  cases  in  which  a 
Court  of  Equity  will  not  interfere 
in  fiivour  of  a  Plaintifl^  except  i:4>on 
terms  whidi  could  not  be  directly 
enforced  against  him  Id  the  cha- 
racter of  a  Defendant.  FUdet  v. 
Hooker.  Page  4:9:1 

12.  Sftf  Evidence. 

IS.  Marriage  Settlement^  3,  4. 

ESTATE. 

1.  See  Will,  9. 

2.  Disseisin,  1. 

3.  Receiver,  3* 

4.  Tenant  in  common^  2. 

ESTATE  (REAL  AND  PERSON- 

AL). 

1.  See  Marriage  Settlrmekt,  4. 
3.         Power,  2. 

EVIDENCE, 

1.  See  Will,  1,  2.  " 

2.         5. 

3.  Answer  to  Bill  by  a  Rector  for  an 
account  of  tithes,  setting  up  a  simo- 
niacal  contract,  supported  by  evi- 
dence of  the  contents  of  a  letter 
alleged  to  haye  been  written  by  the 
witness  (one  of  the  patrons  of  the 
living)  to  the  Plaintiff,  previous  to 
his  admission  to  the  living,  contain- 
ing the  terms  of  the  agreement, 
which  were  afterwards  accepted, 
and  the  letter  containing  suc^  ac- 
ceptance subsequently  returned  to 
the    Plaintiff,    and    destroyed    by 
him. 

On  an  objection  to  the  admissibility  of 
evidence  of  the  letter  containing 
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the  proposal,  on  the  ground  of  want 
of  notice  to  the  Plainti£P  to  produce 
the  original,  held  that  the  evidence 
was  admissible,  the  depositions  be- 
ing sufficient  notice.  Wood  v. 
Strickland.  Page  4f61 

4.  At  law,  such  evidence  would  not 
be  admissible  without  notice,  be- 
cause it  not  being  known  till  the 
time  of  the  trial  what  evidence  will 
be  offered  on  either  side,  nou  con^ 
staff  otherwise,  that  the  original 
might  not  be  produced.  But  even 
at  law  notice  is  not  necessary,  where, 
from  the  nature  of  the  proceeding, 
the  party  must  know  that  the  con- 
tents of  a  written  instrument  in  his 
possession  will  come  into  question. 
Jbid. 

EXAMINATION. 
See  Practice,  12. 

EXECUTOR. 

1.  See  Will,  1. 

2.  Imjunctiok,  15. 

3.  Executor,  admitting  a  balance  due 
from  him  to  the  testator  upon  an 
unsettled  account,  ordered  to  pay 
the  amount  into  Court,  notwith- 
standing there  were  debts  of  the 
testator  still  outstanding;  the  test- 
ator having  died  three  years  before. 
Mortlock  V.  Leathes.  4?91 

4.  Executors,  having  personal  estate 
of  the  testator  given  to  them  by  the 
will,  upon  trust  to  lay  out  on  good 
and  sufficient  security,  for  an  infant, 
to  be  paid  on  his  coming  of  age, 
after  a  decree  to  account,  and  after 
notice  by  the  next  friend  of  the  in- 
fant Plaintiff,  lending  a  part  of  such 


personal  estate  upon  mortgage ;  or^ 
dered  to  pay  the  same  into  Comrt ; 
but  the  motion  asking,  in  the  alter- 
native,  that  the  executors  might  be 
ordered  to  replace  the  amount  by 
so  much  stodc  as  the  same  would 
have  purchased  at  the  time  of  in- 
vestment, was  to  that  extent  refused. 
Widdawson  v.  Dude.         Page  404 


FORFEITURE. 

1.  See  Election,  2. 

2.  Injunction,  II. 

FREIGHT. 

1.  See  Shipping,  4. 

2.  Lien,  1. 


H 
HABEAS  CORPUS. 
See  Practice,  d4. 

HUSBAND  AND  WIFE. 

See  Marriage  SettlxmxnTi  2. 


INFANT. 

1.  Where  two  suits  are  instituted  iir 
the  name  of  an  infant  by  different 
persons,  acting  as  his  next  friends, 
it  is  of  course  to  refer  it  to  the 
Master,  to  see  which  is  most  for  the 
infant's  profit,  upon  the  mere  alle» 
gation  of  the  counsel,  that  both 
suits  are  for  the  same  purpose;  it 
being  at  the  risk  of  the  party  mov* 
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ing,  in  caM  the  alle^tioa  iboold 
prare  untrue,  to  have  ttte  order  for 
nference  dudurged  with  costs 
upon  the  special  i^iplicstion  of  the 
other  paitj. 
I^on  Mich  a  refemce,  the  Haotor  U 
at  Vbtaty  to  niggeat  any  iinproTe> 
Bant  in  the  fiame  of  the  suit,  and 
to  report  any  ^>eciat  circunutanceB 
that  may  be  for  the  infant's  benefit. 
'  StiUivan  V.  SuUnan,  Page  40 

2.  No  reference  iqKin  an  application 
bj  the  next  fHend  of  an  infant,  to 
see  whether  a  suit  which  he  himself 
has  instituted  is  for  the  in&nt's  be- 
nefit.   Jonetv.PmelL  141 

S.  See  EncPTOB,  4. 

INFORMATION. 

See  Charitablx  Usbs,  3. 

INJUNCTION. 

1.  Injunction,  until  answer  or  further 
order,  to  restrain  the  publication  of 
a  work  as  the  Plaintiff's,  upon  affi- 
davit by  his  agents,  (he  himself 
being  abroad,)  of  circumstances 
making  it  highly  probable  that  it 
was  not  the  Plaintiff's  work,  and 
Defendant  refusing  to  swear  as  to 
his  belief  that  it  was.  Lord  Byron 
T.  Jokntkm.  29 

S.  Order  to  dismiss  for  want  of  pro- 
Kcution,  after  the  regular  time 
elapsed,  and  an  Injunction  having 
issued  on  the  merits,  not  to  be  dis- 
charged for  irregularity,  although 
obtained,  upon  motion  by  the  De- 
fendant, without  notice.  Hanaam 
V.  S.  London  Water-WorU.         61 

3.  5fe  PjucTiCB,  6. 


4k  Resnedj  by  UJunction  to  teatraia 
an  action  on  breach  of  covenant  to 
repair,  en  the  peculiar  circum- 
stances of  the  case,  not  amounting 
to  neglect  or  surprise,  and  tliere 
havii^  been  no  waiver  or  AaaAxm- 
ment  on  the  part  of  the  Defendant. 
JUd.  Page  65 

5.  See  Elxctiom,  I. 

6.  Shiffimo,  4. 

I.  AAer  decree  to  account.  Injunc- 
tion, on  the  application  of  the  De- 
fendant, to  restrain  the  naintiff 
from  proceeding  at  law  in  an  action 
c(Hnmenced  pending  the  suit  in 
equity.    WiUoKM.  Wetherherd.  406 

8.  See  Waste,  2.     ' 

9.  copyrioht.  2,  3,  4. 

10.  Patewt,  1. 

II.  No  relief  by  Injunction  against  a 
forfeiture  for  breach  of  covenant  to 
ke^  insured.     fVhite  v.  Warner. 

459 

12.  See  Practice,  30. 

13.  The  common  Injunction  havii^ 
been  dissolved  upon  the  cmning  in 
of  the  answer,  and  the  bill  being 
subsequently  amended,  the  Injunc- 
tion was  revived  \ipon  special  ^pli- 
cation, supported  by  affidavit  of  the 
facts  stated  by  way  of  amendment, 
the  Defendant  being  in  de&ult 
(though  not  in  contempt)  for  not 
answering  the  amended  bill.  Fijxn 
V.  Mortlock.  476 

14.  Defendant  having  put  in  hia  an- 
swer to  the  amended  bill,  which 
answer  was  excepted  to,  motion  to 
dissolve  the  Injunction  absolutely 
in  the  first  instance  refused,  the 
Court  being  unable,  to  judge,  exaept 
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upon  reference  to  theMaster^  wfae-  | 
ther  the  answer  is  a  sufficient  an- 
swer. Vipan  V.  MortlocL  Page  477 
15.  Injunction  after  a  decree  to  ac- 
count, to  restrain  a  creditor  from 
proceeding  at  law  upon  a  verdict 
which  would  entitle  him  to  a  judg- 
ment de  bonis  prapriis  against  an 
executor,  refused.  In  cases  where 
the  injunction  is  granted,  it  may  be 
obtained  on  the  application  of  the 
Plaintiff  in  equity  as  well  as  of  the 

executor.     Terretoesi  v.  Featherhy. 

4>80 

INROLMENT  (OF  DECREE). 
See  PRACTieB,  17* 

INROLMENT  (OF  DEEDS). 

1.  SeeVfRST  Indies,  1. 

2.  Annuity,  1. 

INTEREST. 

1.  See  Legacy,  6. 

2.  Will,  15. 

INTERPLEADER. 

1.  It  is  sufficient  to  support  a  Bill  of 
Interpleader!  that  each  of  the  De- 
fendants has  a  claim  to  the  matter 
in  question^  although  one  only  can 
maintain  an  Action  at  Law,  the 
principle  being,  to  prevent  a  Plain- 
tiff from  being  doubly  vexed.  It  \b 
therefore  not  necessary  that  he 
should  have  been  actually  sued. 
Morgan  v.  Marsack.  107 

2.  Upon  an  annuity  secured  by  a  rent- 
charge,  which  was  settled  in  trust 
for  a  nuirriad  woman,  being  set 
aside,  the  annuitant  is  not  entitled 
to  recover  the  coniideration  given 


by  him  for  die  anmuty  out  €f  the 
arrears  of  tiie  rent^charge  paid  mto 
Court,  under  a  decree  made  upon 
a  Bill  of  Interpleader,  filed  by  the 
owner  of  the  estate  Subject  to  the 
rent-charge.      AmgM  v.  Hadi$n. 

Pag$ 169 


JURISDICTION. 
L  &e  Shipping^  2. 
2.         Wbst  Indiss,  1. 
Annuity,  1. 

Commission    to    ascertain 

Boundaries. 
Solicitor,  2. 


3. 

4. 


5. 


LEASE. 

iS^ff  Vendor  and  puaoHAaBR,  696. 

LEASE  (EENEWAL  OF). 
iSd?  Trust,  1. 

LEGACY. 

1.  See  Will,  1. 

2.  Legacy  upon  ccndttton  'Vthatthe 
*^  Legatee  shall  change  the  course 
**  of  life  he  has  toa  long  followed, 
^  wkL  ^ve  up.  low  company,  fie- 
**  quentingpabliolKMiie9»^EM:."  The 
coi^Ution  is  such  $b  h  Court  will 
carry  into  effect ;  and»  Ibe  evidence 
not  being  condusive^  an  Inquiry 
was  directed,  foUoimg  the  words 
of  the  bequest.  Tatter^Jt  v. 
HomelL  ^ 

S.  a£30Q0  given  by  wiU  to  trustees, 
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upon  trust  to  invest,  and  pay  the 
interest  to  A.  for  life,  and  afler  her 
death  to  transfer  the  principal  to 
B*  Under  a  Decreerthis  legacy  is 
l^aid  into  Court,  and  invested  in 
atock,  in  the  name  of  the  accountant- 
general,  previous  to  the  imposition 
of  the  duty  on  legacies  by  20  G.  3. 
€•  28^  B.  being  then  an  infant,  and 
therefore  incapable  of  dischargmg 
the  trustees. 

Tliis  is  a  sufficient  appropriation 
of  the  legacy  within  the  words  of 
the  act  of  48  G.  3.  c.  149.,  **paid, 
^*  retained^  satisfied^  or  discharged^** 
before  the  10th  of  Oct.  1808;  and 
therefore,  upon  a  question  arising 
at  the  time  of  the  principal  be- 
coming payable,  it  was  determined 
that  no  legacy  duty  was  chargeable 
in  respect  of  it*     Hill  v.  Atkinson. 

Page  45 
4.  Devise  of  an  estate,  charged  with 
two  several  legacies  to  A.  and  B. ; 
and  in  case  A.  or  B.  die  without 
lawful  issue,  then  the  whole  of  the 
said  two  legacies  to  go  to  the  sur- 
vivor, his  executors,  &c.  A.  dies 
without  issue  in  the  Testator's  life- 
time. Held,  the  Legacy  lapsed, 
the  contingency  on  which  it  was 
given  over  being  too  remote. 

QjuarCf  if  it  had  been  to  the  sur- 
vivor only,  and  not  to  his  executors,. 
Ac.  in  which  case  it  seems  that  the 
survivor  might  have  taken,  as  a  per- 
sonal benefit,  the  failure  of  issue 
bmg  construed  to  [be  restricted  to 
a  dying  without  issue  in  his  life- 
time? 

Quarey  also,  if  the  limitation  over 
had  been  immediate  on  the  death ; 


in  which  case  it  seems  tluil  it  would 
have  vested  in  the  survivor,  and  not 
have  lapsed  by  the  death  of  A.  in 
the  Testator's  life-time  ?  Mauey  v. 
Hudson.  Page  130 

5.  Bequest  of  £300  to  A^  t^  be  paid 
to  him,  his  executors.  Sec  within  12 
months  after  the  death  oi  B.  in  case 
B.  shall  happen  to  survhe  my  toi/e. 
The  latter  words  construed  with  re- 
ference only  to  the  time  of  pay- 
ment, and  not  to  make  void  the 
legacy,  B.  having  died  in  the  life- 
time of  the  Testator's  wife.     Ibid. 

6.  Where  no  direction  is  given  as  to 
surplus  interest,  and  the  capital  is 
made  payable  at  a  future  time,  the 
surplus  interest  falls  into  the  re- 
sidue. 

Interest  of  >a  residue  goes  with 
the  capital ;  but  not  the  interest  of 
particular  legacies.  Leake  v.  Ro- 
binson.  384 

7.  SeeWiLhj  14,  15. 

8.  Bequests  not  to  individuals,  but  to 
classes  of  persons,  not  to  be  altered 
because  some  individuals  of  an  in- 
tended class  are  incapable  of  taking, 
either  into  particular  bequests  to 
the  individuals,  or  by  subdividing 
the  class  itself.    Leake  v.  Robinson. 

390 

9.  See  Vesting,  3. 

10.  Perpetuity,  3. 

11.  Will,  19,  20. 

12.  ^  Bastard,  1,  2. 

LIEN. 

1.  There  are  liens,  which  exist  only 
in  Equity,  and  of  which  Equity 
alone   can  take   cognizance ;    but 
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lien  for  freight  is  not  one  of  them. 
Gladstone  v.  Birle^.  Page  403 

2.  The  question,  whether  a  tradesman 
has  a  lien  on  goods  in  his  hands  for 
the  general  balance,  or  only  for  so 
much  as  relates  to  the  particular 
goods,  is  decided  on  the  same 
grounds  at  law  and  in  equity.  To 
extend  it,  the  party  must  show  an 
agreement,  or  something  from  which 
to  infer  an  agreement.    Ibid.     404 

LIMITATIONS  (STATUTE  OF). 
See  Deed,  Construction  of. 

LUNACY. 

1.  IH-actice  of  making  an  allowance  to 
the  immediate  relations  of  a  lunatic, 
other  than  those  whom  the  Lunatic 
would  be  bound  to  provide  for  by 
law,  extended  to  the  case  of  bro- 
thers and  sisters  and  their  children, 
and  founded  not  on  any  supposed 
interest  in  the  property,  which  can- 
not exist  during  the  Lunatic's  life- 
time, but  upon  the  principle  that 
the  Court  will  act  with  reference 
to  the  Lunatic,  and  for  his  benefit, 
as  it  is  probable  the  Lunatic  him- 
self would  have  acted  if  of  sound 
mind.  The  amount  and  propor- 
tions of  such  an  allowance  are, 
therefore,  entirely  in  the  discretion 

of  the  Court.     Ex  parte  Whithread. 

99 

2.  Construction  of  the  aci  36  G.  3. 
c.  90.  i.  3.  directing  the  transfer,  in 
certain  cases,  of  stock  standing  in 
the  name  of  a  Lunatic  or  of  his 
committee ;  not  to  extend  to  stock 
standing  in  the  name  of  another, 
to  which  the  lunatic  is  entitled  as 


administrator.         Ex  parte  Adams. 

Page  112 

3.  Solicitor  under   a   commission   of 

lunacy,  not  to  be  appointed  receiver 

of  the  estate  of  the  lunatic    Ex 

parte  Pincke*  452 


M 


MANAGER. 
See  Receiver. 

MARRIAGE  SETTLEMENT. 

1.  See  Election. 

2.  Settlement  by  husband,  of  money, 
in  trust  to  pay  the  interest  to  dbe 
wife  during  her  life,  with  a  proviso 
against  anticipation.  The  husband 
joins  with  a  surety  in  a  covenant 
to  pay  an  annuityy  secured  by  the 
wife's  assignment  of  the  interest 
to  become  due,  and  of  the  principal 
sum  in  the  event  of  there  being  no 
children  of  the  .  nkarriage.  Held, 
the  sure^  not  entitled  to  any  re- 
medy in  equity  under  the  assign- 
ment  in  respect  of  his  payment  of 
the  arrears  of  the  annuity  recovered 
against  him  by  an  action  upon  the 
covenant,  although  he  had  no  no- 
tice of  the  proviso  against  antici- 
pation in  the  settlement ;  a  chatge 
of  fraudulent  concealment  not  being 
sufficiently  established.  And,  even 
if  fraud  had  been  fully  made  opt 
agamst  the  wife,  it  seems  that  it 
would  not  be  sufficient  to  support 
the  assignment,  which  would  be  to 
give  her  a  power  of  aHenation 
against  the  intention  of  the  settlor, 
Jackson  v.  Hohhouse.^  483 
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5k  By  deed  poD,  on  the  marruige  of 
J,  &  Hv  Lady  S.  (his  mother)  co- 
veaaiiU  that  j£9500,  then  due  to 
her  on  mortgi^^  shall  become  his 
absolute  property  at  her  decease. 
The  mortgage  being  paid  off,  the 
produce  is  laid  out  in  Exchequer 
bills,  which  as»  sold  by  J.  S.  H., 
under  a  power  of  attorney  from 
Lady  S.,  and  the  produce  of  those 
Exchequer  bills  laid  out  by  hioBt 
under  the  same  authority,  in  the 
purchase  of  stock  in  the  name 
of  Lady  &  Lfldy  &  subsequently 
makes  an  assignment  oi  £14^548 
three  per  cents,  standii^  m  her 
»aniie».  to  the  Plauiti£^  a  banker  at 
VistmM,  withoot  notice  of  the  deed 
poUy  a»  E'  seeurity  for  adrances. 
Upon- proof  that  the  produce  of  the 
Exciieqiieff  bill*  oonstituted  a^part 
•fthestedc  ao  asiignrd)  heUt^bat 
die  Plaintiff  waa  not  entitled  to  the 

.  benefit  of  that  securitjFp  as  against 
the  peiBooal  vepreaentatires  of  «7. 
S.  H^m  thoee  chiiming  after  hhn 
under  the  settlement,  to  the  extent 
of  the  stodc  proved  to  have  been 
purchased  wi^  the  produce  of  the 
Exchequer  bills.  Lkhman  v.  H<ir» 
court.  Page  521 

4v  By  articles  previous  to  the  mar- 
riage of  Jl  N.andE.  S.y  the  wife 
grants  to  trustees,  ftc.  an  undivided 
sixtb  part  of  certain  estates  for 
eighty  years,  if  5.  A^.  should  so 
loi^  live,  and  then  upon  trust,  (so 
Boon  as  convenient  after  the  dei^ 
of  S.  N.  and  after  settlement  made 
by  the  husband  of  an  estate  called 
the  JP.  estate,  and  of  a  TeaaUcharge 
of  £260  to  which  he  was  entitled 


iif  reversioaf    expedaDl    <m   the 

death  of  S.  N.)  absolutdj   to  sell 
and  dispose  of  the  same,  and  apply 
the  money  arising    firom   the  sale 
thereof,  and  of  the  other  premises 
after  mentioned,   upon   the  trusts 
after  mentioned.    By  the  same  ar- 
ticles, the  husband  covoiants,  with- 
in  two  years,   to   convey   the  F. 
estate  to  the  same  trustees,  upon  the 
like  trusts  as  were  declared  as  to 
the  s^d  undivided  sixth ;  and  like- 
wise covenants,  withia  six  months 
after  the  death  of  S.  ^.,  to  settle 
upon   them   the    said  rent-charge 
upon  the  trusts  therein  mentioned. 
The  trusts  of  the  monies  to  arise 
by  sale  of  all  the  premises  directed 
to  be  sold  are  then  dedaved,  to  the 
husband  for  life,  then  to  the  iasue 
of  the  marriage,  and,  in  deftutk  of 
issue,  as  the  husband   should   ^- 
point.    The  husband  dies  in  the 
life-time  of  S.  N.  without  issue, 
having  by  hie  will,  after  oonfinning 
the  marriage  articles,  given  t»  his 
wife  all  the  real  and  personal  estate, 
ta  which  he  became  entitled  by  his 
marriage,  and  which  should  remain 
undisposed  of  at  his  death,  and  the 
residue  of  hit  personal  estate,  and 
appointed  her   his  executrix,  and 
having  devised  all   other  his  real 
estate  to    his   wife    for  life^  with 
remainder  to  the  Defendant. 

S.N.  afterwards  didk  No  sale 
takes  place,  and  no  settlement  is 
made  of  the  JP.  estate,  according  to 
the  articles.  The  widow  enters  into 
possession  of  that  estate,  eonceiviag 
herself  to  be  only  entitled  as  tenant 
for  life  under  the^will  of  her  hos- 
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baad;  and,  upon  her  dAth,  the 
Defendant  enters,  at  entitled  in  re- 
mainder under  the  same  will. 

Upon  a  bill  filed  by  the  executor 
of  the  widow,  to  whom  she  had 
devised  all  the  residue  of  her  estate 
real  and  personal,  claiming  to  have 
the  F.  estate  sold  under  the  cove- 
nant in  the  marriage  articles,  and 
the  produce  paid  to  him  as  part  of 
the  personal  estate  of  the  widow,  it 
was  decreed  accordingly ;  the  Court 
being  of  opinion,  that  the  covenant 
to  convey  being  absolute  and  unqua- 
lified, the  estate  must  be  considered 
as  having  been  converted  into  per- 
sonalty by  the  marriage  articles; 
that  the  testator  could  not  be  held 
to  have  elected  to  take  it  otherwise, 
the  period  of  sale  not  having  ar- 
rived when  he  died;  that  the  will 
afforded  no  evidence  of  an  intention 
to  pass  it  as  real  estate ;  and,  lastly, 
that  the  widow  could  not,  by  any 
conduct,  tending  to  show  in  what 
light  she  considered  it,  at  all  affect 
the  question*    SUad  v.  Newdigate, 

Page  521 

MISTAKE. 

1.  See  Practice,  12. 

2.        21. 

MORTGAGE. 

1.  An  Equity  of  Redemption  is,  after 
forfeiture,  a  merely  equitable  right, 
and  the  possession  of  die  Mortga- 
gor is  more  precarious  than  that  of 
any  other  Cestui  que  trust.  In 
point  of  possession^  the  Mortgi^r 
is  a  mere  tenant  at  will,  even  in 


Equity.     Cholmandeky  v.  Clinton. 

PageSeO 

2.  SeeTnvsTf^. 

3^        Tenant  in  Common,  2,  3. 

4.        Marriage  Settlement,  S. 

MORTMAIN. 

See  West  Indies. 

a 

MONEY  IN  COURT. 

See  Vendor  and  Purchaser. 


N 
NE  EXEAT  REGNO. 

Writ  of  Ne  Exeat,  obtained  oil  bill 
being  filed,  dischnrged  on  the|;roand 
that  the  Defendant  bad  been  pre- 
viously arrested  at  the  suit  otibe 
PlaintifF  for  the  same  debt^  ato4  dis- 
charged. 

Q^aref  if  the  writ  could  be  sup- 
ported on  affidavit  of  a  silm  alleged 
to  be  due  under  an  agreement,  the 
spedfic  performance  of  which  is  re- 
sisted by  the  Defendant  ^  iCaynes 
V.  Jfxse.  472 

NOTICE* 

1.  S<»  Trust,  1. 

2.  Evidence,  2. 

3. '      Marriage  Settlement. 


O 

ORDER. 

1.  See  Injunction,  «. 

^        PHagtice,  21. 


S&k 
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PARTNER. 

1.  See  Shipping,  2. 

2.  Debtor  and  Creditor,  2. 
S.        Shipping,  4. 

PATENT.        ^ 

The  Court  will  not  interfere  by  in- 
junction to  prevent  the  violation 
of  an  agreement,  of  which,  from 
the  nature  of  the  subject,  there 
could  be  no  decree  for  a  ^ecifi'c 
performance,  as  for  instance,  to  re- 
strain the  Defendant  from  imparting 
the  secret  of  an  invention  which 
had  been  the  subject  of  a  patent 
long  since  expired. 

To  support  a  patent,  the  speci- 
fication should  be  so  clear*  as  to 
enable  all  the  world  to  use  the  in- 
Tentioii  from  the  moment  of  the 
expiration  of  the  patent.  Netv* 
bery  ▼.  James.  Page  446 

PERPETUITY. 

1.  See  Legacy,  4. 

2.  Will,  S. 

8.  Executory  devise  transgressing  the 
allowed  limits  is  wholly  void,  not 
only  for  the  excess,  independently 
of  the  statute;  but  secus^  as  to 
executory  devises  within  the  scope 
of  the  statute.    Leake  v.  Robinson. 

389 

PETITION. 

See  Charitable  Uses,  3. 

PLEA. 

See  Practice,  10. 

POSSESSION. 

1.  Mere  possession  is  not  sufficient  at 
Lanoy  to  bar  the  claim  of  the  true 


owner,  unless  there  has  been  a  dis- 
seisin, or  something  tantamount. 
Chohnondeley  v.  Clinton.  Page  S58 

2.  See  Mortgage^  1. 

3.  By  the  civil  law,  a  mere  pennissive 
possession  cannot  give  title  by  pre- 
scription.   lUd.  S59. 

4.  See  Time,  2. 

5.  Trust,  4,  5. 

POWER. 

1.  M.  M.  gives  to  the  Defimdant  all 
her  freehold  and  copyhold  estates, 
upon  trust  to  permit  E.  S.  to  re- 
ceive the  rents,  Ac.  during  her 
life;  and,  after  her  death,  to  sell, 
and  out  of  the  produce  to  pay 
£100  to  such  person  as  she  should 
by  will  appoint  E.  S.  by  will, 
without  reference  to  the  power, 
gives  0^100,  and  the  whole  of  her 
household  furniture,  to  the  Hain- 
tiff.  It  was  charged  by  the  bill, 
and  not  denied,  that  the  testatrix 
had  no  personal  property  at  the 
time  of  her  death,  besides  some 
household  furniture  to  a  very  small 
amount  in  value:  but  no  evidence 
was  gone  into,  and  an  enquiry  was 
asked  as  to  the  state  of  the  pro- 
perty at  the  time  of  making  the 
will,  with  the  view  of  ascertaining 
that  the  testatrix  must  have  intended 
the  gift  of  the  j^lOO  as  in  execution 
of  her  power.  But  the  enquiry  was 
refused,  and  the  bill  dismissed. 
Jones  V.  Tucker.  5SS 

2.  No  enquiry  as  to  the  guanium  of 
personal  property,  to  determine 
whether  a  gift  is,  or  is  not,  in 
execution  of  a  power. 
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SeeSU  as  to  an  enquiry  whether 
there  be  any  thing  but  copyhold  to 
answer  a  devise  of  land ;  the  ques- 
tion there  being,  whether  there  was 
any  thinyg;  for  the  will  to  operate 
upon  at  the  time  when  it  was  made; 
whereas  a  will  of  personalty  speaks 
at  the  death.    Jones  v.  Tucker, 

Page  5S7 
PRACTICE. 

1.  The  signature  of  counsel  is  neces- 
sary to  an  answer. 

The  constant  and  undisturbed 
practice  of  the  Court  is  binding,  as 
the  law  of  tlie  Court,  without  posi- 
tire  order.  The  old  practice  on 
country  commissions  equivalent  to 
signature  of  counsel.  Broton  v. 
Bruce.  1 

2.  See  Ikfant,  1. 

3.  RbceiyeR)  1. 

4w         Vendor  and  Purchaseb,  1. 

5.  Injunction,  2. 

6.  It  is  not  the  ordinary  practice  to 
restore  a  bill  which  has  been  regu- 
larly dismissed  for  want  of  prose- 
cution ;  but  this  may  be  done  under 
the  circumstances  of  the  case. 
Hannam  v.  S.  London  Watervoorks. 

63 

7.  The  refusal  of  a  motion  to  dis- 
charge an  order  to  dismiss,  does  not 
constitute  a  ground  to  prevent  the 
party  from  applying  tg  have  the  bill 
restored.    Ihid. 

8.  A  bill  which  has  been  regularly 
dismissed  mM  not  be  restored  for 
the  mere  purpose  of  agitating  the 
question  of  costs.    Ibid. 

9.  See  Injunction,  4. 

10.  On  a  plea  to  a  bill  of  discovery, 
the  Vice-Chancellor  being  of  opi- 

VOL.  11. 


nion  that  a  Cestui  que  trust  could 
not  file  such  a  bill  without  tlie 
trustee,  in  whom  the  legal  estate 
was  vested,  directed  a  case  for  the 
opinion  of  a  Court  of  Law  on  the 
question  where  the  leg^l  estate  ac- 
,  tually  was,  and  ordered  the  plea  to 
stand  over  till  the  return  of  the 
Judges*  certificate.  The  parties 
not  being  able  to  agree  on  the  case» 
a  motion  for  leave  to  amend  the  bill 
by  adding  the  trustee  a^  a  Plaintiff, 
pending  the  Vice-Chancellor's  or- 
der, refused.  Ckolmondeley  v- 
Clinton,  Page  74 

11.  No  instance  of  a  bill  of  discovery 
being  amended  by  adding  parties  as 
Plaintiffs.    Ibid,  77 

12.  Depositions  taken  on  the  part  of 
the  Plaintiff  having  been  suppressed* 
as  against  some  of  the  Defendants, 
on  the  ground  of  no  ^notice  until 
afler  publication  ;  upon   evidmice 
that  the  omission  arose  from  a  mis. 
take  committed  by  the  clerk  to  the 
Plaintiff's  solicitor,  in  giving,  at  the 
Examiner's  office,  the  name  of  the 
clerk  in  Court  for  others  of  the 
Defendants,    as  the  name  of  the 
clerk  in  Court  for  all  the  Defendants, 
in  consequence  of  which  the  Plain- 
tiff's  witnesses  were  produced  only 
at  the  seat  of  the  clerk  in  Court  so 
named ;  and  upon  the  Examiner's 
certificate  that  the  name  of  that 
clerk  in  Court  only  was  delivered 
to  him  ;  the  Lord  Chancellor  gave 
to  the  Defendants  the  option,  either 
of  permitting  the  Plaintiff  to  re-ex- 
amine  the   same  witnesses,   or  of 
allowing  the  depositions  to  stand, 
with  liberty  for  them  to  crosE*e](a- 
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mine  tliosl)e  witnesses,  and  to  exa- 
mine others. 
The  Court  will  exercise  the  right  of 
rectifying  a  mere  slip  in  any  of  its 
proceedings.  ChoUnondeley  v.  C/in- 
ion  and  Others  Pf^g^  ^I 

13.  S^ffVfiNDOiRAKD  Purchaser. 

14.  Interpleader,  1. 

45.  The  general  rule  being  that  there 
shall  be  no  4*evivor  for  costs  alone, 
yet,  where  the  costs  liave  been 
taxed  prerioiis  to  the  abatement,  it 
-seems  there   n  a  right  to  revive 
•^merely  for  the  purpose  of  having 
them  paid;  and,  where  the  abate- 
ment has  happened  by  the  death 
of  the  iparty  in  whose  favour  the 
-costs  were  awarded,  it  is  the  settled 
practice  of  the  Court  that  his  re- 
presentative may  revive  for  such 
purpose.     L^toten  v.  Colchester. 

113 

'46.  Held,  Tio  nevivor'for  costs  except 
after  decree  to  account ;  but  since 
over-ruled.    Ibid,  115 

•17«  A  cause  is  not  out  of  Court,  for 
tliis  purpose,  in  consequence  of  the 
bill  being  dismissed.  Enrolment  of 
the  decree  not  necessary  to  entitle 
the  representative  of  a  party  to  re- 
vive for  costs.     Ibid, 

18.  Revivor  for  costs  decreed  to  be 
paid  out  of  a  particular  fund,  is 
another  exception  to  the  general 
rule.    Ibid, 

19.  See  Infant,  2. 

20.  Where  the  Plaintiff,  by  an  amend- 
ed bill,  required  the  Defendant  to 
answer  as  to  certain  facts  upon  the 
inspection  of  papers  stated  to  be 
left  by  the  Plaintiff  in  the  hands  of 
his  clerk  in  Court,  the  Defendant 


having  obtained  one.  order  for  time, 
was  allowed,  on  affidavit  that  the 
papers  w^re  not  left  for  inspection 
tiir  some  time  after  that  order  ob- 
tainedy  as  much  time  in  addition, 
without  prejudice  to  the  usual  order 
on  a  second  application,  after  that 
additional  time  was  expired.  Tarns- 
tvorth  V,  Yeomans.  Page  1*2 

21.  Mistake,  in  title  of  order  for  se- 
questration, by  omission  of  the 
words  **  and  others,"  allowed  to  be 
rectified  by  amendment,  inserting 
the  words  omitted.  LewUn  v.  Qd- 
Chester,  395 

22.  Qtugrct  as  to  the  authority  of 
commissioners  under  a  writ  of  se- 
questration to  seize  book*  and  pa- 
pers, &c.  belonging  to  a  corpocation. 
Ibid. 

23.  It  appears  that  the  commissioners 
have  authority  to  break  open  doors 
in  discharge  of  their  office,  by  com- 
parison with  the  proceeding  under 
a  commission  of  rebellion.    Ibid. 

24.  See  Injunction,  7. 

25.  Receiver,  3. 

26.  Waste,  2. 

27.  Charitable  Uses,  3. 

28.  Substitution  of  service  of  sub- 
poena to  appear  and  answer,  refused; 
where  one  Defendant  resided  out 
of  the  jurisdiction,  and  the  other 
admitted  by  his  answer,  that  he 
had  a  power  of  attorney  ftom 
him  to  receive  the  arrears  (then 
due)  of  an  annuity,  which  it  was 
the  object  of  the  bill  to  set  aside. 
Rickcord  v.  Nedriffl  459 

29.  Motion  for  leave  to  amend,  after 
replication  filed,  and  aubpcenas 
served,  specifying  the  nature  of  the 
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intended  atnendmentft»  and  not  re- 
qninng  a  further  answer,  refused; 
the  case  being  that  of  a  bill  filed  in 
1814' to  set  aside  a  purchase  made 
in  1799,  for  fraud,  inferred  from 
great  undervalue,  the  Defendant  by 
Ms  anfliwer  denying  knowledge  of 
the  vfilue  at  the  time  of  making  the 
purchase,  and  the  amendments 
sought  to  be  introduced  tending  to 
fix  hinl  with  the  flEict  of  such  know- 
ledge.    Ckristchurch  v.  Symands, 

Page^en 

30.  Motion  to  discharge  order  for  an 
injunction,  and  an  attachment  on 
which  the  injunction  had  issued, 
refused;  the  answer  having  been 
sworn  the  evening  before,  but  not 
filed  until  after,  the  injunction 
issued.     Bruce  v.  Webb*  474 

SLA  HaintifF  is  entitled  to  the  com- 
mon injunction  immediately  on  an 
attachment  being  issued.    Ibid, 

92.  £^Nb  Exeat. 

53.  Injunction,  IS,  14. 

54.  Vendor  and  Purchaser. 

10 

55.  Defendant  having  been  removed 
by  habeas  corpus  from  the  K.  B.  to 
the  Fleet  prison,  for  contempt  in 
not  putting  in  his  answer,  and  hav- 
ing procured  himself  to  be  after- 
wards recommitted  to  the  K.  B.,  in 
order  to  prevent  an  alias  pluriesy 
ordered  that  the  bill  should  be 
taken  pro  confesso  against  him,  in 
default  of  his  putting  in  his  answer 
by  the  time  at  which  an  aUas  pluries 
might  have  issued.  Sturges  v. 
Brawn* 

PRfeSCRIPnON. 

S^  Possession,  S. 


PRESUMPTION. 

1.  Sec  Will,  1. 

2.         ,  3. 

3.         ,  4. 

4.  Vendor  and  Purchaser,  5. 


R 
RECEIVER. 

1 .  Formerly  a  receiver  was  not  entitled 
to  any  allowance  for  sums  of  money 
laid  out  by  him  on  the  estate  with- 
out a  previous  order.  But,  accord- 
ing to  the  present  practice,  a  re- 
ference is  directed  to  the  Master 
to  enquire  whether  the  transaction 
is  for  the  benefit  of  the  parties  in- 
terested. Tempest  v.  Ord,   Page  55 

2.  Manager  of  a  West-India  estate, 
although  not  entitled  during  his 
absence  from  the  island  to  charge 
commission,  yet  is  entitled  to  be 
allowed  all  such  sums  as  he  has 
reasonably  paid  to  others  to  whom 
he  has  entrusted  the  management. 
Forrest  v,  Eltoes.  72 

S.  Motion,  by  tenant  in  common,  for 
a  receiver  against  his  co-tenant  in 
possession,  refused ;  not  amounting 
to  a  case  of  exclusion.  Milbank  v. 
Revett.  405 

4.  See  Lunacy,  S. 

REFERENCE  TO  A  MASTER. 

1.  See  Infant,  1. 

2.  Receiver,  1. 

5.  Vendor  and  Purchaser,  1. 

4.  Shipping,  2. 

5.  Vendor  and  Purchaser,  4. 

6.  •    Infant,  4. 2. 

7.  ,   Vendor  and  PurcIeiassr,  9. 

8.  Power,  I,  2. 
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RELEASE. 

1.  See  Deeds  (CoNstRuoTiov^p),  1. 

2.  ,  7. 


IIEPUBLICATION. 
Sf^  Will,  10. 

REVIVOR. 

See  Practice,  15,  16. 

REVOCATION. 

"See  Deed  (Cohstructiom  of),  L 


.  SEQUESTRATION. 
See  Practice,  22,  23. 

SET-OFF. 

See  Debtor  and  Creditor,  1. 

SETTLEMENT  (VOLUNTARY). 
See  Vendor  and  Purchaser,  3. 

SERVICE. 

See  Practice,  28. 

SHIPPING. 

1.  Agreement  for  sale  of  a  ship,  void 
under  the  Registry  Acts,  for  want  of 

^certificate  of  registry  being  duly 
recited  in  the  memorandum  of  sale, 
although  a  copy  of  such  certificate 
was  thereto  annexed. 

The  policy  of  Chese  acts  prevents  a 
Court  from  looking  on  one  who 
has  not  strictly  complied  with  their 
provisions  in  the  light  of  a  pur- 
chaser. Bretosterv.  Clarke,  PageVS 

2.  The  Court  of  Admiralty  is  •  open 
aH  the  ybar  round  to  applications 
bj  part-owners  to  restrain  the  sail- 


ing of  ships  without  their  consentf 
until  security  given  to  the  amount 
of    the  respective  shares.      But 
where  the  shares  are  not  ascer- 
tained, that  Court  has  no  jurisdic- 
tion ;  and,  in  such  case  the  Court 
of  Chancery  will  exercise  a  con- 
current jurisdictioo,  by  injunction, 
to  restrain  the  sailing  of  a  ship  un- 
til the  share  of  the  party  com- 
plaining shall  be  ascertained,  and 
security  given  to  the  amoiuit  of  it. 
In  this  case  it  was  referred  to  the 
Master  to  make  the  enquiry,  and 
settle  the  security.     Holy  r.  Good- 
son.  Page  77 
3.  Injunction  to  restram  the  sailing  o€ 
a  ship,  upon  the  application  o£  a 
part-owner,    refused ;    where   the 
ship  was  intended  to  sail  the  next 
day,  and  it  did  not  appear,  by  the 
affidavit  in  support  o£  the  motion, 
that  there  were  any  circumstances 
to  account  for  the  delay  in  making 
the  application.     Christie  v.  Craig. 

137 

I  4.  Construction  of  a  clause  in  a  char- 
ter-party, whereby  the  parties  "mu- 
tually bound  diemselves,   espe- 
cially the  owners  the  ship  and 
"  thckle,    and    the    freighter  the 
"  goods  to  be  taken  on  board,"  in 
a  penal   sum,   «  to  the  true  and 
"  punctual  performance  of  every 
"  article  therein  contained,'*  not 
to  gtve  to  the  shi pK>wner8  any  lien 
in  equity,  on  the  goods  fivonght 
home,  either  for  dead  fraght,  or 
demurrage. 
Only  one  construction  of  the  <^fause, 
at  law  and  in  equity.  ;  Ghdit^me  v. 
Birley.  40I 
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SHIPPING. 
See  Lien,  1. 


5. 


SOLICITOR. 

1.  See  Lunacy,  3. 

!2.  The  Court  has  no  jurisdiction  to 
order  the  taxation  of  a  solicitor's 

.  bill  of  costs,  for  business  done  in  a 
cause  in  the  Court  of  Great  Sessions 
in  fVidesy  where  there  is  no  deten- 
tion of  title  deeds,  nor  any  other 
matter  besides  costs,  in  dispute. 
Ex  parte  Partridge.         Page  500 

SPECIFICATION. 
See  Patent. 


STATUTE. 

48  G.  3.  c.  149. 
34G.3.  C.68. 

36  G.  3.  c.  90. 
9G.2.C.1. 
21  Jac.  L  c.  16. 

39&40G.3.  C.98. 

8  Ann.  c.  19. 
52  G.  3.  c- 101. 


See  Legacy,  3. 
Shipping,  1. 
Lunacy,  2. 
West  Indies. 
Limitations. 

Perpetuity,  3. 
Copyright,  3. 
Charitable 
Uses. 


TENANT  IN  COMMON. 

1.  See  Receiver,  3. 

^.  Motion,  on  the  part  of  a  I^aintiff, 
for  the  production  of  a  deed  alleged 
to  be  in  possession  of  the  Defend- 
ant as  tenant  in  common  with  the 
Plaintiff,  refused,  it  appearing  by 
the  answer  that  the  Defendant  had 
sold  his  share,  and  was  in  posses* 
sion  of  the  deed  in  question,  only 
as  mortgagee  to  the  purchaser. 
Lambert  v.  Rogers*  489 


I  m 

3.  A'  mortgagee  has  no  right  to  show 
the  title  of  his  mortgagor.  £am- 
bert  V.  Rogers.  Page  W9 

TIME. 

1.  See  Deed  (Construction  of). 

2.  An  equitable  title  may  be  barred 
by  length  of  time,  but  cannot  be 
sliifled  or  transferred.  No  equity 
can  be  acquired  by  length  of  pos- 
session.   Cholmondeley  v.  Clinton. 

360 

3.  See  Trust,  5. 

4.  Vendor  and  Purchaser,  5. 

TITLE. 

1.  .S^e  Vendor  and  Purchaser,  L 

3. 
4. 
5. 
6. 
T. 
8. 


Possession,  3. 

Time,  2. 

Trustj  4,  5.. 

Vendor  and  Purchaser,  5fi. 

Alien. 

Vendor  and  PurchaseRi  9. 


TRUST. 

1.  Settlement  of  a  renewable  lease  in 
trust  out  of  the  rents  and  profits  to 
pay  Uie  charges  of  renewal,  and 
subject  thereto  for  husband  and 
wife  successively  for  Ufe,  remainder 
to  the  first  son  at  21. 

The  trustees  having  neglected 
to  renew,  are  answerable  as  for 
a  breach  of  trust,  and  liable  to  pqr 
to  the  son  the  amount  of  what  he 
had  laid^  out  in  procuring  a  re- 
newal ;  to  be  repaid  to  them  out  of 
the  estates  of  the  tenants  forlife> 
with  reference,  not  to  the  duration 
of  their  respective  possession,  but 
to  the  proportions  in  which  they 
would  actually  have  suffered  a  di> 
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minution  of  rent  in  case  the  rents 
had  been  properly  applied  towards 
the  renewals. 
The  assignee  of  one  of  the  tenants 
for  life,  with  notice  of  the  settle- 
ment, neither  primarily  liable,  nor 
to  be  called  upon  by  the  trustees 
to  contribute  towards  their  repay- 
ment ;  but  only,  in  case  of  all  the 
other  estates  proving  insufficient,  to 
make  good  to  the  son  the  defici- 
ency.  Montfort  v.  Cadogatu  Page  3 

2.  Upon  a  bare  trust,  no  estate  can 
be  gained  by  disseisin,  abatement, 
or  intrusion,  whilst  the  trust  con- 
tinues. Cholmondeley  v.  Clinton^ 
Hopkins  V.  Hopkins  (cit.)  358 

3.  iStf^  Disseisin. 

4.  Cestui  que  trust,  having  a  sub- 
stantive, independent  possession, 
may  gain  the  legal  estate  by  Dis- 
seisin; but  a  Mortgagor  cannot 
disseise  his  Mortgagee,  because  his 
possession  is  that  of  the  Mortgagee. 
Cholmonddey  v.  Clinton.  361 

5.  So  long  as  a  trust  subsists,  the 
right  of  a  Cestui  que  trust  cannot 
be  barred  by  the  length  of  time 
during  which  he  has  been  out  of 
possession.    Ibid*  361 

6.  A  Cestui  que  trust  can  be  barred 
only  by  barring  and  excluding  the 
estate  of  his  trustee.    Ibid.       361 

?•  SceVBMDOR  AND  Purchaser,  11, 


VESTING. 

1.  See  Will,  8. 

2.  — ^ 12. 

3.        17. 


4.  Where  there  is  no  gift  but  by  a 
direction  to  transfer  '*  from  and 
after  "  a  ^ven  event,  the  vesting 
must  be  postponed  tiB  after  that 
event  has  happened,  uolesa,  from 
particolar  drcumsianeea,  a  con- 
trary intention  is  to  be  collected. 
Leake  v.  Robinson.  Pag«  387 

VENDOR  AND  PURCHASER. 

1.  A.  contracts  with  JB.  to  purchase 
an  e^tate^  and,  after  accepting  the 
title,  agrees  to  sell  to  €•,  who  re* 
fuses  to  ccmiplete  his  purchase  on 
the  ground  of  his  having  discovered 
a  will  made  80  years  ago,  not  set 
forth  in  the  abstract,  but  auf^posed 
to  affect  the  title.  Upon  a  bill  for 
specific  performance  by  the  original 
vendor  against  A.,  who  by  bis  an- 
swer, (which  was  put  in,  and  the 
cause  set  down  for  hearing,  before 
this  discovery  was  made,)' admitted 
the  title ;  qtuere,  if  he  may  be  al- 
lowed to  set  up  the  will  as  an  ob- 
jection to  the  title  by  a  supple- 
mental answer. 

By  consent  of  both  parties,  a  refer* 
ence  was  directed  to  the  Master  to 
inquire  whether  a  good  title  could 
be  made,  regard  being  had  to  the 
will  only.    Const  v.  Barr.  57 

2.  Acts  of  ownership,  amounting  to 
waste,  by  alteration  and  conversion 
of  property,  sufficient  to  induce  the 
Court  to  order  payment  of  pur- 
chase-money into  Court,  upon  the 
ground  that  a  Vendor  has  lien  cm 
the  estate  for  the  amount,  and  migfat 
have  filed  his  Bill  to  restrain  the 
Purchaser  in  possession  from  com* 
mitting  such  acts  oTownendup, 
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Though:  Ihe  Bill  contained  no  charge 
of  such  acta  having  been  com- 
mitted)  the  Order  was  made  on 
affidavit  supplying  the  fiu:t:  the 
Defendant  not  having  answered,  nor 
being  in  contempt,  nor  under  any 
order  for  time.     Cutier  v.  Simons, 

Page  lOS 

3.  A  Court  of  Equity  will  not  assist  a 
Vendor  in  defeating  a  prior  volun- 
tary settlement  made  by  himself. 

Purchaser  objecting  to  title  on 
the  ground  of  a  voluntary  settlc- 
tiient  made  by  the  Vendor  ;  a  Bill 
for  speciiic  performance  by  the 
Vendor  was  dismissed,  and  an  ex- 
ception to  the  Master's  report  ap- 
proving the  title  allowed.  Smith 
V.  Garland,  123 

4.  There  can  be  no  reference  of  title 
except  where  the  title  only  is  in 
dispute.     Morgan  v.  Shato,       138 

5.  Generally,  a  purchaser  shall  not  be 
allowed  to  keep  both  the  possession 
of  the  estate  and  the  purchase- 
money  ;  but  in  a  case  where  he  was 
willing  to  give  up  possession,  which 
he  had  taken  under  the  agreement, 
and  it  was  a  question  whether  there 
was  a  subsisting  contract,^the  Lord 
Chancellor  refused  to  order  the 
purchase-money  into  Court.    Ibid, 

6.  On  a  Bill  by  Vendor  for  specific 
performance  of  an  agreement  to 
take  a  lease  for  twenty-one  years, 
at  rack-rent;  the  Master  having 
reported  in  favour  of  the  tide  shewn 
by  the  abstract,  and  an  exception 

.  beuig  taken  to  the  report;  the  ques- 
tion was,  whether,  where  the  agree- 
ment is  silent, '  the  vendor  of  a 
leasehold  interest  is  not  bound  to 


produce  the  title  of  hit  honor  ?  and 
the  exception  was  allowed.  Fildu, 
V.  Hooker,  Pogc  42* 

7.  Whether  the  interest  contracted 
for  be  freehold,  or  leasehold  for  a 
long  term  of  years,  or  a  short  lease 
at  rack-rent,  the  party  who  comes 
for  a  specific  performance,  should 
be  prepared  to  shew  that  he  is  able 
to  give  what  he  seeks  to  compel 
the  other  to  take. 

Qjuisrcy  where  the  length  of  pos- 
session under  the  original  lease  has 
been  such  as  will  suffice  to  raise  a 
presumption  of  title.     Ibid, 

8.  The  consequence  of 'requiring  pro- 
duction of  the  lessor's  title,  in  the 
absence  of  any  stipulation  to  the 
contrary,  will  be,  not  to  render  pro- 
perty inalienable,  but  only  to  oblige 
the  owner,  if  he  does  not  mean  to 
produce  the  lessor's  title,  to  say  so, 
on  entering  into  the  treaty.  Ibid. 

9.  Objection  on  the  ground  of  non- 
production  oi  Lessor's  title,  over- 
ruled, in  the  case  of  a  Bishop's 
lease.    Fane  v.  Spencer,        490  n. 

10.  See  Alien. 

11.  On  a  reference  of  title,  the  Mas 
ter  having  reported  that  a  good  title 
could  be  made.  Order,  referring  it 
back  to  the  Master  to  see  whether 
such  title  could  have  been  made 
prior  to  the  filing  of  the  Bill  by  the 
Vendor  for  a  specific  performance. 
Birch  V.  Haifnes.  444 

12.  Affidavits  admitted,  after  answer* 
to  be  read  in  support  of  a  motion 
to  pay  purchase-money  into  Court. 
Defendant  being  in  possession,  and 
having  exercisedacts  of  ownership, 
payment  of  the  money  ordered,  al- 
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though  an  infimt  heir  was  a  neces- 
sary party  to  tbeconveyance*  Brad- 

shato  V.  Bradshaxo,  P^gp  ^9^ 

13.  Purchaser,  a  trustee,  acting  on 
behalf  of  himself  and  others  his  co- 
trustees, and  of  the  Cestui  que  trusty 
ordered  to  pay  purchase-money 
into  Court ;  the  agreement  having 
been  entered  into  in  the  name  of 
himself  alone ;  upon  affidavits,  that 
the  Plaintifis  (the  vendors)  had  no 
notice  of  his  acting  for  others,  and 
of  acts  of  ownership  committed 
since  possession  given  to  him  under 
the  agreement,  in  opposition  to  the 

answer,  alleging  notice,  and  deny- 
ing any  acts  of  ownership,  by  him- 
self, or  by  any  otlicr  person  to  his 
knowledge.  Crutchlet/  v.  Jernuig' 
ham. 


W 

WASTE. 

1  •  See  Vendor  and  Purchaser,  2. 
*2.  Injunction  against  permissivewaste. 
Caldwall  v.  Baylis,  408 

WEST  INDIES. 

).  The  statute  of  Mortmain  does  not 
extend  to  the  island  of  Grenada^  in 
the  West  Indies:  the  object  of  the 
dtatute  being  wholly  political;  it 
having  grown  out  of  local  circum. 
stances,  and  being  intended  to  have 
only  a  local  operation.  Attorney- 
General  v.  Stewart.  143 

%  Donations  inter  vivos  in  Mortmain 
are  not  prohibited  by  the  statute^ 
but  regulated ;  the  statute  requir- 
ing enrolment  m  the  Court  of  Chan- 


ceiy;  by  wfaidi  ii  meant  the  Court 
of  Chancery,  in  England,  where 
there  is  an  ancient  olBce  for  the 
enrolment  of  deeds ;  and  there 
being  no  enrdhnent  offices  annexed 
to  the  Courts  of  Chancery  in  the 
colonies.  Ibid^ 
3.  Regularly,  all  questions  of  title  to 

land  in  the  colonies  are  to  be  de- 
cided,inthe  first  instance,  by  Courts 
of  local  judicature,  from  which  an 
appeal  lies  to  the  King  in  Cooncil. 
Ibid. 

WILL. 

1.  Testator  gives  to  A.  sSlOfiOQ,  to- 
gether with  the  fumiture  in  his 
houses,  (plate  only  excepted,)  and 
appoints  him  executor.     Although 

the  legacy  constitutes  a  violent 
presumption  in  Law  that  the  Tes- 
tator meant  to  exclude  him  from 
the  beneficial  interest  in  the  residue, 
the  exception  out  (tf  the  bequest  of 
fumiture  is  not  a  circumstance  to 
confirm  that  presumption,  so  as  to 
preclude  him  from  giving  parol  evi- 
dence of  intention  in  his  fiivour ; 
such  evidence  being  also  liable  to 
be  repelled  by  evidence  of  a  con- 
trary intention. 

The  evidence  not  amounting  to 
a  direct  intention  in  the  executor's 
favour,  and  being  met  by  contrary 
evidence  tending  to  confirm  the  le- 
gal presumption  against  him,  he 
was  declared  by  the  Master  of  the 
Rolls  to  be  a  trustee  of  the  residue 
for  the  next  of  kin,  and  the  decree 
at  the  Rolls  was  now,  upon  appeal, 
affirmed. 

N.B.  In  this  casci  it  was  con- 
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tended  that  to  nboi  tke  piesomp- 
tion  of  law,  it  is  enou^  to  show 
eridence  of  an  intention  to  exclude 
the  next  of  kin,  without  any  eri- 
dence  of  direot  intention  in  favour 
of  the  executor;  but  the  Lord 
Chancellor's  judgment  seenui  to 
have  left  that  point  undecided. 
Langham  v.  Sanford.  Pog^  6 

2.  If,  on  the  face  of  the  will,  there  is 
not  an  apparent  intention  to  ex* 
elude  the  executor,  parol  evidence 
of  such  intention  is  not  admissible. 
Ibid.  17 

3.  Where  a  Testator  gives  a  legacy 
to  ^.  by  will,  and  afterwards,  by 
codicil,  appoints  him  his  executor, 
quaref  if  the  violent  presumption  to 
exclude  him  from  the  surplus  arises. 

But  where  the  appointment  fol- 
lows the  gift  of  the  legacy,  though 
at  any  interval  in  the  same  instru- 
ment, the  rule  does  i^ply,  because 
the  whole  instrument  must  be  con- 
strued to  have  effect  at  once  from 
the  moment  of  signature.    Ibid.  21 

4.  In  the  construction  of  a  will,  it  is 
to  be  presumed  that  the  Testator 
was  acquainted  with  the  Rules  of 
Law.    Ibid.  22 

5.  Where  parol  evidence  is  let  in  to- 
explain  a  will,  the  first  evidence  is 
that  of  declarations  made  at  the 
time  of  executing  it.  The  evidence 
of  declarations  made  before  and 
after  is  entitled  to  little  attention 
in  comparison.     Ibid.  23 

6.  To  auUiorise  the  rejection  of  words 
in  a  will,  there  must  be  an  absolute 
impossibility  of  construing  the  will, 
those  words  being  retained.  The 
mere  improbability  that  a  Testator 
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eoidd  Jnve  ineant  wliat^  he  haa  ex- 
pressed, neither  amounts  to  a  canse 
for  rejection,  nor  renders  the  de- 
vise void  for  uncertainty.  Ciam- 
bers  ▼•  Brailiford.    '  Page  25 

7.  Testator,  after  making  a  provision 
for  the  mamtenance  ef  his  chjldrea, 
gives  ^*  all  the  reyt,  residue,  and 
"  remainder  of  his  real  and  per- 
''  sonal  estate,"  to  his  son  T.W.  G., 
<<  to  be  a  vested  interest  on  his  at- 
«  tainmg  the  age  of  21  ;*'  and,  *<  if 

he  shall  happen  to  die  before 
21/'  then  to  his  dau^ter  £.  G. 
with  remainders  over.  The  rents 
and  profits  are  to  accumulate  until 
T.  W.  G.  attains  21,  or  dies  under 
that  age.    Glanvill  v.  GlanvUL    58 

8.  Testator  by  Will  charges  all  his 
estates  with  payment  of  debts,  and 
makes  his  son  residuary  legatee; 
afterwards  purchases  copyholds 
which  are  duly  surrendered  to  the 
use  of  his  will,  and  by  codicil  de- 
vises those  copyholds  to  his  son  in 
fee. 

The  codicil  held  a  republication 
of  the  will  so  as  to  subject  those 
copyholds  to  the  payment  of  debts. 
Rowley  v.  Eyton.  128 

9.  Devise  to  A.  and  B.  <<  between 
''  them."  These  words  constitute 
a  tenancy  in  common.  LaMrook 
V.  Cock.  70 

10.  Gift  of  real  and  personal  estate, 
to  trustees,  upon  trust  to  apply  the 
rents  and  dividends,  (or  so  much  as 
they  should  think  fit,)  to  the  main- 
tenance, &c.  of  fV:  R.  R.  until 
twenty-five ;  then  to  permit  him  to 
receive  the  same  during  his  life; 
and  after  his  death  to  apply  the 
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Mine  (or  so  mnchi  ice.)  to  tii4  Mdn- 
tcfumce,  &c«  of  all  and  ittery  t)ie 
chiklreii  of  W.  R.  IL  until  rutenty- 
five  tespec6f€ij ;  then  upon  trust 
to  assign  and  transfer  to  ^uch  chil- 
drta  so  attaining  tweniy-five,  ^'and 
in  case  FF«  Jl.  R.  shall  die  without 
leavlhg  issue  living  at  the  time  of  his 
death/ or  leaving  sudi,  and  all  die 
before  twentj«five,"  upon  trust  to 
paj)  &c.  unto  and  among  all  and 
every  the  brothers  and  sisters  of 
W.  R,  A.  share  and  share  alike, 
upon  their  attainment  of  twenty- 
five,  or  marriage  respectively ;  fol- 
lowed by  a  gift  of  residue,  upon 
trust,  as  to  one  moiety,  to  permit 
the  testator's  daughter  A.^  and  her 
husband,  to  receive  the  rents,  &c. 
during  their  lives  in  succession,  and, 
after  the  death  of  the  survivor,  to 
the  children  (except  JV,  R,  R,)  in 
the  same  manner  as  with  respect  to 
the  former  gift.  And,  as  to  the 
other  moiety,  upon  like  trusts  for 
the  testator's  daughter  B.y  her 
husband  and  family ;  with  survivor- 
ship between  the  respective  grand- 
children ;  and,  in  ease  of  the  death 
of  either  of  the  daughters  without 
leaving  issue  living  at  her  decease, 
then  to  the  children  of  the  surviv- 
ing  daughter. 

Held,  that  the  limitation  to  the  bro- 
thers and  risters  of  W.  R.  R.  in 
default  of  issue  living  to  attain 
twenty-five,  was  intended  to  include 
all  his  brothers  and  sisters  living  at 
his  death,  and  was  consequently 
void  for  remoteness. 

Held,  vested  interest  at  twenty-five 
in  every  instance  notwithstanding 


difefMt  eji|iifosiioiiS|  vhtte'  bcmg 
no  aiHecedeBt  gift,  of  wbkh  H  could 
)uK9t  beea  the  teatatoir's  intcntioo 
merely  to  postpone  the  enjoyment ; 
the  gift  being  only  the  direction 
to  pay  at  twenty-five. 
A.  having  died,  leaving  issue,  the 
moiety  of  the  residue  intended  for 
her  children,  held  undisposed  of, 
as  being  void  for  remoteness.  The 
other  moiety  held  to  vest  in  contin- 
gency during  the  life  of  B, ;  and, 
if  she  should  die  without  issue,  to 
be  weir  given  over  to  the  children 
of  A,  Leake  v.  Robinson.  Page  S63 

11.  Gift  to  A.  for  life,  remainder  to 
his  children.  This  includes  all  chil- 
dren, both  those  bom  before,  and 
those  bom  after,  the  testator's  death ; 
the  rule  of  exclusion  being  an  arti- 
ficial rule  of  construction.  Ibid.  S82 

12.  The  Court  inclines  to  construe  a 
residuary  clause  so  as  to  prevent 
intestacy.    Ibid,  386 

IS.  Gift  of  all  the  interest  is  a  ground 
for  presuming  an  intendon  to  vest 
the  capital.  SeaiSy  where  there  is 
only  a  direction  for  maintenance 
out  of  the  interest.    Ibid. 

14.  See  Vesting,  S. 

15.  A  testator  having  attempted  to 
give  to  all  his  grand-children,  and 
also  to  postpone  the  period  of  vest- 
ing till  twenty-five,  which  are  two 
objects  legally  inconsistent,  the 
Court  cannot  choose  between  these 
inconsistent  objects,  so  as  to  give 
effect  to  the  one  and  disappoint  the 
other.    Ibid.,  S88 

16.  See  Legacy,  9. 

17.  With  regard  to  personal  estate 
whatever  is  not  well  given  by  the 
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will  falls  into  the  residue.  It  is 
immaterial  how  it  happens  that  any 
part  is  undisposed  oft  whether  by 
the  death  of  a  legatee,  or  by  the 
remoteness,  and  consequent  ille- 
gality, of  the  bequest.  Leake  v. 
Robinson.  Page  392 

18.  The  limitations  of  a  particular  be- 
quest, and  of  the  residue,  may  be 
incongruous;  but  whatever  turns 
out  to  be  undisposed  of,  is  not  the 
less  residue.    Ibid.  393 

19.  See  Bastard,  1,  2. 

20.  Marriage  Settlement,  4. 
^1.         Power. 


WORD& 

1.  See  Will,  6. 

3.        Deed,  (Construction  of),  6. 
WRIT. 

1.     Ds       RATIONABILIBUS        DIVISIS. 

Speer  v.  Cratoter.  Page  416 

2.  De  perambulatione  faciemda. 

'  Ibid. 


END  OF  VOL.  U, 


CHANQES 

AND 

PROMOTIONS, 

QN  THE  BENCH  AND  AT  THE  BAR. 


THIS  day,  His  Honour,  The  Master  qf  the  Rolls. 
fioLLs,  sat  at  three  o'clock,  to  hear  the  few  re-  '  ^-  ^^^  '• 
tnaining  petitions  which  stood  over  from  the 
preceding  evening,  and  to  deliver  his  judgment 
in  the  case  of  Scott  v.  Porcher  (a),  (the  only  cause, 
which  had  been  heard  before  him,  and  was  then 
undecided) ;  after  which  Sir  Arthur  Piggott  rose, 
and,  in  the  name  of  the  Bar,  addressed  His 
Honour  as  follows : 

<<  Upon  your  retirement.  Sir,  iGrom  that  seat 
of  justice  in  which  for  more  than  sixteen  years 
you  have  presided,  the  Gentlemen  of  the  Bar, 
attending  this  Court,  are  desirous  of  expressing 
the  sentiments  with  which  they  are  impressed  on; 
an  occasion  of  great  regret  and  concern  to  them  y 
and  on  which  they  wish  to  offer  an  unfeigned* 
tribute  of  that  respect  which  you  have  so  abun- 
dantly merited,  and  to  which  you  are  so  justly 
entitled. 

<*  The  promptitude  and  wisdom  of  your  de- 
cisions have  been  as  highly  conducive'  to  the 

(a)  To  be  reported  in  the  third  Volume  of  this  Work. 
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benefit  of  the  suitor  aidieyliave.been  eminently 
promotive  of  the  general  administration  of 
Equity.  In  the  pexformance  of  your  important 
and  arduouSfiluties,  you  have  exhibited  an  un- 
intemiptied  ^iic/aninlity,  and  displayed  a  temper 
never  d^  irbed,  and  a  patience  never  varied : 
you  ^av;  evinced  an  uniform  and  impartial 
attention ,  .o  those  engaged  in  the  discharge  of 
their  professional  duties  here,  and  who  have  had 
the  opportunity,  and  enjoyed  the  advantage^  of 
observing  that  conduct  in  the  dispensation  of 
justice,  which  has  been  conspicuously  calculated 
to  excite  emulation,  and  to  form  an  illustrious 
example  for  imitation. 

*<  Accept,  Sir,  the  cordial  imd  sincere  wishes 
of  those  whom  you  leave  devoted  to  the  labours 
of  this  place,  that,  with  the  gratifying  reflections 
which  will  be  the  inestunable  reward  of  so  con- 
siderable  a  portion  of  your  life  so  meritoriously 
and  exemplarily  employed,  you  may  enjoy  health 
and  happiness  in  repose,  on  your  secession  from 
business  and  labour,  from  the  toils  and  anxieties 
of  a  painful  judicial  station,  to  the  importance 
and  eminence  of  which  you  have,  in  so  great  a 
degree,  and  in  so  distinguished  a  manner,  con- 
tributed, and  on  which  you  have  cast  additional 
lustre." 

To  which  H -s  Honour  replied : 

*^  It  is  impossible  that  I  should  not  be  highly 
gratified  by, the  favourable  opinion  which  the 
Gentlemen  of  the  Bar  have  been  pleased  to  ex- 
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press  of  my  conduct  in  the  situation  from  which 
I  am  about  to  retire.  For  this,  and  every  other 
mark  of  their  regard,  I  thank  them  most  sin- 
cerely. The  kindness,  the  atter  Ion,  the  respect 
which  I  have  uniformly  experi  ed  from  them, 
will  never  be  obliterated  from  my  ir  ■  *^ry.  My 
conduct  towards  them  has  been  u  9iy  that  to 
which  their  own  merit  justly  entitB  d  them.  I 
have  always  found  them  alike  distinguished  for 
their  learning  and  knowledge  in  their  profes- 
sion, and  for  the  honour  and  liberality  which 
they  have  carried  into  the  practice  of  it.  The 
approbation  of  such  men  is  truly  valuable.  I 
receive  it  with  pleasure  —  I  shall  remember  it 
with  gratitude. 


"  Gentlemen,  farewell !  My  best  wishes  will 
ever  attend  you." 


At  the  first  Seal  before  Hilary  Term,  1818, 
Sir  John  Leach  took  his  seat  on  the  bench  as 
VicS'Chancellorj  in  the  place  of  Sir  Thomas 
Plumer,  who  succeeded  Sir  William  Grant 
as  Master  of  the  Rolls. 


PrinUd  by  A.  Stnhan,  Law-Printer  to  His  M^esty, 
Printen-Street,  London: 
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